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TWENTY-SIXTH  ^ffi, OF  THEJIEIGN  OF  VICTOBIA.     1862. 

The  Judges  who  usually  sat  in  banco  in  this  Term,  were,— 
Erlb,  C.  J.,  Bylbs,  J.,  and 

Williams,  J.,  Kbating,  J. 


MEMORANDA. 

Sir  Robert  Joseph  Phillimore,  Knt.,  Doctor  of  Civil  Law,  having 
been  appointed  Her  Majesty's  Advocate-General,  in  the  room  of  Sir 
John  I).  Harding,  Knt.,  resigned,  was  on  the  first  day  of  this  term 
called  upon  to  take  his  seat  within  the  Bar  accordingly. 

The  following  gentlemen  who  had,  in  the  Vacation  preceding  this 
term,  been  appointed  Her  Majesty's  Counsel  learned  in  the  Law,  were 
also  called  upon  to  take  their  seats  within  the  Bar : — 

John  Robert  Kenyon,  Esq.,  of  Lincoln's  Inn. 

Thomas  Southgate,  Esq.,  of  Lincoln's  Inn. 

Arthur  Hobhouse,  Esq.,  of  Lincoln's  Inn. 


♦REGULA  GENERALIS.  [♦£ 

Affidavits  of  verification  of  certificates  of  acknowledgments  under 
8  *  4  TT.  4,  c.  74. 

1.  Prom  and  after  the  first  day  of  Easter  Term  next,  inclusive, 
every  afiidavit  of  the  verification  of  certificates  of  acknowledgments 
of  deeds  of  married  women,  except  as  hereinafter  provided,  shall  be 
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drawn  up  in  the  first  person,  and  shall  be  divided  into  paragraphs, 
and  every  paragraph  shall  be  numbered  coq^^cutively,  and  as  nearly 
as  may  be  shall  be  confined  to  a  distinct  pc>f tioij'  of  the  subject :  Pro- 
vided that  this  rule  shall  not  be  applicable  to  any  such  afiidavits, 
where  the  acknowledgments  have  been  token  but  of  England  and  Wales 
under  special  commissions  issued  pri^;.fo*the  said  first  day  of  Easter 
Term  next.  .^.  '•» ' 

2.  The  officer  with  whom  all'«nc1fi  certificates  are  filed  is  empowered 
in  the  interval  between  the  d^t^'of  this  rule  and  the  said  first  day  of  ^ 
Easter  Term  next,  to  recefva'and  file  any  affidavits  of  verification, 
whether  drawn  up  in  th^-first  or  third  person. 

Nov.  24th,  1862.  y^\ . '  By  the  Court 


*8]        -:,  •  •  *EEGISTEATION  CASES- 

MICHAELMAS  TERM,  1862. 


No.  1.    Borough  of  Bedford. 

WILLIAM  SAMUEL,  Appellant;  ADAM  HITCHMOUGH, 
Eespondent.     Nov.  18. 

A  notice  of  objection  to  a  borongh  voter,  in  tbe  form  prescribed  by  tbe  aebednle  B.  No.  11, 
to  the  6  A  7  Vict.  c.  18,  described  the  objector  aa  being  "  on  the  list  of  voters  for  the  parish  of 
St.  Paul."  It  appeared  that  there  were  two  lists  made  out  for  the  parish  of  St  Paul,  rix.  the 
10^.  or  new  qnalifieation  list  and  the  reserved  right  list.  The  revising  barrister  decided  that 
the  description  of  the  objector  was  insufficient,  for  not  stating  on  wliich  of  the  two  lists  his 
name  appeared. 

The  Court  reversed  his  decision. 

At  a  Court  held  for  the  revision  of  the  lists  of  voters  for  the 
borough  of  Bedford,  William  Samuel  objected  to  the  name  of  Adam 
nitchmough  being  retained  on  the  lOZ.  or  new  qualification  list  of 
voters  for  the  borough  of  Bedford.  A  notice  of  objection  was  proved 
to  have  been  duly  served,  in  the  following  form : — 

"  To  Mr.  Adam  Hitchmough. 

"  I  hereby  give  you  notice  that  I  object  to  your  name  being  retained 
on  the  list  of  persons  entitled  to  vote  in  the  election  of  members  for 
the  borough  of  Bedford.    Dated  this  23d  day  of  August,  1862. 

*'  ^iLhiAU  Samuel, 
"of  Water  Lane,  St.  Paul,  Bedford, 
"  071  the  list  of  voters  for  the  parish  of  St.  PauU 

It  appeared  that  there  were  two  lists  made  out  for  the  parish  of 
St.  Paul,  viz.  the  101.  or  new  qualification  list,  and  the  reserved  right 
list. 

The  revising  barrister  decided  that  the  vote  of  the  said  Adam 
Hitchmough  was  bad.  But  it  was  objected,  on  behalf  of  the  said 
Adam  Hitchmough,  that  the  notice  of  objection  was  bad,  inasmuch  as 
the  said  William  Samuel  stated  himself  m  the  notice,  to  be  *'on  the 
list  of  voters  for  the  parish  of  St.  Paul,"  whereas  he  should  have 
stated  himself  to  be  on  the  101.  or  new  qualification  list  of  voters  for 
the  said  parish. 
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The  revising  barrister  held  the  notice  to  be  bad,  and  retained  the 
name  on  the  list. 

*ne  was  then  applied  to,  on  the  part  of  William  Samuel,  to  r^^ 
amend  the  notice,  by  adding  thereto  the  list  of  voters  on  which   ■■ 
his  name  appeared:  but  he  held,  that,  under  the  101st  section  of 
the  6  &  7  Vict.  c.  18,  to  which  he  was  referred,  he  had  no  power  to 
do  so. 

If  the  Court  should  be  of  opinion  that  the  notice  of  objection  was 
sufficient  in  stating  that  William  Samuel  (the  objector)  was  on  the  list 
of  voters  for  the  parish  of  St.  Paul,  in  the  borough  of  Bedford,  or  if  ' 
the  Court  considered  that  the  revising  barrister  had  power  to  amend 
the  notice  by  adding  thereto  that  William  Samuel  was  on  the  101.  or 
new  qualification  list  of  voters  for  the  parish  of  St.  Paul,  the  name 
of  Adam  Hitchmough  was  to  be  expunged  from  the  list ;  or,  if  the 
Court  should  be  of  opinion  that  the  notice  was  bad  for  the  reason 
assigned,  and  that  the  revising  barrister  had  not  power  to  amend 
the  same,  the  name  of  Adam  Hitchmough  was  to  be  retained  in 
the  list. 

At  the  same  Court,  the  names  of  Robert  Graves,  Horatio  James 
Huggins,  Joseph  Diemer,  and  Thomas  Morton,  all  on  the  101.  or  new 
qualification  list  of  voters  for  the  parish  of  St.  Paul,  and  the  names 
of  Joseph  Emery  and  William  Saunderson  on  the  lOZ.  or  new  quali- 
fication list  of  voters  for  the  parish  of  St.  Mary,  were  also  objected  to 
by  the  said  William  Samuel,  and  their  votes  were  decided  by  the  re- 
vising barrister  to  be  bad ;  but  the  like  objection  to  the  form  of  notice 
of  objection  was  made. 

The  validity  of  these  objections  depending  and  having  been  decided 
by  the  revising  barrister  on  the  same  point  of  law,  the  cases  of  these 
last-mentioned  persons  were  consolidated  with  the  principal  case. 

Grant,  for  the  appellant. — It  is  submitted  that  the  notice  in  question 
was  a  sufficient  compliance  with  the  statute  and  the  form  given  in  the 
schedule.  The  17th  *section  of  the  6  &  7  Vict.  c.  18,  which  autho-  r^p, 
rizes  the  objection  in  the  case  of  a  city  or  borough,  gives  the  form  •- 
of  the  notice  in  Sched.  B.  No.  11 :  and  there  the  mode  of  signature 
pointed  out  is,  "A.  B.  of  Jp&rce  of  abode],  on  the  list  of  voters  for  the 

parish  of ;"  which  has  been  literally  complied  with  here.    It  is  true 

that  a  note  is  appended  to  the  form  No.  10,  intimating  that,  if  there  be 
more  than  one  list  of  voters,  the  notice  of  objection  should  specify 
the  list  to  which  the  objection  refers :  but,  in  Wansey,  app.,  Perkins, 
resp.  (Quigley's  Case),  8  Scott  N.  E.  954,  7  M.  &  G.  127  (E.  C.  L.  E. 
vol.  49),  1  Lutw.  Eeg.  Cas.  235,  it  was  held  that  that  note  does  not 
apply  to  the  form  No.  11.  The  respondent  will,  doubtless,  rely  upon 
Eidsforth,  app.,  Farrer,  resp.,  4  C.  B.  9  (E.  C.  L.  E.  vol.  56),  1  Lutw. 
Reg.  Cas.  517 :  but  that  case  is  rather  an  authority  to  show  that  the 
signature  to  this  notice  is  correct,  seeing  that  no  one  has  been  or  could 
be  misled  by  it,  and  that  it  substantially  conveys  all  the  information 
which  the  legislature  intended  that  tne  notice  of  objection  should 
convey.  All  the  lists  (other  than  the  list  of  freemen)  are  prepared  and 
published  by  the  overseers, — s.  13 :  the  list  of  freemen  is  prepared 
and  published  by  the  town  clerk, — s.  14  :  and,  in  truth,  the  reference 
here  is  to  the  list  upon  which  both  the  objector  and  the  person  objected 
to  stand.    [Williams,  J. — You  say  that  "  the  list"  means  the  register 
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of  the  preceding  year  ?]  Yes.  Eidsforth,  app.,  Farrer,  resp.,  shows 
that  that  is  so.  [Erlb,  C.J. — The  27th  section, — which  enacts,  "that, 
in  case  no  list  of  voters  shall  have  been  made  out  for  any  parish,  town- 
ship, or  place  in  any  year,  or  in  case  such  list  shall  not  have  been 
affixed  in  any  place  hereinbefore  mentioned  in  that  behalf,  the  register 
of  voters  for  that  parish,  township,  or  place,  then  in  force,  shall  be 
taken  to  be  the  list  of  voters  for  that  parish,  township,  or  place  for 
^  ^g-|   the  year  then  next  ensuing,  and  *the  provisions  herein  contained 

-'  respecting  any  such  list  of  voters  shall  be  taken  to  apply  to  such 
register  as  aforesaid," — seems  rather  to  contradict  your  argument.] 
Brumfitt,  app.,  Bremner,  resp.,  5  C.  B.  N.  S.  1  (E.  0.  L.  E.  vol.  94), 
was  also  referred  to. 

A.  K,  Stevenson,  for  the  respondent. — There  is  no  such  list  as  that 
to  which  the  objector  refers.  Quigley's  Case  merely  decides  that  the 
notice  served  upon  the  party  objected  to  need  not  specify  to  what  list 
the  objection  refers,  because  the  person  objected  to  must  know  upon 
which  list  his  name  appears.  Here,  the  question  is  as  to  the  descrip- 
tion of  the  objector.  The  forms  given  in  the  statute  are  not  to  be 
followed  implicitly,  but  must  be  adapted  to  the  facts  of  the  particular 
case.  Eidsforth,  app.,  Farrer,  resp.,  is  a  distinct  authority  in  favour 
of  this  objection.  There,  the  objector  described  himself  in  the  notice 
as  "  E.  F.,  of,  &c.,  on  the  list  of  voters  for  the  borough  of  Lancaster." 
It  appeared  that  the  register  of  voters  for  the  borough  of  Lancaster 
consisted  of  four  separate  lists,  viz.  one,  of  10/.  householders  for  each 
of  three  townships  comprised  in  it,  and  one,  of  the  freemen  of  the 
borough.  The  objector's  name  was  on  the  last-mentioned  list  only : 
and  the  Court  held  that  the  description  was  insufficient,  and  the  defect 
not  amendable  under  s.  101.  Wilde,  C.  J.,  in  giving  judgment,  says: 
"  The  objector  does  not  do  that  which  the  statute  requires,  by  stating 
generally  that  he  is  on  the  list  of  voters  for  the  borough ;  or,  at  all  events, 
he  does  not  do  it  so  distinctly  and  explicitly  as  it  ought  to  be  done. 
It  is  not  enough  to  say  that  the  notice  is  so  framed  that  the  required 
information  may  with  more  or  less  difficulty  be  obtained  elsewhere." 
[Williams,  J. — Coltman,  J.,  appears  to  have  concurred  with  some 
reluctance  in  that  decision.]  Maule,  J.,  ^ays:  '*If  the  section  in 
*7-l   question  had  simply  ♦provided  that  every  person  having  a  right 

J  to  vote  might  give  notice  of  objection,  without  prescribing  any 
particular  form  of  notice,  I  conceive,  upon  general  principles,  that 
the  objector  would  have  been  bound  to  show  what  right  he  had  to 
object ;  for,  when  a  man  has  a  power  conferred  upon  him  by  Act  of 
Parliament  of  dealing  with  the  rights  of  another,  he  must  show  dis- 
tinctly that  he  falls  within  the  description  of  persons  to  whom  such 
power  is  given."  [Williams,  J. — Has  not  the  objector  here  given  a 
notice  in  the  form  given  in  the  schedule  ?  Bylbs,  J. — He  has  followed 
the  very  words ;  and,  as  at  present  advised,  I  think  he  is  right.]  In  Tud- 
ball,  app.,  The  Town  Clerk  of  Bristol,  Eesp.,  7  Scott  N.  E.  486, 5  M.  &  G.  6 
(E.  C.  L.  E.  vol.  44),  1  Lutw.  Eeg.  Cas.  7,  the  objector  was  described  as 
"  W.T.,  of,  &c.,  on  the  list  of  voters  for  the  parish  of  Clifton ;"  the  name 
of  W.  T.  appeared  on  the  list  of  freemen  of  the  city  of  Bristol  only,  and 
on  that  list  he  was  described  as  of  the  parish  of  Clifton ;  and  the  notice 
was  held  insufficient.  Tindal,  C.  J.,  there  says :  "  It  appears  to  me  that 
the  party  objecting  in  this  case  has  failed  properly  to  describe  him- 
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self:  he  has  followed  the  form  No.  11  in  the  schedule  more  closely 
than  he  should  have  done.  He  has  untruly  described  himself  as  being 
'on  the  lists  of  voters  for  the  parish  of  Clifton/  whereas  in  fact  his  name 
only  appears  upon  'the  list  of  the  freemen  of  the  city  of  Bristol.' 
It  may  be  that  the  list  of  voters  for  the  city  are  very  numerous ;  any 
informality,  therefore,  of  this  sort  would  necessarily  throw  upon  the 
party  objected  to  a  greater  degree  of  difficulty  in  ascertaining  by 
whom  the  objection  is  made  than  the  Act  of  Parliament  contemplated." 
[Williams,  J. — The  statement  in  the  notice  there  was  untrue.] 

Qrant  was  not  called  upon  to  reply. 

*Erle,  C.  J. — ^I  am  of  opinion  that  the  decision  of  the  revising  ^^^ 
barrister  in  this  case  was  wrong.  The  question  is  whether  the  '- 
objector  has  given  a  sufficient  notice  according  to  the  requirements  of 
the  statute.  It  appears  that  he  ^ave  a  notice  in  the  form  pointed  out 
in  the  17th  section  of  the  6  &  7  Vict.  c.  18  and  the  schedule  B.  No.  11, 
in  which  he  signed  and  described  himself  as  "  William  Samuel,  of 
Water  Lane,  St.  Paul,  Bedford ;  on  the  list  of  voters  for  the  parish  of 
St.  Paul.^^  Now,  the  direction  for  the  signature  of  the  notice  in  the 
form  No.  11,  is  thus, — ^*  (signed)  A.  B.,  of,  &c.  [place  of  abode],  on  the 

list  of  voters  for  the  parish  of ."    The  objector  has  therefore 

complied  literally  with  the  terms  of  the  statute.  There  being  two^ 
lists  made  out  for  the  parish  of  St.  Paul,  viz.  the  lOJ^.  or  new  qualificar 
tion  list,  and  the  reserved  right  list,  it  has  been  contended  that  the 
notice  was  insufficient,  because  it  would  put  the  voter  to  the  incon- 
venience of  searching  to  which  of  the  two  lists  the  objector  meant  to 
refer.  Even  if  there  had  been  a  departure  from  the  directions  of  the 
statute,  I  should  have  paused  before  I  held  that  to  be  such  a  degree 
of  inconvenience  as  to  induce  me  to  hold  the  notice  bad.  But  the 
statute  has  been  strictly  complied  with :  and  the  utmost  that  can  be 
said  is,  that  the  voter  is  put  to  the  trouble  of  looking  at  two  lists 
which  are  stuck  up  together,  in  order  to  see  that  the  party  serving  the 
notice  is  one  who  nad  a  right  to  object.  I  see  no  serious  hardship  in 
that.  We  have  been  greatly  pressed  with  the  case  of  Eidsforth,  app,, 
Farrer,  resp.,  4  C.  B.  9  (E.  C.  L.  E.  vol.  56),  1  Lutw.  Beg.  Cas.  517. 
There,  the  objector  described  himself  in  the  notice  as  '^  B.  F.,  of,  &c., 
on  the  list  of  voters  for  the  borough  of  Lancaster :"  it  appeared  that 
the  register  of  voters  for  the  borough  of  Lancaster  consisted  of  four 
separate  lists,  viz.  one,  of  10/.  householders  for  each  of  three  town- 
ships comprised  in  it,  *and  one,  of  the  freemen  of  the  borough ;  ^^g 
ana  that  the  objector^s  name  was  on  the  last-mentioned  list  only :  ^ 
and  the  Court,  listening  to  the  argument  of  inconvenience,  said,  that, 
as  the  objector  did  not  do  that  which  the  statute  requires,  by  stating 
generally  that  he  was  on  the  list  of  voters  for  the  borough,  his  notice 
was  bad';  for  that  the  voter  might  be  put  to  the  trouble  of  searching 
the  three  lists  of  102.  householders,  and  perhaps  then  of  resorting  to 
the  list  of  freemen.  It  is  not  for  me  to  say  anything  more  respecting 
that  case  than  that  this  case  differs  from  it,  inasmuch  as  here  there  are 
but  two  concurrent  lists,  both  of  which  are  stuck  up  at  the  same  place. 
In  Tudball,  app.,  The  Town  Clerk  of  Bristol,  resp.,  7  Scott  N.  R.  486, 
5  M.  &  G.  6  (fe.  C.  L.  R.  vol.  44),  1  Lutw.  Beg.  Cas.  7,  the  party  claim- 
ing to  object  described  himself  as  being  "on  the  list  of  voters  for  the 
parish  of  Clifton,"  whereas  his  qualification  was  in  respect  of  his  being 
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on  the  list  of  freemen  of  the  city  of  Bristol ;  and  the  Court  held  that 
he  had  not  complied  with  the  statute  by  properly  describing  himself. 
Here,  the  objector  is  described  as  "  on  the  list  of  voters  for  the  parish 
of  St.  Paul  -y  and  I  think  that  it  is  a  sufficient  compliance  with  the 
statute,  although  there  are  in  fact  two  lists  of  Toters  for  the  parish. 
The  appeal,  therefore,  must  be  allowed. 

Williams,  J.— I  am  of  the  same  opinion.  I  fully  admit,  that,  not- 
withstanding the  17th  section  does  not  distinctly  require  the  objector 
to  specify  the  particular  list  of  voters  on  which  his  name  is  to  be 
found,  the  case  of  Eidsforth,  app.,  Farrer^  resp.,  4  C.  B.  9  (E.  C.  L.  R. 
vol.  56),  1  Lutw.  Seg.  Cas.  517,  must  be  taken  to  be  an  authority  to 
this  effect,  viz.,  that,  if  the  objector  cannot  comply  with  the  form  No. 
11,  because  the  statement  would  not  be  true,  nevertheless  he  must 
take  care  so  to  describe  himself  as  not  to  be  mislead ;  nor  will  it  be 
*101  ®"^^S^  ^  8^^®  *  *general  description,  leaving  it  doubtful  whe- 
-'  ther  the  party's  name  appears  on  the  list  of  freemen  or  on  the 
parochial  list.  Eidsforth,  app.,  Farrer,  resp.,  I  think,  establishes  that, 
but  no  more.  The  present  case  does  not  fall  within  the  principle  upon 
which  that  case  was  decided.  Here,  the  objector's  name  is  to  be  found 
upon  one  of  the  parochial  lists,  and  the  person  objected  to  is  not  put 
to  the  trouble  and  inconvenience  of  hunting  through  the  parochial 
lists  on  the  church  door,  and  then  resorting  to  the  list  fixed  on  the 
town-hall  under  s.  28.  If  he  goes  to  the  church  door,  although  he 
finds  the  parochial  list  arranged  in  two  subdivisions,  he  will  have 
little  difficulty  in  finding  there  the  name  of  the  objector.  The  state- 
ment, therefore,  that  the  objector's  name  is  "on  the  list  of  voters  for 
the  parish  of  St.  Paul,"  is  both  true  in  fact  and  a  compliance  with  the 
statute ;  and  it  is  not  rendered  bad  by  the  circumstance  of  the  paro- 
chial list  happening  to  consist  of  two  classes  of  voters,  viz.,.  lOZ.  house- 
/holders,  and  pot- wallers,  or  whoever  may  be  entitled  to  be  registered 
under  the  clause  in  the  statute  relating  to  reserved  rights. 

Bylbs,  J. — I  am  of  the  same  opinion.  As  has  already  been  pointed 
out  by  my  Brother  Williams,  the  17th  section  of  the  6  &  7  Vict.  c.  18, 
makes  the  form  obligatory.    Now,  the  description  of  the  objector  given 

in  form  No.  11  is,  *'  A.  B.,  of ,  on  the  list  of  voters  for  the  parish 

of ."  The  notice  here,  therefore,  is  in  the  very  words  of  the  sta- 
tute, which  was  not  the  case  in  Eidsforth,  app.,  Farrer,  resp.  It  is 
urged  that  the  notice  is  bad  because  there  are  two  lists  of  voters  for 
the  parish  in  question,  viz.,  one  of  10'.  householders,  the  other  of  per- 
sons entitled  to  vote  in  respect  of  reserved  rights.  It  is  true  there  is 
that  ambiguity ;  but,  in  the  more  important  respects,  they  constitute 
*in  ^^^  ^^^  ^^^^'  Thev  are  the  lists  of  voters  *for  the  parish  of  St. 
**  Paul,  Bedford,  and  both  are  to  be  found  on  the  church  door, 
and  will  eventually  be  in  form  one  list  upon  the  register,  as  they  are 
already  one  in  substance.  It  would,  perhaps,  have  been  more  correct 
if  the  objector  had  described  himself  as  "  on  one  of  the  lists  of  voters 
for  the  parish  of  St.  Paul,"  or  "  on  the  lOZ.  householders'  or  new  quali- 
fication list  of  voters  for  the  parish  of  St.  Paul."  But  that  the  heal- 
ing section  would  cure  the  objection,  if  it  be  one,  I  cannot  entertain 
a  doubt.  Eidsforth,  app.,  Farrer,  resp.,  seems  at  first  sight  to  be  a 
strong  decision :  but,  when  it  comes  to  be  carefully  considered,  I  must 
say  I  think  it  right.     The  notice  there  did  not  follow  the  form  given 
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by  tb«  statute:  the  objector  described  himself  as  *'cn  the  list  of  voters 
for  the  borough  of  Lancaster,"  and  the  register  for  the  borough  con- 
sisted of  four  separate  lists,  via^  one  of  102.  househoMera  for  each  of 
three  townships  oomprised  in  it,  and  one  of  the  freemen  of  the 
borough ;  and  the  objector^s  name  was  on  the  last-Tuentioned  list  only. 
Suppose  this  had  occurred  in  Ae  city  of  Norwich,  which  consists  of 
twenty  parishes,  is  the  voter  to  search  the  lists  on  the  church  doors  of 
all  the  twenty  parities  before  he  can  discover  whether  or  not  the  per- 
0on  who  objects  to  his  vote  is  oue  who  has  a  right  to  object?  Not  j 
only,  therefore,  was  the  aotioe  in  that  case  a  departure  from  the  words 
of  the  statute,  but  it  was  radically  and  ifitrinsieally  wrong.  If  the 
notice  had  said  '*  on  the  list  of  freemen  lor  the  borough  of  Lancaster," 
though  not  within  tiie  wocds,  yet  it  would  have  been  within  the  spirit 
and  intent  of  the  statute.  It  is  enough  to  say  that  we  may  quite  con- 
sistently with  the  decision  in  Eidsforih,  app.,  Farrer,  reap.,  hold  this 
notice  to  be  sufficient,  and  therefore  that  it  is  unnecessary  to  cast  any 
doubt  upon  the  propriety  of  the  conclusion  which  the  Court  came  to 
in  that  case. 

*KBATiNa,  X — ^I  am  of  the  same  opinion.  For  the  reasons  r^^^A 
which  have  already  been  given,  it  seems  to  me  that  tbe  case  of  1* 
Eidsforth,  app^  Farrer,  resp.,  is  distinguishable  from  the  present.  The 
C?ourt  there  thought  that  the  notice  was  bad  because  the  form  adopted 
might  put  tlie  voter  to  more  inconvenieace  than  he  ought  to  be  put 
to.  Here,  however,  the  list  of  102.  householders  and  of  those  entitled 
to  vote  in  respect  of  reserved  rights  stand  together  on  the  same  church 
door.  The  statute  is  complied  with,  and  sufficient  information  is  given. 
The  appeal  must  be  allowed.  Decision  reversed. 


No,  2.    County  of  York.— North  Riding, 

JOHN  BIRKS,  Appellant;  GEORGE  ALLISON,  Respondent. 

(BRISBY'S  Case,)    Nov.  18. 

One  wlio  ooeapied  «  fum  of  8tiffloi«iitydae  to  confer  the  franofaise  for  a  eoanty  wa8  deseribed 
in  the  third  eolvmn  of  tlie  register  af^teMLnt**  This  doMriptmi  bcAn^  et^eoted  to,  the  revls- 
%ng  banister  held  it  to  be  <«oem«Mnl7  understood  as  designating  a  tenant  Ofcoupjing  at  a  rent," 
and  tberefete  inffioient ;  bat  that,  at  all  events,  for  the  purpose  of  more  clearly  and  aconrately 
defining  tbe^aalificsdon,  be  bad  power  to  amend  by  changinj^  **  tenant"  into  **  larm,  as  oecupy- 
ing  tenant,"  and  he  amended  accordingly: — 

The  Cenrt  npheM  bis  deelsioa. 

At  a  Court  held  for  the  revision  of  the  lists  of  voters  for  the  North 
Riding  of  Yorkshire,  William  Brisby,  whose  name  was  on  the  list  of 
voters  for  the  township  of  Thornton,  was  duly  objected  to  by  John 
Birks. 

The  name  of  William  Brisby  stood  thus  upon  the  existing  regis- 
ter:— 


ChriitleB  Bene  end  Bimuune, 
Ac. 

Piece  ef  abode. 

Nature  of  qoaUilca- 
tion. 

Street,  lane,  4c,  where  pro- 
perty  sUoste,  Ac. 

Brisby,  Williaffl. 

Thornton. 

Tenant 

Newitead  Grange. 
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*13T      *^^  ^^  proved  that  the  voter  occupied  a  farm,  as  tenant,  at 
-'^  Newstead  Grange;  and  that>  apart  from  the  question  of  suffi- 
cient registration,  he  had  a  good  qualification  in  respect  thereof. 

On  behalf  of  the  objector,  it  was  contended, — ^first,  that  the  qualifi- 
cation as  stated  in  the  list  was  insufficient  in  law  to  entitle  the  said 
William  Brisby  to  vote, — secondly,  that  the  nature  and  description 
of  the  qualification  in  the  list  were  insufficiently  described,  for  the 
purpose  of  being  identified, — thirdly,  that  the  revising  barrister  had 
not  power  to  amend  the  third  column,  by  changing  '^tenant"  into 
"  farm,  as  occupying  tenant ;"  and  therefore  that  he  was  bound  to 
expunge  the  name  of  the  said  William  Brisby  from  the  list  of  voters. 

The  revising  barrister  held, — ^flrst,  that  the  word  "  tenant"  was  com- 
monly understood  as  designating  a  tenant  occupying  at  a  rent, — secondly, 
that  the  qualification,  as  stated  in  the  list,  was  sufficient  in  law, — 
thirdly,  that  the  nature  and  description  of  the  qualification  were  suf- 
ficiently described  for  the  purpose  of  being  identified,  that  is  to  say, 
that,  by  means  of  the  entry  in  the  copy  register,  and  reasonable 
inquiry  thereon,  the  actual  qualification  of  the  voter  could  be  ascer- 
tained, and  the  particulars  of  the  entry  would  then  be  found  to  be 
true ;  though  the  same  were  not  sufficiently  described  so  as  to  exclude 
every  other  qualification  as  occupying  tenant  in  Newstead  Grange 
than  the  actual  qualification  of  the  voter, — ^fourthly,  that,  at  any  rate, 
for  the  purpose  of  more  clearly  and  accurately  defining  the  qualifica- 
tion as  It  appeared  in  the  list,  he  had  power  to  amend  the  third  column, 
by  changing  "tenant"  into  "farm,  as  occupying  tenant." 

At  the  request  of  the  voter,  the  revising  barrister  amended  the 
third  column  accordingly,  and  allowed  the  name  of  the  said  William 
♦141   ^''^^^y  ^  remain  on  the  *list  of  voters  settled  by  him,  subject 
-*  to  the  opinion  of  the  Court  of  Cortmon  Pleas. 

On  the  same  list  of  voters,  the  rights  of  thirteen  other  persons 
whose  names  and  qualifications  were  set  out  in  a  schedule  annexed  to 
the  case,  and  on  the  list  of  voters  for  the  borough  of  Tannanby  revised 
at  the  same  Court,  the  rights  of  ten  persons  whose  names  and  qualifi- 
cations were  set  out  in  another  scheaule,  depended  on  like  &cts  and 
findings,  and  were  decided  in  the  same  manner  and  on  the  same  points 
of  law  as  the  case  of  William  Brisby;  and  in  each  case,  at  the  request 
of  the  voter,  the  revising  barrister  amended  the  third  column  by 
changing  '*  tenant"  into  "  farm  as  occupying  tenant,"  and  he  allowed 
the  name  of  the  voter  to  stand  in  the  list.  The  cases  were  conso- 
lidated. 

If  the  Court  should  be  of  opinion  that  the  qualification  of  William 
Brisby  as  stated  in  the  list  as  above  described  was  sufficient  in  law, 
and  that  the  revising  barrister  had  power  under  the  circumstances  to 
amend  the  third  column  by  changing  "tenant"  into  "farm,  as  occupy- 
ing tenant,"  the  name  of  W  illiam  Brisby  and  the  thirteen  names  con- 
tained in  the  first  schedule  were  to  continue  in  the  list  of  voters  for 
the  township  of  Thornton  as  settled  bv  the  revising  barrister,  and  the 
ten  names  contained  in  the  second  schedule  were  to  continue  in  the 
list  of  voters  for  the  township  of  Tannanby. 

If  the  Court  should  be  of  opinion  that  the  said  qualification  as 
stated  in  the  list  was  insufficient  in  law,  or  that  the  revising  barrister 
had  not  power  to  amend  the  third  column  as  aforesaid,  the  name  of 
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William  Brisby  and  the  names  ooataiaed  in  the  two  schedules  were 
to  be  expunge<\  from  the  lists  of  voters  for  the  townships  of  Thornton 
and  Tannanby  respectively. 

*  Webby,  for  the  appellant — Two  questions  present  them-  ^^^g 
selves  for  decision  in  this  case, — ^first,  whether  the  qualification  ^ 
of  William  Brisby  as  stated  on  the  register  is  sufficient  to  satisfy  tho 
statute, — secondly,  if  not,  whether  the  revising  barrister  had  power  to 
amend  the  description  under  the  40th  section  of  the  6  &  7  Vict  c.  IS. 
L  The  qualificatioa  for  a  county  voter  must  be  either  a  40«.  freehold,  a  ^ 
freehold  or  copyhold  for  life  of  the  yearly  value  of  lOt  (2  W.  4,  c.  46, 
as.  18,  19),  or  a  sixty  years'  leasehold  of  the  yearly  value  of  10{.,  or  a 
twenty  years'  leasehold  of  the  yearly  value  of  50/,,  or  an  occupation  om 
Unani  of  lands  or  tenements  at  a  yearly  rent  of  not  less  than  50 Z.  (s. 
20).  The  word  **  tenant"  is  equally  applicable  to  all  these;  or  a  man 
Dtay  be  tenant  of  a  farm  without  occupying  it;  but  what  is  required 
kere  is  oocupcUum.  The  revising  barrister  has  found  that  the  word 
*'  tenant'^  was  commonly  understood  as  designating  a  tenant  occupy- 
lug  at  a  rent :  but,  by  whom  understood,  or  whether  as  tenant  for  life 
or  for  an  unexpired  term,  he  does  not  condescend  to  say.  The  ques- 
tion is  whether  he  oould  legally  see  that  "  tenant"  was  an  inaccurate 
description  of  a  501  occupier.  2.  This  was  not  a  case  for  amendment. 
The  101st  section  of  the  6  &  7  Vict.  c.  18,  is  out  of  the  question;  for, 
that  only  applies  where  tbe  inaccuracy  is  in  a  matter  of  mere  form. 
The  40th  section  enacts^  that,  wherever  the  Christiaii  name,  or  the 
place  of  abode,  or  the  nature  of  the  qualification,  or  the  local  or  other 
description  of  the  property  of  any  person  who  shall  be  included  in 
any  list,  and  the  name  -of  the  occupying  tenant  thereof,  ishall  be  wholly 
omitted  in  any  case  where  the  same  is  by  this  Act  directed  to  be  spe- 
cified therein,  or  if  any  person  whose  name  is  included  in  any  such 
list,  or  his  place  of  abode,  or  the  nature  or  description  of  his  qualifi- 
cation, ahall,  in  the  judgment  of  the  *revisin^  barrister,  be  insuf-  n^^^ 
ficiently  described  for  the  purpose  of  being  identified,  such  bar-  ^ 
rister  ahall  expunge  the  name  of  every  such  person  from  such  list, 
unless  the  matter  or  matters  so  insufficiently  described  be  supplied  to 
tbe  satisfaction  of  such  barrister  before  he  ahall  have  completed  the 
revision  of  such  list,  in  which  case  he  shall  then  and  there  insert  tbe 
same  in  such  Ust;  provided  that,  whether  any  person  shall  be  objected 
to  or  not,  no  evidence  shall  be  given  of  any  other  qualification  than 
that  which  is  described  in  the  list  of  voters  or  claim,  as  the  case  may 
be,  nor  shall  the  barrister  be  at  liberty  to  change  the  description  of 
the  qualification  as  it  appears  in  the  list,  €xcq)t/or  the  purpose  <qf  more 
clearly  and  accurately  doming  the  same.  In  Howitt,  app.,  Stephens, 
resp.,  5  C.  B.  N.  S.  30  (E.  G.  L.  B.  vol.  d4),  in  a  list  of  claimants  for  a 
county,  A.'s qualification  was  described  in  the  third  column  as  ''  502.  oc- 
capier,"  and  in  tbe  fourth  column  the  property  was  described  asbeing  sit- 
uate in ''  Cambridge  Boad:"  and  this  was  held  to  be  a  sufficient  descrip- 
tion ;  but  that,  at  all  events,  if  insufficient,  it  was  amendable  under  s.  40. 
But  there,  as  Williams,  J.,  observes,  the  claimant  ''did  not,  by  asking 
the  revising  barrister  to  amend,  aeek  to  add  a  qualificatian,  but  he 
sought  to  give  a  more  complete  and  accurate  description  of  the  quali- 
fication which  was  before  insufficiently  stated."  Where^  however,  the 
description  is  no  more  applicable  to  the  qualification  sought  to  be 
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inserted  than  to  any  other,  the  power  of  anwndment  does  not  exist ; 
\re  have  no  means  of  knowing  what  was  the  qualification  that  w&b 
meant.  [Byles^  J. — The  revising  barrister  finds  that  the  nature  and 
description  of  the  qualification  were  safficiently  described  for  ibe  pur- 
pose of  being  identified.]  That  is  to  say,  he  goes  on,  **tbat^  by  means 
of  the  entry  in  the  copy  register,  and  reastmabh  inqfoiry  ihereonr  the 
«.  ^1  actual  qnalification  of  the  voter  could  be  ascertained,  *and  the 
-'  particulars  of  the  entry  wonld  be  found  to  be  true."  What  right 
has  the  objector  to  pot  the  party  to  the  trouble  oi*  inqoiry  ?  The  Act 
only  meant  to  give  the  revising  barrister  the  power  of  amendment 
where  he  could  see  enough  on  the  list  to  enable  him  to  identify  the 
qualification  intended,  [Williams^  J. — The  instances  given  in  sche- 
aule  H.  No.  S  to  the  Reform  Act  show  that  it  is  enough  to  give  a  loose 
statement  of  the  qualification.]  No  doubt,  provided  the  qualification 
is  described :  but  the  question  here  is  whether  "  tenant"  coapled  with 
the  statement  in  the  fourth  column,  can  reasonablv  be  said  to  point  to 
an  oceupation  as  tenant.  Suppose  the  statement  nad  been  ^''lessee  for 
an  unexpired  term,"  it  could  hardly  have  been  contended  that  in  that 
case  the  revising  barrister  had  jwwer  to  amend. 

Thomas  Cliiiiy,  for  the  respondent. — **  Tenant"  sufliciently  points  to 
a  qualification  as  occupier  under  the  Chandos  clause.  Howitt,  app., 
Stephens,  resp.,  is  precisely  in  point.  The  argument  here,  like  that 
urged  there,  amounts  to  a  special  demurrer  for  ambiguity  and  want  of 
particularity.  The  only  use  of  the  word  "tenant"  in  s.  20  of  the  Re- 
form Act,  is>  to  describe  a  50?.  occupier.  The  principal  difficulty 
which  arose  in  Howitt,  app.,  Stephens,  resp.,  was,  that  the  revising 
barrister  had  found  as  a  matter  of  fact  that  the  description  was  insufii* 
cient.  Williams,  J.,  in  giving  judgment,  says :  "  The  revising  barris^ 
ter  appears  to  have  considered  that  the  qualification  as  stated  wa» 
insufficient  to  entitle  the  claimant  to  vote.  I  am  of  (pinion  that  he 
was  mistaken  in  the  conclusion  to  which  he  came.  It  seems  to  me  to 
be  impossible  to  doubt  that  the  claimant  meant  to  point  to  a  qualifica- 
tion under  what  is  commonly  called  Lord  Cbandoe's  clause,  the  20th 
section  of  the  Reform  Act.  I  feel  bound  to  say  that  I  think  it  would 
♦Iftl  ^  ^®^^  mischievous  if  the  *revising  barrister  were  permitted  to 
-*  hold  that  the  claimant  is  bound  to  describe  the  qualification  in 
respect  of  which  he  claims  to  be  registered  in  the  terms  which  a  law- 
yer would  use ;  and  that,  in  my  opinion,  it  is  sufficient  if  be  describes 
it  so  that  a  man  of  ordinary  sense  could  not  mistake  his  meaning."  In 
one  of  the  cases,  Maule,  J.,  says  that  this  Act  was  more  especially 
made  for  the  common  pei^le:  the  maxim,  therefore,  ^Benigna  faciendse 
sunt  interpretationes,  propter  simplicitatem  laicornm,  nt  res  magis 
^valeat  quam  pereat,"  would  very  property  apply  here.  In  Webster's 
Dictionary,  one  of  the  definitions  of  the  wora  "  Tenant,''  is,  ''One  who 
has  the  occupation  or  temporary  possession  of  lands  or  tenements 
whose  title  is  in  another."  Besides^  the  revising  barrister  Las  the 
exclusive  power  of  determining  whether  the  qualification  is  sufficiently 
described  or  not ;  and,  wh^e  he  holds  it  to  be  sufficient,  the  Court  will 
not  interfere:  Wood,  app..  The  Overseers  of  Willesden,  resp.^  2  C.  Bw 
15,  1  Lutw.  Heg.  Cas.  814. 

Ekle,  G.  J. — The  question  in  this  case  is,  whether  the  revising  bar- 
rister was  right  in  making  the  description  in  the  third  column  eS  the 
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list,  headed  "Nature  of  qualification,"  correct.  By  the  Reform  Act, 
2  W.  4,  c.  45,  parties  claiming  to  be  on  the  register  are  required  to 
state  the  nature  of  their  qualification  and  its  local  situation,  according 
to  tKe  form  in  the  schedule  H.  No.  3.  Under  the  third  column,  he  is 
required  to  state,  not  the  nature  of  the  property,  but  the  class  to  which 
it  belongs.  In  the  present  case,  the  voter  is  described  in  the  register 
as  William  Brisby,  residing  in  the  township  of  Thornton ;  in  the  third 
colamn  the  nature  of  his  qualification  is  described  as  "  Tenant,"  and 
in  the  fourth  column,  the  local  description  of  the  property  is  stated  to 
be  "  Newstead  Grange,"  It  was  objected  before  the  revising  barrister, 
that  ^*  tenant"  was  not  a  sufficient  description  of  the  class  of  qualifica- 
tion withia  *the  Reform  Act.  Now,  the  20th  section  of  the  Re-  r«..  q 
form  Act  specifies  several  classes  of  qualification  in  respect  of  ^ 
which  rights  to  vote  i^all  be  acquired, — "Every  male  person  of  full 
age,  and  not  subject  to  any  legal  incapacity,  who  shall  be  entitled,  either 
as  lessee  or  assignee,  to  any  lands  or  tenements,  whether  of  freehold  or 
of  any  other  tenure  whatever,  for  the  unexpired  residue^  whatever  it 
may  be,  of  any  term  originally  created  for  a  period  of  not  less  than 
sixty  years  (whether  determinable  on  a  life  or  lives  or  not),  of  the 
clear  yearly  value  of  not  less  than  10/.  over  and  above  all  rents  and 
charges  payable  out  of  or  in  respect  of  the  same,  or  for  the  unexpired 
residue,  whatever  it  may  be,  of  any  term  originally  created  for  a 
period  of  not  less  than  twenty  years  (whether  determinable  on  a  life 
or  lives  or  not),  of  the  clear  yearly  value  of  not  less  than  50i  over 
and  above  all  rents  and  charges  payable  out  of  or  in  respect  of  the 
flame,'' — throughout  this  part  of  the  section  it  will  be  observed  that 
the  words  used  are  '  lessee  or  assignee ;'  it  then  goes  on, — *'  or  who 
shall  occupy  as  tenant  any  lands  or  tenements  for  which  he  shall  be 
bona  fide  liable  to  a  yearly  rent  of  not  less  than  50/.,  shall  be  entitled 
to  vote  in  the  election  of  a  knight  or  knights  of  the  shire  to  serve  in 
any  future  Parliament  for  the  county,  or  for  the  riding,  parts,  or 
division  of  the  county  in  which  such  lands  or  tenements  shall  be 
respectively  situate."  It  is  undoubtedly  a  very  forcible  argument 
upon  that  section,  that,  amongst  all  the  classes  of  voters  there  men- 
tioned, but  one  is  described  as  "tenant"  Here,  the  voter  describes 
bis  class  as  ''  tenant :"  and  the  question  is  whether  that  is  sufficient, 
without  showing  that  he  is  the  occupier  of  lands  or  tenements  for  which 
he  is  liabte  to  a  yearly  rent  of  50/.  The  purpose  of  the  Reform  Act 
was  to  insure  that  none  should  vote  who  had  not  the  substantial  quali- 
fication pointed  out;  and  ^under  the  Begistration  Act,  6  &  7  r«Q/\ 
Vict.  o.  18,  it  is  the  duty  of  the  revising  barrister,  to  whom  the  ^ 
legislature  has  intrusted  the  regulation  of  the  lists,  to  see  that  a  cor- 
rect description  of  the  qualification  is  to  be  collected  from  the  words 
used.  The  revising  barrister  has  collected  from  the  statements  in  the 
third  and  fourth  columns  that  the  nature  and  description  of  the  quali- 
fication was  sufficiently  described  for  the  purpose  of  being  identified, 
that  is  to  say,  that,  by  means  of  the  entry  in  the  copy  register,  and 
reasonable  inquiry  thereon,  the  actual  qualification  of  the  voter  could 
be  ascertained;  and  that,  at  all  events,  for  the  purpose  of  more  clearly 
and  accurately  defining  the  qualification  as  it  appeared  in  the  list,  he 
bad  power  to  amend,  and  he  accordingly  did  amend,  the  third  column, 
by  changing  ''tenant"  into  **farm,  as  occupying  tenant."    Was  he 
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right  in  so  doing  ?  It  appears  to  me  that  it  is  in  distinct  accordance 
with  the  intention  of  the  statute.  The  40th  section  of  the  6  &  7  Vict, 
c.  18,  provides  that  "  the  revising  barrister  shall  correct  anj  mistake 
which  shall  be  proved  to  him  to  nave  been  made  in  any  list*  and  shal] 
expunge  the  name  of  every  person  whose  qualification  as  stated  in  any 
list  shall  be  insufBcient  in  law  to  entitle  such  person  to  vote ;"  and 
that,  wherever  the  Christian  name,  or  the  place  of  abode,  or  the  nature 
of  the  qualification,  or  \he  local  or  other  description  of  the  property 
of  any  peraon  who  shall  be  included  in  any  such  list,  and  the  name 
of  the  occupying  tenant  thereof,  shall  be  wholly  omitted,  in  any  case 
where  the  same  is  by  that  Act  directed  to  be  specified  therein,  or  if 
any  person  whose  name  is  included  in  any  such  list,  or  his  place  of 
abode,  or  t?ie  nature  or  description  of  his  qualification^  shall  in  the  judg 
meni  of  the  revising  barrister  be  insufficiently  described  for  ike  purpose  of 
being  identified,  such  barrister  shall  expunge  the  name  of  every  such 
*211  P®'*®^"  ^'^^^  ^"^^  *\\9t^  unless  the  matter  or  matters  so  omitted 
■^  or  insufficiently  described  be  supplied  to  the  satisfaction  of  such 
barrister  before  he  shall  have  completed  the  revision  of  such  list,  in 
which  case  he  shall  then  and  there  insert  the  name  in  such  list."  Here, 
the  revising  barrister  was  of  opinion  that  "tenant"  was  commonly 
understood  as  designating  a  class,  viz.  a  tenant  occupying  at  a  rent; 
but  that,  assuming  the  description  to  be  insuflScient,  he  had  power  to 
amend.  I  am  strongly  of  opinion  that  he  complied  with  the  intention 
of  the  statute.  If  it  be  necessary  to  have  recourse  to  the  general 
power  of  amendment  contained  in  the  101st  section,  the  same  principle 
is  clearly  made  out, — "No  misnomer  or  inaccurate  description  of  any 
person,  place,  or  thing  named  or  described  in  any  schedule  to  this  Act 
annexea,  or  in  any  list  or  register  ofvoters^  or  in  any  notice  required  by 
this  Act,  shall  in  any  wise  prevent  or  abridge  the  operation  of  this  Act 
with  respect  of  such  person,  place,  or  thing,  provided  that  such  person, 
place,  or  thing  shall  be  so  denominated  in  such  schedule,  list,  register, 
or  notice,  as  to  be  commonly  understood."  I  think  the  argument  of 
great  force,  that,  in  common  parlance,  501,  occupiers  would  class  them- 
selves as  "  tenants."  The  case  of  Howitty  app.,  Stephens,  resp.,  5  C.  B. 
N.  S.  30  (E.  C.  L.  E.  vol.  94),  is  a  direct  authority  for  what  we  are 
now  doing.  "  Tenant"  is  a  description  more  strictly  in  compliance 
with  the  statute  than  "  60?.  occupier."  Furthermore,  I  think,  upon 
the  authority  of  Wood,  app..  The  Overseers  of  Willesden,  resp., 
2  C.  6. 15,  1  Lutw.  Reg.  Cas.  314,  that  this  is  almost  entirely  a  matter 
within  the  province  of  the  revising  barrister.  Questions  of  this  sort 
are  often  sent  up  in  order  that  the  Court  may  intimate  their  views. 

WiLUAMS,  J. — I  am  entirely  of  the  same  opinion.  As  to  the  ob- 
♦221  jection  that  "tenant"  is  an  insuflBcient  *description  of  this 
-'  person's  qualification,  because  in  l^al  acceptation  the  word 
"  tenant"  may  mean  tenant  for  life,  or  tenant  in  fee  simple,  or  tenant 
in  tail,  it  seems  to  me  that  that  is  met  by  the  suggestion  that  *'  tenant" 
in  the  statute  means  one  who  holds  under  a  landlord.  It  must  be 
admitted  that  the  description  here  omits  the  main  essential  to  the 
qualification :  it  does  not  state  that  the  partv  is  occupying  tenant ;  for, 
though  he  be  a  tenant  holding  under  a  landlord,  he  has  no  qualifica- 
tion as  a  voter  unless  he  is  occupying  the  premises.  But  the  best 
answer  to  that  is,  that  the  statute,  in  the  schedule  H.  No.  8,  gives 
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examples ;  and,  if  the  description  given  accords  with  those  examples, 
that  will  be  enough.  Now,  No.  3  gives  as  one  of  the  examples, 
"50  acres  of  land  as  occupier,"  not  saying  that  the  occupation  is  as 
tenant.  It  may  be  that  the  party  may  hold  50  acres  of  land  as  occu- 
pier, and  yet  have  no  right  to  be  upon  the  register :  he  may  occupy  as 
a  trespasser  or  a  disseiser.  So,  in  the  example  immediately  prece- 
ding,— "  Lease  of  warehouse  for  years," — it  is  not  because  a  man  holds 
under  a  lease  for  years  that  he  is  entitled  to  vote,  but  only  where  the 
clear  yearly  value  of  the  premises  is  101  or  501.  as  the  case  may  be. 
It  seems  to  me  that  the  description  here  enables  the  revising  barrister 
and  all  those  who  are  interested  to  ascertain  the  nature  and  descrip- 
tion of  the  qualification  quite  as  effectually  as  the  examples  I  have 
adverted  to.  Whether  an  objection  be  made  or  not,  it  is  equally  the 
duty  of  the  revising  barrister  accurately  to  define  the  description  of 
the  qualification,  if  he  conceives  it  to  be  insufficient  or  inaccurate ; 
and  in  practice  he  does  so.  If  I  had  been  the  revising  barrister,  I 
should  have  altered  the  description  in  this  case  into  "occupying 
tenant  of  land  of  the  yearly  value  of  50/."  The  appeal  must  be  dis- 
missed. 

*Byles,  J. — I  am  of  the  same  opinion.  Perhaps  the  descrip-  p^^oo 
tion  of  the  qualification  was  well  enough  as  it  stood :  but  I  •- 
think,  at  all  events,  the  revising  barrister  was  quite  right  in  altering 
it  as  he  did.  The  general  rule  for  the  construction  of  Acts  of  Parlia- 
ment is,  that  the  words  are  to  be  read  in  their  popular,  natural,  and 
ordinary  sense,  giving  them  a  meaning  to  their  full  extent  and  capa- 
city, unless  there  is  reason  upon  their  face  to  believe  that  they  were 
not  intended  to  bear  that  construction,  because  of  some  inconvenience 
which  could  not  have  been  absent  from  the  mind  of  the  framers  of 
the  Act,  which  must  arise  from  the  giving  them  such  large  sense.(a) 
Surely  that  must  especially  be  so  with  regard  to  an  Act  of  Parliament 
which  was  intended  for  the  enfranchisement  of  the  kingdom :  and 
still  more  when  it  is  considered  that  many  of  these  descriptions  of 
qualification  are  given  by  illiterate  persons.  There  can  be  no  doubt 
that  **  tenant,"  in  popular  understanding,  is  onq  who  holds  or  occupies 
under  another  person^  I  was  much  struck  with  the  quotation  made 
by  Mr.  Chitty  from  Webster's  Dictionary,  where  one  of  the  definitions 
given  of  "tenant"  is,  "  One  who  has  the  occupation  or  temporary  pos- 
session of  lands  or  tenements  whose  title  is  in  another."  Suppose  the 
voter  here  had  said  '*  I  claim  as  having  the  occupation  of  land  whose 
title  is  in  another," — would  not  that  be  equivalent  to  his  saying  "I 
claim  as  occupying  tenant?"  I  do  not  entertain  a  doubt  that  the 
description  was  right  as  it  originally  stood :  but  at  all  events  it  is 
right  now. 

Keatinq,  J. — I  also  am  of  opinion  that  the  conclusion  of  the  revis- 
ing barrister  was  quite  right.  The  object  of  this  statute,  and  more 
Cdpecially  of  this  provision  *in  it,  was,  to  enable  a  man's  neigh-  r^^A 
hours  to  ascertain  by  inquiry  whether  or  not  he  has  the  qualifi-  '- 
cation  which  appears  on  the  register.  It  is  impossible  that  any  of  this 
person's  neighbours  could  for  a  moment  doubt  what  was  intended  to 
oe  conveyed  by  the  description  of  his  qualification  as  **  tenant."  I 
am  not  surprised,  therefore,  that  the  revising  barrister  found,  as  he 

(a)  See  Uie  CMes  collected  and  coniidered  in  Broom's  I^egal  Maxims,  3d  edit.  510  et  seq. 
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did,  that  the  nature  and  description  of  the  oualification  were  suffi- 
ciently described  for  the  purpose  of  being  identified.  If,  therefore, 
any  amendment  at  all  was  necessary,  I  think  the  amendment  was  pro- 
perly made. 

Chitty  submitted,  that,  inasmuch  as  the  decision  of  the  Court  affirm- 
ing that  of  the  revising  barrister,  was  in  support  of  the  franchise,. the 
respondent  was  entitled  to  his  costs. 

Per  Curiam.  Decision  affirmed,  with  oosta 


No.  S.    County  of  York.— North  Riding. 

JOHN  BIRKS,  Appellant;  GEORGE  ALLISON,  Respondent. 

DIXON'S  Case.)    iVbi;.  18. 

One  who  occupied  a  farm  of  eufficient  valae  to  confer  the  franchise  for  a  county,  was  described 
in  the  third  colamn  of  the  register  as  **  tenant"  and  the  local  situation  of  the  property  was 
described  in  the  fourth  column  as  "  Brock  Lane."  It  appeared  that  the  property  the  ooeupa* 
tion  of  which  constituted  the  qualification  consisted  of  a  farm-house  in  Broclt  Lane  and  of 
land  elsewhere,  but  in  the  same  township,  whieh  was  always  let  with  the  farm-house.  This 
description  being  objected  to,  the  rerising  barrister  amended,  by  altering  that  in  the  third 
column  into  **  land,  as  occupying  tenant/'  and  that  in  the  fourth  column  to  <*  Brock  Lane  avtd 
^Uewkere  in  Thornton  .*" — 

The  Court  upheld  Mi  < 


At  a  Court  held  for  the  revision  of  the  lists  of  voters  for  the  north 
riding  of  Yorkshire,  George  Revis  Dixon,  whose  name  was  on  the  list 
of  voters  for  the  township  of  Thornton,  was  duly  objected  to  by  John 
Birks. 

*The  name  of  George  Revis  Dixon  stood  thus  on  the  existing 
register : — 

Thornton, 


♦25] 


Ohilstian  name  and  tanHUBe. 

Ptaoe  of  abode. 

Nature  of  qualiflca- 

tiOD. 

Street,  lane,  4c.,  whore  pro- 
perty situate,  kc 

George  Revis  Dixon. 

Thornton. 

Tenant 

It  was  proved  that  the  voter  was  the  occupying  tenant  of  a  farm  in 
the  township  of  Thornton ;  and  that,  apart  from  the  question  of  suffi- 
cient registration,  he  had  a  good  qualification  in  respect  thereof.  The 
^/arm-house  was  situate  in  Brock  Lane,  which  is  a  lane  in  the  village 
of  Thornton,  and  with  its  curtilage  was  not  of  sufficient  value  to  let 
for  a  yearly  rent  of  50/.  Together  with  the  farm-house,  the  voter 
occupied  land  at  some  distance  from  the  farm-house,  which  was  always 
let  together  with  it,  thereby  constituting  the  farm  for  which  the  voter 
claimed  to  vote.  The  farm  was  known  by  no  particular  name,  and, 
in  the  judgment  of  the  revising  barrister,  would  be  best  described 
for  registration  purposes  as  situate  in  "Brock  Lane  and  elsewhere  in 
Thornton:' 

On  behalf  of  the  objector,  it  was  contended, — ^first,  that  the  qualifi- 
cation as  stated  in  the  list  was  insufficient  in  law  to  entitle  the  said 
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George  Be  vis  Dixon  to  vote, — ^secondly,  that  the  nature  and  descrip* 
tion  of  the  qualification  in  the  list  were  not  sufficiently  described  for 
the  purpose  of  being  identified, — thirdly,  that  the  revising  barrister 
had  not  power  to  amend  the  third  column,  by  changing  "  tenant"  into 
"farm  as  occupying  tenant," — ^fourthly,  that  the  revising  barrister 
ought  not  to  receive  evidence  of  the  voter  occupying  any  property 
situate  elsewhere  than  strictly  in  Brock  Lane, — fifthly,  that  he  had 
not  power  to  amend  the  fourth  column  by  changing  '*  Brock  Lane" 
into  **' Brock  Lane  and  elsewhere  in  Thornton  f^  and  therefore  r^^^^ 
that  he  was  bound  to  expunge  the  name  of  George  Bevis  Dixon  '- 
from  the  list  of  voters. 

The  revising  barrister  held, — first,  that  the  word  "tenant,"  as  com- 
monly understood,  designated  a  tenant  occupying  at  a  rent, — secondly, 
that  the  qualification  as  stated  in  the  list  was  sufficient  in  law, — thirdly, 
that  he  ought  to  receive  evidence  of  the  meaning  of  "  Brock  Lane," 
as  used  for  the  purpose  of  describing  the  local  situation  of  the  pro- 
perty,— fourthly,  that,  as  commonly  understood  in  Thornton,  the  de- 
scription ^*  Brook  Lane"  as  the  local  description  of  a  farm,  designated 
a  farm-house  situate  in  Brock  Lane,  with  land  annexed,  either  imme- 
diately  or  not  immediately  contiguous  thereto, — fifthly,  that  the  nature 
and  description  of  the  qualification  in  the  list  were  sufficiently  de- 
scribed for  the  purpose  of  being  identified;  that  is  to  say,  that,  by 
means  of  the  entry  in  the  copy  register,  and  reasonable  inquiry  thereon, 
the  actual  qualification  of  the  voter  could  be  ascertained,  and  the  par- 
ticulars of  the  entry  would  be  found  to  be  true,  though  the  same  were 
not  sufficiently  described  so  as  to  exclude  every  other  qualification  as 
an  occupying  tenant  in  Brock  Lane  than  the  actual  qualification  of 
the  voter, — sixthly,  that,  at  any  rate,  for  the  purpose  of  more  clearly 
and  accurately  defining  the  qualification  as  it  appeared  in  the  list,  he 
had  power  to  amend  the  third  column  by  changing  ''tenant"  into 
''farm  as  occupying  tenant,"  and  the  fourth  column  by  changing 
"  Brock  Lane"  into  "  Brock  Lane  and  elsewhere  in  Thornton." 

At  request  made  on  behalf  of  the  voter,  the  revising  barrister 
amended  the  third  column  by  changing  ''  tenant"  into  "  farm  as  occu- 
pying tenant,"  and  the  fourth  column  by  changing  ''  Brock  Lane"  into 
''  Brock  Lane  and  elsewhere  in  Thornton ;"  and  he  'allowed  the  p^oir 
name  of  George  Revis  Dixon  to  stand  in  the  list  of  voters  as  set-  ^ 
tied,  subject  to  the  opinion  of  the  Court. 

cimilar  amendments  were  made  in  the  oases  of  four  other  voters 
whose  cases  were  consolidated  with  the  principal  case. 

If  the  Court  should  be  of  opinion  that  the  qualification  of  George 
Bevis  Dixon  as  stated  in  the  list  was  sufficient  in  law,  and  that,  in  the 
^  circumstances  above  stated,  the  revising  barrister  had  power  to  amend 
the  third  column  in  the  list  by  changing  *' tenant"  into  "farm  as  occu- 
pying tenant^"  and  also  the  fourth  column  by  changing  "  Brock  Lane** 
into  ^' Brock  Lane  and  elsewhere  in  Thornton,"  the  name  of  George 
Bevis  Dixon  and  those  of  the  other  four  persons  referred  to  were 
to  stand  in  the  respective  lists. 

If  the  Court  should  be  of  opinion  that  the  qualification  of  Geor^ 
Bevis  Dixon  as  stated  in  the  list,  was  insufficient  in  law,  or  that,  m 
the  circumstances  above  stated,  the  revising  barrister  had  not  power 
:o  amend  the  third  and  fourth  columns  as  aforesaid,  the  name  of  George 
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Eevis  Dixon  and  those  of  the  four  other  persons  referred  to  were  to 
be  expunged  from  the  respective  lists. 

Webby,  who  appeared  for  the  respondent,  conceived  the  distinction 
between  this  and  the  preceding  case  to  be  so  shadowy  that  he  declined 
tc  argue  it.    The  appeal,  therefore,  was  in  like  manner  dismissed. 

Decision  affirmed,  with  costs. 


*28]  *No.  4.    Borough  of  Malpon. 

WILLIAM  DEVENISH,  Appellant;  GEORGE  WYATT  DIGBY, 
Town-Clerk  of  the  Borough  of  MALDON,  Respondent.    Nov.  18. 

Qtuere,  whether  obtaining  medical  attendance  and  medicine  <'on  loan"  from  the  gnardians 
of  a  anion,  under  the  58th  section  of  the  Poor  Law  Amendment  Act,  4  1  5  W.  4,  o.  76,  is  a 
receiving  of  parochial  relief  within  the  36th  section  of  the  Reform  Act? 

At  a  Court  held  for  the  revision  of  the  list  of  freemen  of  the  bo- 
rough of  Maldon,  William  Devenish  duly  objected  to  the  name  of 
Samuel  Policy  being  retained  on  the  list  of  persons  entitled  to  vote 
in  the  election  of  members  of  Parliament  for  the  borough  of  Maldon 
in  respect  of  his  being  a  freeman  of  the  said  borough. 

The  facts  were  as  follows : — Samuel  Policy  is  a  freeman  of  the 
borough  of  Maldon,  and  resides  at  Wickham  Bishops,  within  the 
limits  of  the  parliamentary  borough.  In  March,  1862,  his  wife,  hav- 
ing a  swelling  in  her  arm,  and  requiring  medical  attendance,  went  to 
the  relieving  officer,  and  applied  for  an  order  for  the  attendance  of 
the  medical  officer  of  the  union,  and  for  the  supply  of  medicine  on 
account  of  the  parish  of  Wickham  Bishops.  The  relieving  officer 
entered  the  application  in  the  book  of  applications  for  out-door  relief 
kept  by  him  pursuant  to  the  regulations  of  the  poor-law  board,  and 
laia  the  same  before  the  poor-law  guardians  at  their  next  weekly 
meeting.  The  board  granted  the  application,  by  way  of  loan,  and 
the  chairman  of  the  board  signed  his  initials,  to  signify  that  the  ap- 
plication was  granted,  adding  thereto  the  words  ''  on  loan."  Upon  the 
application  being  so  granted,  the  relieving  officer  gave  Mrs.  Policy  a 
written  order  to  hand  to  the  medical  officer,  which  she  took  to  the 
medical  officer's  surgery ;  and  he  supplied  her  with  medicine  to  the 
value  of  58,  The  clerk  to  the  board  entered  the  application  in  his 
minute-book  in  the  same  way  as  he  entered  ordinary,  applications 
*291  *^^^  r^liefy  adding,  as  the  result  of  the  application,  '*  granted  on 
^  loan."  A  note  of  it  was  also  entered  in  tne  loan-book  kept  by 
the  clerk  to  the  guardians  pursuant  to  the  orders  of  the  poor-law 
board.  About  three  weeks  afterwards,  the  voter  was  appli^  to  by 
the  assistant  overseer  of  the  parish  for  the  money,  and  the  following*" 
week  paid  the  amount,  and  received  a  receipt  for  it  as  follows : — 

*'  No.  1.  Witham  Union.  Parish  of  Wickham  Bishops.  The  Ist 
day  of  April,  1862.  Received  of  Mr.  Samuel  Policy  the  sum  of  6s, 
on  behalf  of  the  above  parish,  in  respect  of  loan  (for  medical  relief). 

*'  W.  J.  Sparks,  Assistant  Overseer." 

Upon  these  facts  it  was  contended  by  the  respondent  that  the  said 
Samuel  Policy,  having  received  a  loan  from  the  parish  under  the  58th 
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section  of  the  Poor-Law  Amendment  Act,  4  &  5  W.  4,  c.  76,(a)  had 
within  twelve  calendar  months  next  previous  to  the  last  day  of  July 
in  the  present  year  received  parochial  relief  or  other  alms,  within  the  . 
meaning  of  the  86th  section  of  the  Reform  Act,  2  W.  4,  c.  89,  so  as 
to  disentitle  him  to  be  registered  as  a  voter. 

It  was  contended  by  the  appellant,  that,  as  the  said  Samuel  Policy 
had  before  the  said  last  day  of  July  ^repaid  the  said  loan,  he  r^^oQ 
was  not  thereby  disentitled  from  being  registered  as  a  voter.         ^ 

The  revising  barrister  struck  the  name  off  the  list,  upon  the  ground 
that  the  granting  of  the  loan  under  the  4  &  5  W.  4,  c.  76,  s.  58,  was 
a  granting  of  relief  or  other  alms  within  the  meaning  of  the  2  W.  4, 
c.  45,  s.  86,  notwithstanding  the  subsequent  repayment. 

If  the  Court  should  be  of  a  contrary  opinion,  the  said  Samuel  Pol- 
ley's  name  was  to  be  reinserted  on  the  said  register  as  a  voter  as 
aforesaid. 

No  one  being  instructed  to  support  the  appeal,  the  case  was  struck 
out.(6) 

(a)  That  Mcdon  oiiMtt,  "  thftt,  from  and  after  (he  passing  of  this  Act,  any  relief,  or  the  cost- 
price  thereof,  which  shall  he  given  to  or  on  account  of  any  poor  person  above  the  age  of  twenty- 
one,  or  to  his  wife  or  any  part  of  his  family  under  the  age  of  sixteen,  and  which  the  Commis- 
sioners shall  by  any  rule,  order,  or  regulation,  declare  or  direct  to  be  given  or  considered  as 
given  by  way  of  loan,  and  whether  any  receipt  for  such  relief,  or  engagement  to  repay  the  same, 
or  the  oost-price  thereof,  or  any  part  thereof,  shall  have  been  given  or  not  by  the  person  to  or 
on  aoooiint  of  Whom  the  same  shall  have  been  so  given,  shall  be  considered,  and  the  same  is 
hereby  declared  to  be,  a  loan  to  such  poor  person." 

(ft)  See  Trotter,  app.,  Trevor,  resp.,  pos^  p.  4S. 


No.  5.    County  of  York.— North  Riding. 

WILLIAM  DALE  TROTTER,  Appellant;  WILLIAM  WALKER, 

Responaent. 

(AYLAN'S  Case.)    Nov.  18. 

A  notice  of  objection  signed  by  the  objector,  "  Leonard  Sedgwick,  Fencote  HaU,"  was  deliv- 
ered to  the  party  oli|)ected  to :  but,  the  $mmanu  of  the  ol^ector  (being  in  his  usual  mode  of 
signing)  was  not  legible  by  an  ordinary  person,  though  such  a  person  might,  as  the  revising 
barrister  found,  by  comparison  of  the  notice  of  objection  with  the  entry  of  the  objector's  name, 
description,  and  qualification  in  the  register,  have  understood  it :  the  Chrittian  naiii«  and  place 
of  abode  were  legible.  The  revising  barrister  having  held  the  notice  of  objection  insufficient, 
—The  Court  reversed  his  decision. 

At  a  Court  held  at  Middlesborough,  to  revise  the  lists  of  voters  for 
the  north  riding  of  Yorkshire,  Leonard  Sedgwick  objected  to  Thomas 
Aylan,  whose  name  was  upon  the  list  of  voters  for  the  township  of 
Middlesborough. 

To  prove  service  of  a  due  notice  of  objection  on  the  voter,  a  dupli- 
cate notice,  duly  stamped  by  the  post-office,  was  put  in  evidence.  The 
said  duplicate  notice  purported  to  be  in  the  statutory  form,  and  was  in 
all  ♦respects  sufficient,  save  as  follows : — In  the  place  where  the  r#«^ 
name  of  the  objector  is  appointed  to  be  written,  it  bore  a  written  ^ 
signature,  under  which  there  were,  partly  in  print  and  partly  in  legi- 
ble writing,  these  words, — "  {Place  of  abode)  Fencote  Hall,  Bedale,  on 
the  register  of  voters  for  the  parish  of  Kirby  Fleetham." 
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The  said  signature  consisted  of  two  parts,  the  first  purporting  to 
designate  the  first  or  Christian  name  of  the  objector,  and  the  second 
his  surname.  The  first  part  the  revising  barrister  held  was  legible  as 
^'  Leonard."  The  second  part  he  held  was  wholly  illegible, — that  is 
to  say,  that  an  ordinary  person,  unacquainted  with  the  signature,  could 
not  by  perusing  it  with  ordinary  diligence  and  skill  arrive  at  any  rea- 
Bonable  conclusion  what  name  the  second  part  thereof  was  intended 
to  designate. 

In  the  register  of  voters  for  Kirby  Fleethara,  which  contained^ 
thirty -three  names,  there  was  the  following  entry : — 


Gluifltlui  name  «nd  suriuune, 
Ac. 

Pkoeofebode. 

Mature  of  qnallflc*- 
tion. 

Btreetf  ftc,  where  pro- 
perty dtiiAtep  4c 

Sedgwick,  Leonard,  H.A. 

Freehold  house 
and  land. 

The  HalL 

Fencote  Hall  was  not  assigned  as  a  place  of  abode  to  any  other 
voter  on  the  register  of  voters  for  Kirby  Fleetham ;  and  it  was  in  fact 
the  residence  of  Mr.  Sedgwick,  who  was  a  magistrate  for  the  said  north 
riding. 

The  revising  barrister  held  that  an  ordinary  person,  if  guided  to 

the  said  entry  in  the  register  by  the  description  of  the  objector  in  the 

duplicate  notice  of  objection,  might  by  comparing  the  signature  of 

^21  *^®  said  duplicate  notice  with  the  entry  reasonably  infer  *that 

J  the  signature  was  intended  to  mean  "  Leonard  Sedgwick." 

It  was  proved  that  the  signature  to  the  duplicate  notice  was  in  fact 
the  handwriting  of  the  objector,  and  was  his  ordinary  signature,  and 
was  intended  by  him  to  mean  "  Leonard  Sedgwick.'** 

On  the  part  of  the  voter,  no  evidence  was  given  that  he  had  not  in 
fact  received  the  document  sent  to  him  by  the  objector  through  the 
post-oiSce.  But  there  was  no  evidence  that  he  had  received  the  same, 
except  the  duplicate  notice  aforesaid. 

On  behalf  of  the  voter,  it  was  contended  that  the  duplicate  notice 
of  objection  was  not  signed  according  to  the  requirements  of  the  7th 
section  of  the  Registration  Act,  6  &  7  Vict.  c.  18 ;  and  that  service  of 
a  due  notice  of  objection  was  not  proved. 

On  behalf  of  the  objector,  it  was  contended, — first,  that  it  was  to  be 
inferred  that  the  notice  of  objection  was  signed  with  the  same  name 
as  the  duplicate,  but  not  necessarily  in  the  identical  manner;  and  that 
the  presumption  was  that  the  signature  of  the  notice  of  objection  was 
legible, — secondly,  that,  assuming  the  signature  of  the  notice  of  objec- 
tion to  have  been  in  part  wholly  illegible  as  that  of  the  duplicate,  it 
was  nevertheless  sufficient,  as  being  the  usual  signature  of  the  objector,  - 
— thirdly,  that,  assuming  the  signature  of  the  notice  of  objection,  read 
by  itself,  to  have  been  in  part  wnolly  illegible  as  that  of  the  duplicate, 
et,  read  together  with  the  aforesaid  entry  in  the  register,  it  was  legi- 
le  and  sufficient. 

The  revising  barrister  held, — first,  as  a  matter  of  fact,  that  the  docu- 
ment  received  from  the  objector  by  the  post-office  for  transmission  to 
the  voter  was  received  by  him  on  or  before  the  26th  of  August,  1862 
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—secondly,  tbat  the  notice  of  objection  oagbt  to  be  presumed  in  law 
and  in  fact  to  have  corresponded  as  to  ^manner  of  signature  with  ^oq 
the  duplicate,  and  therefore  that  the  signature  thereto  was  as  to  l- 
the  second  part  thereof  wholly  illegible, — thirdly,  that  the  signature 
of  the  notice  of  objection  and  duplicate  notice  of  objection  ought  to 
be  considered  apart  from  the  register, — ^fourthly,  that  «  notice  of  ob- 
jection so  signed  as  aforesaid  was  not  signed  according  to  the  require- 
ment of  the  statute.  He  therefore  allow^  the  name  of  Thomas  Aylan 
to  stand  in  the  list  of  voters  settled  by  him,  8ubj[ect  to  the  opinion  of 
the  Court  on  this  case. 

The  revising  barrister  then  called  on  Thomas  Avian  to  prove  his 
qualification ;  and  it  was  admitted  on  his  behali  that  he  had  no 
qualification. 

The  rights  of  thirteen  other  voters  in  the  same  list,  whose  names 
were  contained  in  a  schedule  annexed  to  the  case,  depended  upon  the 
same  facts  and  findings,  and  were  decided  by  the  revising  barrister  in 
the  same  manner  and  upon  the  same  points  of  law  as  the  case  of 
Thomas  Aylan ;  and  he  allowed  the  said  thirteen  names  to  stand  on 
the  list,  subject  to  the  opinion  of  the  Court.  In  each  case,  the 
revising  barrister  called  upon  the  voter  to  prove  his  qualification ; 
and  it  was  admitt-ed  that  in  fact  he  had  no  qualification.  The  appeals 
were  consolidated. 

If  the  Court  should  be  of  opinion,  that,  in  the  circumstances  above 
stated,  the  signature  of  the  notice  of  objection  served  on  Thomas 
Aylan  was  to  be  presumed  in  law  to  have  been  in  part  wholly  illegible 
as  aforesaid,  or  was  a  matter  of  fact  for  the  determination  of  the 
revising  barrister,  and  should  be  also  of  opinion  that  the  said  notice 
of  objection  was  insufficient,  and  ought  not  to  have  been  considered 
good  by  reason  of  the  entry  aforesaid  in  the  register,  the  name  of 
Thomas  Aylan  and  the  thirteen  names  contained  in  the  schedule  were 
to  stand  in  the  list  of  voters  as  settled  by  the  revising  barrister. 

♦If  the  Court  should  be  of  opinion,  that,  in  the  circumstances  r^o^ 
stated,  the  signature  of  the  notice  of  objection  was  to  be  pre-  '• 
sumed  in  law  to  have  been  legible;  or  if  the  Court  should  be  of 
opinion  that  the  notice  of  objection  being  signed  in  part  wholly 
illegibly  as  aforesaid  was  sufficient,  or  ought  to  have  been  considered 
good  by  reason  of  the  entry  aforesaid  in  the  register,  the  name  of 
Thomas  Aylan  and  those  of  the  thirteen  persons  contained  in  the 
schedule  were  to  be  expunged  from  the  said  list  of  voters. 

Thomas  Chitty^  for  the  appellant. — The  revising  barrister  in  this 
case  held  that  the  notice  of  objection  was  insufficient  by  reason  of  the 
illegibility  of  the  objector's  aumamey  although  it  was  proved  that  the 
signature  was  in  fact  the  handwriting  of  the  objector,  and  was  his 
ordinary  signature,  and  was  intend^  by  him  to  mean  ''Leonard 
Sedgwick/*  and  the  Christian  name  and  place  of  abode  were  legible. 
The  statute  requires  (by  s.  7)  the  notice  or  objection  to  be  *'  signed  by 
the  party  objecting."  There  is  nothing  in  the  statute  to  requii%  the 
signature  to  be  affixed  in  any  other  than  the  ordinary  way.  [Wil- 
liams, J. — How  would  it  be  in  the  case  of  a  marksman  ?]  Any  mark 
intimating  the  assent  of  the  party  would  suffice,  under  the  Statute  of 
Frauds.(a)     [Eble,  C.  J. — The  signature  here  would  no  doubt  be 

(a)  Sm  Hyde  v.  Johnson,  8  Soofel  280  (B.  O.  L.  R.  yoL  36),  2  N.    C.  776  (B.  C.  L.  R.  vol.  29.) 
■ad  MO  the  jadgment  of  Lord  Bllenboroogh  in  Schneider  v.  Norrii,  2  M.  ft  Selw.  286. 
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enough  to  bind  the  party  to  a  contract  or  a  promissory  note  or  bill 
of  exchange.  But  these  notices  are  intended  to  convey  information : 
see  the  judgment  of  Maule,  J.,  in  Eidsforth,  app.,  Farrer,  resp.,  4  C.  B. 
9  (E.  C.  L.  R.  vol.  56),  1  Lutw.  Reg.  Gas.  517.]  That  learned  judge, 
it  is  well  known,  entertained  a  very  strong  view  of  the  requirements 
^jop-n  of  this  statute :  see  *his  judgment  in  Knowles,  app.,  Brooking, 
^^J  resp.,  2  C.  B.  226  (E.  0.  L.  R.  vol.  52),  1  Lutw.  461.  [Byles, 
"  J. — The  revising  barrister  does  not  find  that  the  identity  of  the  party 
whose  signature  purported  to  be  to  the  paper  could  not  have  been 
discovered  by  using  a  little  more  care  th^n  usual.  For  anything  that 
appears,  it  may  have  been  a  signature  which  was  perfectly  familiar 
both  to  the  objectee  and  to  the  overseers.]  In  Toms,  app.,  Cuming, 
resp.,  8  Scott  N.  R.  910,  917,  7  M.  &  G.  88  (E.  C.  L.  R.  vol.  49),  1 
Lutw.  Reg.  Cas.  200,  Maule,  J.,  says:  "The  term  signing  means 
marking  in  some  way  by  the  party  himself."  [Williams,  J. — In 
Baker  v.  Dening,  8  Ad.  &  E.  94  (E.  C.  L.  B.  vol.  36),  3  N.  &  P.  228 
(nom.  Taylor  v.  Dening),  it  was  held,  that,  under  the  Statute  of  Frauds, 
29  Car.  2,  c.  3,  ss.  5,  6,  the  making  of  a  mark  by  the  devisor  to  a  will 
of  real  estate,  is  a  sufficient  signing ;  and  it  is  not  necessary  to  prove 
that  he  could  not  write  his  name  at  the  time.]  In  Johnson's  Diction- 
ary, "  signature"  is  defined  to  be  "  a  sign  or  mark  impressed  upon  any 
thing."  So,  in  Webster,  "  a  sign,  stamp,  or  mark  impre8sed."(a)  la 
the  case  of  a  notice  of  claim,  unless  the  signature  were  legibly  written, 
the  overseers  could  not  insert  the  party's  name  in  the  list.  The 
statute  5  &  6  W.  4,  c.  76,  s.  82,  directs  the  mode  of  voting  in  muni- 
cipal elections  to  be  by  delivery  of  a  voting-paper,  *'  such  paper  being 
previously  signed  with  the  name  of  the  burgess  voting:"  and  in  The 
Queen  v,  Avery,  18  Q.  B.  576  (E.  C.  L.  R.  vol.  83),  a  question  arose 
whether  a  signature  with  initials  for  the  Christian  names  of  the 
parties,  was  a  compliance  with  the  statute.  Lord  Campbell  there 
says:  *'We  must  give  the  Act  that  interpretation  which  would  be 
put  upon  it  by  any  person  reading  it  according  to  the  grammatical 
construction  and  the  ordinary  force  of  the  words.  The  requisition  is 
^og-i  that  the  paper  be  *  signed,'  *that  is,  by  the  voter  or  some  person 
^  for  him :  and,  what  is  intended  to  be  the  signing  ?  Clearly,  that 
it  should  be  done  in  the  ordinary  mode  in  which  he  signs  his  name: 
and  here  we  must  take  that  ordinary  mode  to  be,  writing  the  surname 
in  full,  and  denoting  the  Christian  name  by  an  initial.  A  testator 
may  sign  in  this  form ;  and  it  is  allowed  in  executing  deeds,  and  in 
subscribing  the  written  instruments  required  by  the  Statute  of  Frauds." 
*'  In  some  cases,"  his  Lordship  continues,  *'  the  legislature  exprejssly 
requires  both  Christian  and  surnames  to  be  written  at  full  length"  (as 
is  the  case  in  the  forms  given  in  the  6  &  7  yict.  c.  18) ;  "  and,  when 
that  direction  is  for  some  reason  introduced,  it  must  be  complied  with. 
Here,  no  such  direction  is  given,  either  expressly  or  by  reference  to 
any  form  as  a  model."  The  signature  here,  it  is  submitted,  is,  upon 
the  •finding  of  the  revising  barrister,  abundantly  sufficient. 

Welsby,  for  the  respondent. — ^No  doubt,  a  signature  by  initial  or 
even  by  a  mark  may  constitute  a  very  good  acknowledgment  under 
the  Statute  of  Frauds,  or  may  bind  a  party  to  a  contract.  But  the 
question  here  is  whether  a  signature  which  nobody  can  read  is  a  suffi- 

(a)  And  lee  Boayier'8  Law  Diotionarj  (Amerioan),  and  Barrel's  Law  Diotionaiy  (Amarioan), 
rerb.  "Sigoatiirs." 
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cient  signature  under  this  statute.  What  are  the  findings  here? 
That  the  Christian  name  of  the  objector  was  legible,  but  the  surname 
was  wholly  illegible,  that  is  to  say,  that  an  ordinary  person,  unac- 
quainted with  the  signature,  could  not  by  perusing  it  with  ordinary 
diligence  and  skill  arrive  at  any  reasonable  conclusion  what  name 
was  intended  to  be  designated.  The  revising  barrister  further  goes 
on  to  state  that  an  ordinary  person  might  by  comparing  the  signature 
of  the  duplicate  notice  with  the  entry  in  the  register  infer  that  the 
signature  was  intended  to  mean  Leonard  Sedgwick.  But  the  party  is 
not  bound  to  look  beyond  *the  notice.  He  must  be  able  reason-  |-^„^ 
ably  to  gather  from  that  who  is  the  objector  and  whence  he  ^ 
comes.  He  further  says  it  was  proved  that  the  signature  was  the 
handwriting  of  the  objector,  and  was  his  ordinary  signature.  But 
there  was  no  proof  or  suggestion  that  this  was  known  to  the  voter  or 
to  anybody  else,  except  perhaps  to  the  objector  himself  or  his  banker. 
The  case  of  Woollett,  app.,  Davis,  resp.,  4  C.  B.  115  (E.  C.  L.  R.  vol. 
56),  1  Lutw.  Reg.  Gas.  607,  is  an  authority  to  show  that  an  imperfect 
description  in  a  notice  of  objection  cannot  be  aided  by  a  reference  to 
the  list  of  voters.  It  might  have  been  said  there  that  very  possibly 
the  voter  knew  the  objector;  but  the  Court  said  that  he  was  not 
bound  to  import  any  knowledge  of  his  own,  or  to  resort  to  other 
sources  than  the  document  itself,  in  order  to  obtain  the  necessary 
information.  [Keating,  J. — There  the  decision  was  that  the  notice 
did  not  comply  with  the  statute.]  What  is  a  *' signature"  under  this- 
Act  ?  Obviously  one  which  tells  the  party  who  his  objector  is.  Is 
this  such  a  signature  as  the  overseers  could  reasonably  be  expected 
to  act  upon  ?  The  "signature"  of  a  marksman  imposes  no  difficulty  ; 
for,  in  that  case,  there  must  be  an  attestation  disclosing  his  Christian 
and  surname.  In  The  Queen  v.  Bradley,  7  Jurist  N.  S.  157,  **  Wm." 
was  held  to  be  a  sufficient  indication  of  a  voter's  Christian  name  in. a 
municipal  election  voting-paper ;  but  "  W."  alone  was  held  insufficient. 
If  an  illegible  name  will  do  m  a  case  of  this  sort,  an  illegible  place  of 
abode  will  also ;  and  thus  the  greatest  confusion  and  uncertainty  will  be 
introduced  in  a  matter  which  of  all  others  should  be  left  free  from  doubt. 

Chitiyy  in  reply. — There  can  be  no  reason  why  in  a  case  of  this  sort 
a  party  should  not  consider  that  his  ordinary  signature  would  be  a 
compliance  with  the  statute.  [Williams,  J. — Suppose  the  signature 
•accidentally  blotted  at  the  time  of  writing  so  as  to  be  altogether  p„t„^ 
illegible,  do  you  say  that  the  party  would  not  be  bound  to  write  '- 
it  over  again  ?]  It  may  be  in  that  case  that  the  law  would  consider 
that  no  signature  at  all.    But  that  differs  essentially  from  this  case. 

Cur.  adv.  vuU. 

Eblb,  C.  J.,  on  a  subsequent  day,  delivered  the  judgment  of  the 
Court : — 


On  the  register  of  county  voters  for  Kirby  Fleetham  in  the  pre- 
ceding year  was  the  following  entry, — 


ChristiMi  name  and  suriMUiie, 
Ac. 

Place  of  abode. 

Nature  of  qoallflca- 

tiOD. 

Btreetf  te.^  where  pro* 
perty  situate,  Ac. 

Sedgwiek,  Leonard,  M.A. 

Fencoto  HaU. 

Freehold  honM 
and  land. 

TheHall. 

C.  B.  N.  8.,  VOL.  XIII. 


38  TROTTER,  App.,  WALKER,  Resp.    M.  T.  1862. 

A  notice  of  objection  signed  by  the  objector,  **  Leonard  Sedgwick, 
Fencote  Hall,"  was  delivered  to  the  party  objected  to.  But  the  sur- 
name of  the  objector,  being  in  his  usual  mode  of  signing,  was  not 
legible  by  an  ordinary  person,  though  such  a  person  might,  by  com- 
parison of  the  notice  of  objection  with  the  above  entry  in  the  register, 
nave  understood  it.  The  Christian  name  and  place  of  abode  were 
legible. 

The  revising  barrister  held  the  notice  of  objection  insulEcient ;  but 
we  think  it  will  suffice. 

If  the  sole  object  of  the  statute  was  merely  to  authenticate  the  docu- 
ment, the  signature  was  undoubtedly  sufficient.  It  was  the  objector's 
ordinary  signature,  upon  which  he  would  have  been  liable  had  the 
document  been  a  contract  or  a  promissory  note.  And,  even  if  the 
object  of  the  statute  in  requiring  a  signature,  was,  to  inform  the  party 
who ' received  the  notice,  and  to  inform  the  revising  barrister,  who 
«oQ-i   ^the  objector  was,  we  still  think  the  signature  sufficient. 

J  The  revising  barrister  does  not  find  that  the  surname  was  ab- 
solutely illegible,  but  only  that  an  ordinary  person  unacquainted  with 
the  signature  could  not  by  ordinary  diligence,  without  referring  to  the 
register  or  other  extraneous  assistance,  decipher  the  surname.  It  is 
quite  consistent  with  this  finding  that  the  party  receiving  the  notice, 
and  every  man  in  the  parish,  was  familiar  with  the  signature,  and 
could  recognise  the  surname  at  once,  especially  when  read  in  con- 
nection with  the  Christian  name  and  the  objector's  place  of  abode, 
"  Fencote  ffallf^^  both  of  which  were  legibly  written.  The  revising 
barrister  himself  does  not  appear  to  have  experienced  any  difficulty 
in  ascertaining  whose  signature  it  was. 

But,  further,  assuming  that  the  statute  requires  the  objector  to  give 
by  his  signature  due  information  to  the  party  receiving  the  notice,  or 
to  the  revising  barrister,  it  hardly  requires  that  he  should  certainly 
succeed  in  so  doing,  but  only  that  he  should  use  for  that  purpose  a 
due  degree  of  care.  And  in  this  case  we  cannot  say  that  a  due  degree 
of  care  (whether  it  had  been  successful  or  not)  was  not  used. 

Lastly,  it  is  one  thing  to  say  that  the  statute  enjoins  a  legible  signa- 
ture, and  another  thing  to  say  that  such  legibility  is  a  condition  prece- 
dent to  the  validity  of  the  notice. 

Were  we  to  hold  this  notice  bad,  questions  would  arise  on  the  notice 
or  claim  of  every  man  who  might  have  written  his  name  very  badly 
or  spelt  it  incorrectly.  The  object  of  the  Act  of  Parliament,  which 
calls  to  its  aid  persons  of  very  imperfect  education,  might  be  defeated 
by  adopting  a  rigorous  construction,  and  furthered  by  a  more  benig- 
nant one. 

4(^Qi       Gases  of  fraud  stand  on  their  own  ground.    And  *caaes  of 
J    utter  illegibility,  of  the  objector's  inability  to  write  his  own 
namC;  and  of  the  total  absence  of  signature,  admit  of  other  considera- 
tions :  and  we  desire  to  give  no  opinion  upon  them. 

Decision  reversed. 
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No,  6,    County  of  York. — ^North  Biding. 

WILLIAM  DALE  TROTTER,  Appellant;  WILLI  AM  WALKER 
Respondeat  (flALLAM'S  Case).    Nov.  18. 

See  the  head  note  to  preeeding  ease. 

At  a  Court  held  at  Middlesborough  to  revise  the  lists  of  voters  for 
the  north  riding  of  Yorkshire,  Leonard  Sedgwick  objected  to  Alfred  . 
Hallam,  whose  name  was  on  the  list  of  voters  for  the  township  of 
Middlesborough. 

To  prove  service  of  a  due  notice  of  objection  on  the  voter,  a  dupU- 
tale  notice,  duly  stamped  as  of  due  date  by  the  post-ofi&ce,  was  put  in 
evidence ;  whereupon,  on  behalf  of  the  vottr,  the  notice  served  upon  him 
through  the  post-office,  and  marked  with  the  same  stamp  as  the  duplicate, 
was  produced;  and  the  revising  barrister  held  that  it  was  the  notice 
of  objection  sent  by  the  objector,  and  that  it  was  served  in  sufficient 
time. 

The  said  notice  purported  to  be  in  the  statutory  form,  and  was  in 
all  respects  sufficient,  save  as  follows: — [The  facts  were  here  set  out 
precisely  as  in  No.  5,  ant^,  p.  30,  down  to  the  asterisk  at  p.  32.] 

The  duplicate  notice  of  objection  was  signed  in  the  like  imperfect 
manner. 

On  behalf  of  the  voter,  the  case  of  WooUett,  app.,  Davis,  resp., 
4  C.  B.  115  (E.  C.  L.  R.  vol.  56),  1  Lutw.  Reg.  Cas.  607,  was  cited: 
and  it  was  contended  that  the  notice  of  objection  served  upon  him  was 
not  sufficient 

*0n  behalf  of  the  objector,  it  was  contended, — first,  that  the   ^^^.^ 
signature  of  the  notice  of  objection,  being  the  usual  signature    '- 
of  the  objector,  was  sufficient, — secondly,  that  the  signature,  being 
legible  when  read  with  the  entry  in  the  register,  was  sufficient. 

The  revising  barrister  held  that  the  notice  of  objection  was  to  be 
read  by  itself,  and  not  with  the  register,  and,  so  read  bv  itself,  was 
insufficient.  He  accordingly  allowed  the  name  of  Alfred  Hallam  to 
stand  in  the  list  of  voters  settled  by  him,  subject  to  the  opinion  of 
the  Court  on  this  case. 

The  revising  barrister  then  called  upon  Alfred  Hallam  to  prove 
his  qualification  ;  when  it  was  admitted  that  in  fact  he  had  not  a  quali- 
fication. 

The  rights  of  four  other  voters  on  the  same  list  depended  on  the 
like  facts  and  findings ;  and  the  revising  barrister  decided  each  of  the 
said  oases  in  the  same  manner  and  on  the  same  points  of  law  as  the 
case  of  Alfred  Hallam,  and  he  allowed  all  the  names  to  stand  in  the 
list  of  voters,  subject  to  the  opinion  of  the  Court.  In  each  case  he  j 
also  called  on  the  voter  to  prove  his  qualification,  and  it  was  admitted 
that  in  fact  he  had  no  qualification.     The  appeals  were  consolidated. 

If  the  Court  should  be  of  opinion,  that,  in  the  circumstances  abovo 
stated,  the  notice  of  objection  served  on  Alfred  Hallam  was  sufficient, 
the  names  of  Alfred  Hallam  and  the  four  other  persons  above  men- 
tioned were  to  be  expunged  from  the  list  of  voters  for  the  township 
of  Middlesborough. 

If  the  Court  should  be  of  .opinion  that  the  said  notice  of  objection 
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was  Bot  sufficient,  tbe  said  names  were  to  stand  in  the  said  list  as 
settled. 

Wehhy,  for  the  appellant. — There  is  no  substantial  diflFerence  be- 
tween this  and  the  preceding  case. 
*421     *^**^^  appeared  for  the  respondent. 

^  Erlb,  C.  J. — The  facts  of  this  case  were  the  same  as  those  of 
Trotter,  app.,  Walker,  resp.  ( Aylan's  Case),  antd,  p.  30,  except  that  the 
fault  was  in  the  notice  served  on  the  voter.  The  decision,  therefore, 
will  in  like  manner  be  reversed.  Decision  reversed. 


No.  7.    County  of  York. — ^North  Riding. 

LEONARD  SEDGWICK,   Appellant;   THOMAS  TUDOR 
TREVOR,  Respondent.     Nov.  18. 

See  the  head  Dote  antd,  p.  30. 

At  a  Court  held  at  Gisborough,  to  revise  the  lists  of  voters  for  the 
north  riding  of  the  county  of  York,  Leonard  Sedgwick  objected  to 
Robert  Clark,  whose  name  was  on  the  list  of  voters  for  the  township 
of  Redcar. 

The  service  of  a  due  notice  of  objection  on  the  voter  being  dis- 
puted, the  notice  served  on  the  voter  was  produced  on  his  behalf,  and 
it  was  proved  that  the  notice  was  served  on  him  in  due  time.  The 
said  notice  purported  to  be  in  the  statutory  form,  and  was  admitted  to 
be  in  all  respects  sufficient,  save  as  follows : — 

In  the  form  of  notice  of  objection  to  be  served  on  the  voter,  given 
in  Sched.  A.  No.  5,  of  the  Registration  Act,  6  &  7  Vict.  c.  18,  the 
concluding  words  are, — *'  (Signed)  A.  B.  of  [place  of  aJocfe],  on  the 

register  of  voters  for  the  parish  of ."    The  notice  served  bore, 

in  the  place  where  the  name  of  the  objector  is  appointed  to  be  signed, 
a  written  signature  consisting  of  two  parts,  the  first  part  purporting 
inAo-y  to  be  the  Christian  *or  first  name  of  the  objector,  and  the  second 
J  part  his  surname.  The  first  part  of  the  signature  the  revising 
barrister  held  was  legible  as  "Leonard:"  the  second  he  held  was 
wholly  illegible,  that  is  to  say,  an  ordinary  person  unacquainted  with 
the  signature  could  not  by  perusing  the  signature  with  ordinary  skill 
and  diligence  arrive  at  any  reasonable  conclusion  what  name  the 
second  part  of  the  signature  was  intended  to  designate.  Underneath 
the  signature  in  the  notice  came,  in  print,  the  words  "  place  of  abode," 
which  were  followed  by  a  writing  consisting  of  two  parts,  the  first 
of  which  the  revising  barrister  held  was  wholly  illegible ;  the  second 
was  legible  as  "  Hall."  Underneath  -this  writing  followed,  either  in 
print  or  legible  writing,  the  words  "on  the  register  of  voters  for  the 
parish  of  Kirby  Fleetham."  Instead  of  the  word  "  parish,"  the  word 
"township"  had  originally  stood  (as  above  indicated) ;  but  ''township" 
had  been  struck  through  by  a  stroke  of  the  objector's  pen,  and  "parish" 
written  over  it.  The  word  "  township,"  though  struck  through,  was 
still  legible. 

In  the  register  of  votes  for  the  north  riding,  of  the  Northallerton 
polling  district,  there  is  a  heading  "  Kirby  Fleetham,"  followed  by  a 
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list  of  thirty-three  voters,  with  their  places  of  abode  and  qualifica- 
tions; amongst  which  was  the  following: — 


Ac. 

PUoe  or  abode. 

Nmtore  of  aaaOflcft- 

UOB. 

Street,  ftc,  where  pro- 
perty sitoate,  Ac. 

Sedgwick,  Leonard,  M.A. 

1 

Fenoote  Hall. 

Freehold  hoaie 
And  land. 

The  HalL 

In  the  table  of  contents  prefixed  to  the  volume  containing  the  entire 
register  for  the  said  north  riding,  which  the  revising  barrister  held 
was  not  required  by  the  provisions  of  the  47th  section  of  the  Regis- 
tration *  Act,  and  did  not  form  part  of  the  register,  is  the  follow-  r^^ 
ing  entry, —  ^ 

"Northallerton  Polling  District. 
"Townships.    Amdcrby  Myers  with  Holtby,  p.  99." 

pjndemeath  this  name  follow  a  column  of  names  of  other  places, 
amongst  which  is] 

"  Kirby  Fleetham  with  Fencote,  p.  108.'' 

The  said  table  of  contents  designates  in  manner  above  described  all 
the  places  therein  contained  as  townships,  though  many  of  them  are 
in  fact  not  townships  but  parishes. 

After  the  said  table  of  contents  in  the  said  volume  is  printed  an 
order  of  the  general  quarter  sessions  of  the  north  riding,  which  the 
revising  barrister  held  not  to  form  part  of  the  register.  A  copy  of 
the  volume  containing  the  entire  register  for  the  north  riding  of  York- 
shire was  annexed  to  and  formed  part  of  the  case. 

It  was  proved  that  the  signature  to  the  notice  of  objection  was  the 
handwriting  of  the  objector,  and  was  intended  by  him  to  designate 
"Leonard  Sedgwick.''  There  was  no  evidence  that  the  voter  was 
acquainted  with  the  signature.  It  was  also  proved  that  the  writing 
in  the  notice  of  objection  after  the  words  "  place  ot  abode,"  was  in  the 
usual  handwriting  of  the  objector,  and  was  intended  by  him  to  desig- 
nate Fencote  Hall ;  and  that  Fencote  Hall  was  in  fact  his  true  place 
of  abode.  No  evidence  was  offered  to  show  whether  Kirby  Fleetham 
was  a  parish  or  a  township. 

The  revising  barrister  held,  as  a  matter  of  fact,  that  any  ordinary 
person,  if  guided  to  the  said  entry  in  the  register  for  Kirby  Fleetham 
oy  the  legible  part  of  the  notice  of  objection,  might,  by  comparing 
the  two  documents  together,  reasonably  infer  that  the  signature  to  the 
notice  of  objection  was  intended  to  designate  **•  Leonard  Sedgwick," 
and  that  the  written  place  of  abode  was  intended  to  designate  **  Fen- 
cote Hall." 

*0n  behalf  of  the  voter,  it  was  contended, — first,  Aat  the  r^^- 
notice  of  objection  ought  to  be  read  by  itself,  and  not  with  the  '■ 
register, — secondly,  that,  so  read  without  the  register,  it  was  insuffi- 
cient, in  consequence  of  the  objector's  signature  being  in  part  wholly 
illegible  as  aforesaid, — thirdly^  that,  so  read  without  the  register,  the 
notice  of  objection  was  insufficient,  as  not  stating  in  a  legible  form  the 
objector's  place  of  abode,— fourthly,  that  the  notice  of  objection  was 
had,  as  there  was  no  such  register  as  the  register  of  voters  for  the 
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parish  of  Kirby  Fleetham,  and  that  the  true  registration  of  the  objector 
was  not  given. 

On  behalf  of  the  objector,  it  was  contended, — ^first,  that,  the  signa- 
ture to  the  notice  of  objection  being  the  usual  signature  of  the  objector, 
the  notice  was  signed  according  to  the  requirement  of  the  statute,  not- 
withstanding the  signature  was  in  part  wholly  illegible  as  aforesaid, — 
secondly,  that  the  objector's  true  place  of  abode,  being  stated  in 
the  objector's  usual  handwriting,  was  sufficiently  statea,  notwith- 
standing the  writing  thereof  was  in  part  wholly  illegible  as  afore- 
said,— thirdly,  that  the  statement  in  the  notice  of  objection,  of  the 
objector's  registration,  was  a  sufficient  statement  thereof, — fourthly, 
that  the  notice  of  objection  ought  to  be  read  together  with  the  register, 
and,  so  read,  showed  the  name  of  the  objector  and  his  true  place  of 
abode. 

The  revising  barrister  held, — ^first,  that  the  statement  in  the  notice 
of  objection  of  the  objector's  registration  was  a  sufficient  statement 
thereof, — ^secondly,  that  the  notice  of  objection  ought  to  be  read 
by  itself,  and  not  with  the  register,  and  that,  so  read  by  itself,  it 
was  not  signed  according  to  the  requirement  of  the  statute,  because 
the  signature  was  in  part  wholly  illegible  as  aforesaid ;  and  that,  so 
read  by  itself,  it  .did  not  duly  state  the  objector's  place  of  abode,  be- 
*4fil  ^^^^  **^®  word  preceding  the  word  "  Hall"  was  wholly  illegi- 
-'  ble  as  aforesaid:  and  he  accordingly  held  that  the  notice 
required  by  the  Act  to  be  given  by  the  objector  had  not  been  given. 

The  revising  barrister  then  allowed  the  name  of  the  voter  to  stand 
in  the  list  of  voters  settled  by  him.  The  objector  forthwith  gave 
notice  of  his  desire  to  appeal  from  the  decision,  and  his  appeal  was 
allowed. 

The  revising  barrister  then,  for  the  purposes  of  the  appeal,  forth- 
with called  upon  the  voter  to  prove  his  qualification ;  but  he  declined 
to  do  so,  alleging  that  the  question  of  due  notice  of  objection  having 
been  given  or  not  was  a  question  of  fact  for  the  revising  barrister's 
decision,  from  which  no  appeal  should  have  been  allowed ;  and  that, 
as  the  revising  barrister  had  decided  that  the  objector  had  not  given 
the  notice  required  by  the  Act,  the  voter  ought  not  under  the  40th 
section  of  the  Act  to  be  required  to  give  any  proof  of  his  qualification^ 
The  revising  barrister  then  warned  the  voter,  that,  if  he  did  not  prove 
his  qualification,  he  should  leave  his  name  to  be  struck  out  of  the  list 
of  voters,  if  the  Court  of  Common  Pleas  should  be  of  opinion  that  the 
notice  of  objection  served  on  him  was  sufficient.  The  voter  persisted 
in  declining  to  prove  his  qualification. 

The  rights  of  four  other  voters  on  the  same  list  depended  on  the 
''like  facts  and  findings,  and  were  decided  by  the  revising  barrister  in 
all  respects  in  the  same  manner  and  on  the  same  points  of  law  as  the 
case  of  Bobert  Clark.  In  each  case  the  voter  was  called  upon  to 
prove  his  qualification :  and  in  each  case  the  voter,  though  warned  as 
Kobert  Clark  had  been  warned,  declined,  on  the  same  ground  as  that 
on  which  Bobert  Clark  declined,  to  prove  his  qualification.  The 
revising  barrister  allowed  the  names  of  these  four  last-mentioned 
*471  P®''®^^^  ^^  stand  in  the  list  of  voters  *settled  by  him,  and 
-'   ordered  the  appeals  to  be  consolidated. 

If  the  Court  should  be  of  opinion  that  the  notice  of  objection  served 
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on  Robert  Clark  was  in  the  circumstances  above  stated  sufficient,  the 
Dame  of  Robert  Clark  and  the  names  of  the  other  four  persons  were 
to  be  expunged  from  the  list  of  voters  f  ^r  the  township  of  Redcar. 

If  the  Court  should  be  of  opinion  that  the  notice  of  objection  served 
on  Robert  Clark  was  in  the  circumstances  above  stated  insufficient,  the 
said  names  were  to  stand  in  the  said  list  as  settled. 

Burke,  for  the  appellant — The  facts  of  this  case  are  substantially 
the  same  as  those  in  Trotter,  app.,  Walker,  resp.  (Aylan's  Case),  ant^, 
p.  30,  except  that  a  portion  of  the  description  of  the  objector^s  place 
of  abode  was  also  wholly  illegible.  Now,  the  legibility  or  illegibility 
of  the  notice  was  a  question  of  fact  for  the  revising  barrister  to  decide; 
for,  what  may  be  illegible  to  one  person  may  be  perfectly  legible  to 
another :  and  here  the  revising  barrister  has  by  his  finding  disposed 
of  that  question. 

Welsby,  for  the  respondent. — There  is  no  distinction  that  is  at  all 
appreciable  between  this  and  the  last  two  cases.  The  decision,  there- 
fore, must  necessarily  be  the  same. 

Erle,  C.  J. — This  case  was  in  substance  the  same  as  that  of  Trotter, 
app.,  Walker^  resp.  (Aylan's  Case),  ant  J,  p.  30,  except  that,  in  the 
d^cription  of  the  objector's  place  of  abode,  the  word  "  Fencote"  was 
also  illegible  in  the  same  degree.  We  think  this  additional  fact  car- 
ries the  case  no  further.  Decision  reversed. 


♦No.  8.    Borough  of  Northallerton.  [*48 

WILLIAM  DALE  TROTTER,  Appellant;  THOMAS  TUDOR 
TREVOR,  Respondent.    Nov.  18. 

A/a  father  becoming  chargeable  to  the  parish,  A.  was  called  upon  by  the  guardians  to  oon- 
tribate  towards  his  support,  and  it  was  arranged  that  he  should  pay  (and  he  did  pay)  to  the 
parish  officers  1«.  6d.  per  weelc  so  long  as  his  father  remained  chargeable.  The  sum  so  paid 
did  not  soffioo  to  maintain  the  father ;  and  accordingly  it  was  contended  that  the  excess  was  in 
effsct  a  receipt  of  parochial  relief  by  A.  within  the  36th  section  of  the  Reform  Act,  and  dis- 
qaalified  him  to  be  npon  the  register : — Held, — affirming  the  decision  of  the  revising  barrister, 
— that  A  was  not  disqualified. 

At  a  Court  held  for  the  revision  of  the  lists  of  voters  for  the 
borough  of  Northallerton,  Matthew  Shaw,  whose  name  was  on  the 
list  of  voters  for  the  borough  in  respect  of  property  occupied  in  the 
township  of  Northallerton,  was  duly  objected  to;  and  it  was  then 
proved  that  his  qualification  as  a  voter  for  the  borough  was  good,  if 
he  was  not  disqualified  by  the  provisions  of  the  86th  section  of  the 
•Reform  Act,  2  W.  4,  c.  45,  which  enacts  that  "no  person  shall  be 
entitled  to  be  registered  in  any  year  as  a  voter  in  the  election  of  a 
member  or  members  to  serve  in  any  future  Parliament  for  any  city  or 
borough,  who  shall  within  twelve  calendar  months  next  previous  to 
the  last  day  of  July  in  such  year  have  received  parochial  relief  or 
other  alms,  which  by  the  law  of  Parliament  now  disaualify  from  voting 
in  the  election  of  members  to  serve  in  Parliament." 

The  facts  of  the  case  were  these: — From  the  81st  of  July,  1861,  to 
^he  31st  of  July,  1862,  Matthew  Shaw  was  resident  within  the  town- 
ship of  Northallerton.    In  November,  1861,  his  father,  being  then  old 
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and  destitute  and  unable  to  work,  became  chargeable  as  a  pauper  to 
the  common  fund  of  the  Northallerton  Union,  applied  for  relief  to  the 
board  of  guardians  of  the  said  union,  and  received  an  order  from 
them  to  go  into  the  Northallerton  Union  Workhouse.  He  accord- 
ingly became  an  inmate  of  the  said  workhouse  for  six  weeks.  Whilst 
he  was  in  the  workhouse,  his  son  Matthew  Shaw,  the  TOter,  upon  the 
request  of  the  relieving  officer  of  the  said  union,  came  to  a  meeting 
*491  *^^  ^^®  board  of  guardians,  and  was  then  told  by  the  board  of 
J  guardians,  that,  if  he  did  not  pay  something  towards  the  main- 
tenance of  his  father,  he  the  said  Matthew  Shaw  would  be  summoned 
before  the  justices  in  petty  sessions  to  show  cause  why  he  should  not 
be  ordered  to  maintain  his  father. 

As  a  matter  of  practice,  the  guardians  instruct  the  proper  officer  to 
summon  before  the  justices  in  petty  sessions  any  person  liable  to 
contribute  to  the  maintenance  of  a  pauper  within  the  district  of  the 
union. 

Matthew  Shaw  thereupon  made  an  offisr  to  pay  la.  6c?.  weekly 
towards  the  maintenance  of  his  father  whilst  he  continued  in  the 
workhouse;  and  the  guardians  accepted  the  offer.  Matthew  Shaw 
accordingly  paid  the  sum  of  Is.  6d,  for  several  weeks  whilst  his  father 
was  in  the  workhouse:  but  this  sum  was  insufficient  to  defray  the 
expense  of  his  father's  maintenance ;  and  the  residue  of  the  expense 
was  paid  in  the  usual  manner  out  of  the  common  fund  of  the  union. 
No  order  was  made  by  the  justices  requiring  Matthew  Shaw  to  con^ 
tribute  to  the  maintenance  of  his  father ;  nor  was  it  proved  that  Mat- 
thew Shaw  was  able  to  contribute  thereto  beyond  the  said  weekly 
sum  of  Is,  6d 

On  behalf  of  the  objector,  the  following  statutes, — 43  Eliz.  c.  2,  s. 
7,  59  G.  3,  c.  12,  s.  26,  5  G.  4,  c.  83,  s.  3,  and  4  &  6  W.  4,  c.  76,  s.  56, 
— were  cited,  and  also  Rogers  on  Elections,  5th  edit.,  p.  169  et  seq. : 
and  it  was  argued  that  Matthew  Shaw  was  in  the  circumstances  legally 
bound  to  maintain  his  father,  and  that  the  father  having  received 
parochial  assistance  during  the  twelve  months  preceding  the  81st  of 
July,  1862,  Matthew  Shaw  was  disqualified  as  a  voter  for  the  borough. 
♦501  ^^  ^^®  other  side,  it  was  argued  that  Matthew  Shaw  *was  not 
^  disqualified  by  the  provisions  of  the  36th  section  of  the  Beform 
Act. 

The  revising  barrister  concurred  in  this  latter  view,  and  he  accord- 
ingly retained  the  name  of  Matthew  Shaw  on  the  list  of  voters^  subject 
to  the  opinion  of  the  Court. 

K  the  Court  should  be  of  opinion,  that,  in  the  circumstances  above 
stated,  Matthew  Shaw  was  disqualified  as  a  voter  for  the  borough  of 
Northallerton,  the  name  of  Matthew  Shaw  was  to  be  expunged  from 
the  list  of  voters.  If  the  Court  should  be  of  opinion  that  he  was  not 
so  disqualified,  his  name  was  to  stand  in  the  list. 

Thomds  Chitty,  for  the  appellant,  submitted  that  the  voter  was  dis- 
qualified ;  for  that,  being  by  law  bound  to  maintain  his  father,  if  of 
ability, — which  must  be  assumed,  the  contrary  not  having  been  proved, 
— the  difference  between  the  sum  which  he  paid  to  the  parish  and  the 
actual  cost  to  the  parish  of  his  fatlier's  maintenance,  was  in  effect  so 
much  parochial  relief  received  by  the  voter  himself. 

Erlb,  C.  J. — I  am  clearly  of  opinion  that  the  decision  of  the  revising 
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barrister  in  this  case  was  right.  I  see  nothing  in  the  86th  section  of 
the  Reform  Act  to  disqualify  the  voter.  He  is  supporting  himself  by 
honest  industry.  His  father,  being  old  and  destitute  and  unable  to 
work,  becomes  for  a  time  an  inmate  of  the  workhouse,  and  the  guard- 
ians of  the  union  call  upon  the  son  to  pay  something  towards  his 
maintenance,  and  they  assess  the  amount  at  Is.  6d.  per  week,  which  is 
duly  paid  by  the  son.  It  is  said,  that,  because  the  support  of  the 
pauper  cost  the  parish  funds  more  than  the  sum  so  paid,  the  excess 
must  be  considered  as  parochial  relief  given  to  the  son,  inasmuch  as 
it  *relieved  him  from  a  burthen  which  was  cast  upon  him  by  r^^i 
the  law.    I  cannot  concur  in  that  view.  '- 

The  rest  of  the  Court  concurring, 

Decision  affirmed,  with  costs.(a) 

(a)  In  Hashiter,  app.,  Dnon,  reap.,  6  C.  B.  30  (E.  C.  L.  R.  toL  60),  2  Lntw.  Reg.  Cas.  112,  it 
was  held  that  a  freeman  who  has  within  the  year  been  exoosed  from  paying  a  poor-rate,  under 
the  5  Q.  3,  o.  170,  a.  11,  npon  proof  before  the  jastioea  of  inability  through  poverty  to  pay 
such  rate,  is  not  di«qualified  from  being  registered,  as  haying  **  received  parochial  relief," 
within  the  2  W.  A,  o.  46,  s.  36.  "  The  words  of  disqualification  in  that  section,"  said  Coltman, 
J.,  *'  are  not  to  be  strained  so  as  to  narrow  the  franchise,  the  extension  of  which  is  to  be 
faToared  rather  than  otherwise.  There  is  a  substantial  difierenoe  between  the  receipt  of  paro- 
ehial  relief  and  the  being  excused,  by  reason  of  inability,  from  bearing  a  parochial  but  then." 
And  Maule,  J.,  said :  "  This  person  did  not  reoeire  parochial  relief  by  simply  being  excused 
from  contributing  to  the  rate,  any  more  than  I  could  be  said  to  receive  relief  from  a  beggar  by 
declining  to  give  kirn  relief." 

END  OF  THE  REGISTRATION  CASES. 


♦MACKELCAN  v.  BENNIE  and  Others.    Nov.  7.        [♦52 

In  construing  a  specification,  it  is  not  competent  to  the  inventor  to  pray  in  aid  the  provi- 
siooal  specification  in  order  to  explain  or  enlarge  the  meaning  of  the  complete  specification. 

Whether  the  application  in  the  construction  of  a  known  machine  of  a  material  never  before 
msed  for  that  poi^ose,— for  instance,  iron  instead  of  timber  in  the  construction  of  floating- 
docks,-~can  properly  be  the  subject  of  a  patent, — quctre. 

This  was  an  action  for  an  alleged  infringement  of  the  plaintiff's 
patent  for  "  Improvements  in  Floating-Docks."  The  pleadings  were 
in  the  common  form. 

The  cause  was  tried  before  Erie,  0.  J.,  at  the  sittings  at  Guildhall 
after  the  last  Term.  The  plain tiflf  put  in  the  letters  patent,  dated  the 
8th  of  September,  1857,  the  provisional  specification,  of  the  same 
date,  and  the  complete  specification,  bearing  date  the  8th  of  March; 
1858. 

The  provisional  specification  was  as  follows : — *'I,  George  Josiah 
Mackelcan,  of,  &c.,  engineer,  do  hereby  declare  the  nature  of  the  said 
invention  for  *  Improvements  in  Floating- Docks,'  to  be  as  follows : — 

*''  1  so  construct  a  floating-dock  or  ship-lift  that  it  may  be  sunk  to 
the  bottom  of  the  water,  or  to  any  depth  necessary  to  receive  a  ship, 
and  may  then  be  caused  to  float  or  rise  until  the  ship  is  lifted  out  of 
the  water. 

"  For  this  purpose,  I  construct  a  pontoon  or  vessel  of  iron  framing, 
sheeted  over  entirely  with  plate-iron,  so  as  to  form  an  air-tight  and 
water-tight  chamber :  this  chamber  is  subdivided  laterally  into  com 
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partments  or  separate  chambers,  air  and  water  tight,  or  it  may  consist 
of  separate  pontoons  united  together  by  a  common  deck  or  platform, 
as  in  the  Liverpool  landing-stages ;  these  chambers  or  pontoons,  or  any 
of  them,  being  filled  or  partially  filled  with  water  or  air  at  pleasure, 
will  cause  the  dock  to  sink  or  float,  with  any  required  degree  of  buoy- 
ancy. These  chambers  or  any  of  them  are  filled  with*  water  by  suit- 
able valves,  and  emptied  by  pumping  out  the  water,  or  by  displacing 
♦581  ^^®  water  through  the  forcible  introduction  of  air.  Upon  the 
■I  *deck  of  this  vessel  I  erect  a  row  of  tubes  or  hollow  columns 
along  each  side,  open  to  the  chambers  beneath,  of  a  greater  height 
than  the  draught  of  the  ship  to  be  docked,  so  that  they  are  never  en- 
tirely submerged :  the  upper  ends  of  these  tubes  or  columns  carry  a 
platmrm  or  path  along  each  side  of  the  dock,  and  of  its  whole  length ; 
these  platforms  are  a  guide  for  getting  a  ship  into  position  when  the 
pontoon  is  submerged,  and  also  sustain  temporary  shores,  until  the 
dock  or  platform  on  which  the  ship  rests  is  above  water :  through 
these  tubes  or  columns  the  chambers  are  filled  with  air  and  emptied 
of  water.  The  platforms  or  paths  above  referred  to  may  be  con- 
structed of  timbers  or  may  be  hollow  chests  or  cylinders  of  iron,  and 
made  to  serve  as  floats  to  the  dock,  or  to  hold  compressed  air,  which 
may  be  admitted  at  pleasure  through  the  columns  to  the  chambers  of 
the  pontoons,  thus  to  empty  them  of  water  by  expulsion:  these  stages 
or  paths  will  also  afford  the  means  of  attaching  awnings,  stretched 
from  the  bulwarks  of  the  ship,  to  protect  the  workmen  from  rain  and 
sun  in  tropical  seas,  or  where  desirable.  In  a  tide-way  the  dock  may 
be  grounded,  and  the  ship  placed  in  position  and  shored ;  and  when 
left  by  the  receding  tide,  the  water  may  be  let  out  of  the  chambers  by 
valves  or  scuttles :  the  dock  will  then,  on  the  return  of  the  tide,  fiuat 
with  its  burthen. 

*'  This  dock  or  lift  may  be  constructed  without  the  upright  tubes  or 
floats ;  in  which  case  some  of  the  chambers  will  remain  permanently 
filled  with  air,  as  a  counterpoise  to  the  specific  gravity  of  the  dock, 
and  the  others  be  emptied  of  water,  ana  filled  with  air  by  flexible 
tubes." 

The  complete  specification  was  as  follows: — 

"  Whereas,  Her  most  excellent  Majesty  Queen  Victoria,  by  Her  let- 
ters patent,  bearing  date,  &c.,  did,  for  herself,  her  heirs  and  successors, 
*541  ^^^^  ^°^  grant  unto  *me,  the  said  George  Josiah  Mackelcan,  Her 
-'  special  license  that  I,  the  said  George  Josiah  Mackelcan,  my 
executors,  administrators,  and  assigns,  or  such  others  as  I  the  said 
George  Josiah  Mackelcan,  my  executors,  administrators,  and  assigns, 
^should  at  any  time  agree  with,  and  no  others,  from  time  to  time  and 
at  all  times  thereafter  during  the  term  therein  expressed,  should  and 
lawfully  might  make,  use,  exercise,  and  vend  within  the  United  King- 
dom of  Great  Britain  and  Ireland,  the  Channel  Islands,  and  Isle  of 
Man,  an  invention  for  *  Improvements  in  Floating-Docks,'  upon  the 
condition  (amongst  others)  that  I  the  said  George  Josiah  Mackelcan, 
my  executors  or  administrators,  by  an  instrument  in  writing  under 
my  or  their  or  one  of  their  hands  and  seals,  should  particularly  de- 
scribe and  ascertain  the  nature  of  the  said  invention,  and  in  what  man- 
ner the  same  was  to  be  performed,  and  cause  the  same  to  be  filed  in 


COMMON  BENCH  REPORTS.    (13  J.  SCOTT.    N.  S.)  64 

the  Great  Seal  patent  office  within  six  months  next  and  immediately 
after  the  date  of  thS  said  letters  patent. 

"  Now  know  ye  that  I,  the  said  George  Josiah  Mackelcan,  do  hereby 
declare  the  nature  of  my  said  invention,  and  in  what  manner  the  same 
is  to  be  performed,  to  be  particularly  described  and  ascertained  in  and 
by  the  following  statement,  that  is  to  say, — 

"  Having  in  a  provisional  specification  described  the  nature  of  my 
"  invention,  I  will  now  proceed  particularly  to  describe  the  same,  refer- 
ring for  that  purpose  to  the  accompanying  diagrams. 

"  The  principle  embodied  in  my  invention  is  that  of  buoyancy ;  not 
the  buoyancy  of  a  basin  or  open  vessel,  which  exists  only  so  long  as 
it  remains  partially  above  water,  and  arises,  under  such  circumstances, 
from  its  capacity  being  greater  than  its  displacement;  but  that  of  an 
air-tight  and  water-tight  chamber,  which  may  be  entirely  submerged 
by  pressure,  and  yet  perfectly  *retain  its  buoyancy,  or  may  be  n^^^ 
caused  to  sink  by  being  filled,  when,  on  being  again  emptied,  it  will  *• 
recover  its  normal  condition,  as  stated  in  my  provisional  specification, — 
*  being  filled  or  partially  filled  with  air  or  water  at  pleasure,  will  sink 
or  float  with  any  required  degree  of  buoyancy,' — the  power  of  flota- 
tion being  wholly  dependent  upon  the  substitution  of  air  for  water  xvithin 
it ;  as,  for  instance,  if  a  given  quantity  of  water  be  removed  from  a 
submerged  chamber  or  pontoon,  it  will  lift  and  sustain  an  equivalent 
superincumbent  weight:  therefore,  many  chambers  or  pontoons 
arranged  together,  as  in  my  invention,  will  exert  a  power  of  lift  in 
proportion  to  their  aggregate  capacity.  1  thus  remove  the  ship  from 
the  water  by  buoyancy,  and  not  the  water  frbm  the  ship,  as  is  usual 
in  graving-docks.  The  following  description  will  refer  to  my  dock, 
so  arranged  that  it  can  readily  be  put  together  or  taken  to  pieces  while 
afloaty  for  repairs  or  otherwise.  Each  pontoon  can  be  detached  from 
its  columns  and  the  uniting  girders,  and  removed,  and  again  secured 
in  its  proper  position,  at  pleasure :  in  like  manner,  all  its  parts  can  be 
separated  and  subdivided,  to  fit  them  for  exportation,  and  may  be 
reunited  to  constitute  the  dock  or  lift  in  any  port  or  harbour  where 
required. 

"  Plate  1.  All  the  diagrams  on  this  plate  refer  to  the  dock  or  lift  as 
adapted  for  use  in  an  open  sea,  harbour,  or  river,  in  which  the  com- 
mon atmospheric  or  any  other  pump  is  used  for  the  purpose  of  dis- 
charging the  water.  I  will  now  refer  to  the  various  parts  as  lettered 
for  that  purpose, — a,  pontoons ;  b,  hollow  columns ;  c,  abutments  to 
the  columns;  (2,  steps  for  shoring  against  as  they  and  the  ship  rise 
simultaneously  ont  of  the  water ;  e,  girders  which  stretch  from  end  to 
end  of  the  dock  and  unite  the  pontoons ;  /,  blocks  on  which  the  keel 
•"of  the  ship  rests ;  g^  planking ;  A,  partitions  across  each  pontoon ; 
t,  shores  ;  j,  *upright  feed-pipes,  one  of  which  descends  through  r^a 
each  of  the  columns,  to  near  the  bottom  of  the  pontoons,  and  '• 
are  united  to  the  main  conducting-pipe  which  passes  over  the  columns 
and  supplies  the  pumps  k.  Figs.  1  and  8,  main  conductors;  /,  m, 
engine  and  pumps ;  n,  paths  or  gangways  along  each  side  of  the  dock  o. 
Figs.  2  and  4,  light  caissons,  air  and  water  tight,  which  I  sometimes 
use  between  the  columns  as  floats  or  air-vessels ;  when  thrown  open, 
as  in  Fig.  4,  there  is  access  to  the  ship  between  the  columns;  p,  valves 
to  admit  water  to  the  pontoons  when  the  dock  is  to  be  more  or  less 
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submerged,  which  are  under  the  control  of  the  workmen  upon  the 
gangways. 

*'  Fig.  1,  Plate  2,  represents  the  dock  with  the  pontoons  sufficiently 
submerged  to  receive  a  ship  over  them  in  a  tideless  sea :  a  siphon  in 
this  case  may  be  employed  to  empty  the  pontoons,  as  shown,  with 
the  same  arrangements  of  upright  feeders  and  horizontal  conductor  to 
the  main  descending  outlet  communicating  with  a  subterranean  recep- 
tacle, from  which  the  water  maybe  pumped  out  at  pleasure  by  a  fixed 
steam-engine  or  other  suitable  power.  Fig.  2,  Plate  2,  represents  the 
lift,  in  an  ordinary  enclosed  basin,  in  a  tidal  sea  or  river,  in  which  a 
siphon  may  also  be  used,  as  shown,  and  the  water  discharged  by  a 
drain  into  the  tide-way  at  low  water,  or  as  the  tide  recedes.  By  the 
use  of  a  siphon,  as  described  in  the  last  case,  there  is  a  great  economy 
both  of  time  and  labour ;  for,  when  once  the  siphon  is  exhausted  of 
air,  it  may  remain  full  of  water,  and  an  enormous  atmospheric  pres- 
sure is  always  available,  and  may  be  brought  into  action  at  pleasure  to 
expel  the  water  from  the  chambers.  By  this  arrangement  ships  may 
be  raised  in  succession  for  years,  without  any  appreciable  expense  in 
labour. 

"  When  many  ships  are  to  be  brought  under  repair  at  the  same 
^^M--|   time,  a  cradle  on  wheels  or  rollers  may  be  *sunk  on  the  lift,  and, 
J   when  raised  to  the  level  of  a  prepared  slip  or  wharf,  each  ship 
may  be  rolled  off  the  lift  on  to  the  slip  or  wharf. 

"  When  this  lift  is  used  to  raise  sunken  ships,  it  may  be  constructed 
as  in  the  last  clause  of  my  provisional  speciJScation,  viz.  *  this  dock  or 
lift  may  be  constructed  without  the  upright  tubes  or  floats,  in  which 
case  some  of  the  chambers  will  remain  permanently  filled  with  air,  as 
a  counterpoise  to  the  specific  gravity  of  the  dock,  and  the  others  be 
emptied  of  water,  and  filled  with  air  by  flexible  tubes. 

"  Having  now  set  forth  the  nature  of  my  invention,  and  in  what 
manner  the  same  is  to  be  performed,  I  wish  it  to  be  distinctly  under- 
stood that  I  do  not  confine  myself  to  the  precise  forms  and  arrange- 
ments of  the  parts  shown  and  described,  as  the  same  may  be  varied 
without  departing  from  the  essential  principle  embodied  in  my  inven- 
tion as  above  described,  and  I  do  not  claim  the  pontoons  or  cellular 
vessels  separately ;  but  what  I  do  claim  is,  the  arrangement  and  com- 
bination of  all  the  parts  of  my  floating-dock  or  buoyant  ship-lift,  as 
represented  and  described,  to  constitute  the  same." 

It  being  conceded  by  the  plaintiff  that  floating-docks  constructed 
of  timber  were  well  known,  and  that  his  invention  consisted  entirely 
in  the  use  of  iron  in  their  construction,  according  to  the  mode  pointed 
out  in  the  specification  and  the  drawings  accompanying  it, — it  was 
objected,  on  the  part  of  the  defendants,  that,  there  being  no  mention 
of  iron  throughout  the  complete  specification,  the  patent  was  void  for_ 
want  of  a  sufficient  description  of  the  alleged  invention.  The  Lord' 
Chief  Justice  being  of  this  opinion,  the  plaintiff  claimed  a  right  to 
refer  to  the  provisional  specification  (which  did  in  terms  show  that 
the  proposed  structure  was  to  be  entirely  of  iron),  for  the  purpose  of 
*681  *^^P^^^^i°g  1^13  meaning  more  fully.  His  lordship,  however, 
^  ruled  that  the  provisional  specification  could  not  be  prayed  in 
aid  for  the  purpose  of  supplying  a  defect  in  the  subsequent  complete 
specification ;  and  thereupon,  under  his  lordship^s  direction,  a  nonsuit 
was  entered 
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The  plaintiff  in  person,  on  a  former  day  in  this  term,  moved  for  a 
new  trial  on  the  ground  of  misdirection.  He  submitted,  that  no 
engineer  reading  the  two  specifications  could  fail  to  perceive  that  iron 
floating-docks  alone  were  intended;  that,  even  assuming  that  the 
complete  specification  was  to  be  read  by  itself,  and  not  to  derive  any 
aid  from  the  provisional  specification,  reading  it  by  the  light  afforded 
by  the  diagrams  it  could  only  be  understood  by  competent  persons  to 
point  to  a  structure  of  iron ;  that  the  statement  in  the  specification 
that  the  structure  '*  may  be  caused  to  sink  by  being  filled  (with 
water),  when,  on  being  again  emptied,  it  will  recover  its  normal  con- 
dition, the  power  of  flotation  being  wholly  dependent  upon  the  substi- 
tution of  air  for  water  within  it,"  would  not  be  true  if  the  structure 
were  of  timber,  inasmuch  as  the  power  of  flotation  would  in  that  case 
be  due  in  part  to  the  buoyancy  of  the  material,  for,  though  filled  with 
water,  it  could  not  sink  without  the  aid  of  ballast ;  that  the  drawings 
referred  to  and  annexed  to  the  specification  speak  an  universal  lan- 
guage, and,  to  the  initiated,  even  more  plainly  than  words ;  and  that 
these  (and  more  especially  the  sections)  when  looked  at  by  the  eye  of 
a  competent  engineer,  would  demonstrate  to  him  beyond  a  doubt  that 
the  structure  was  intended  to  be  of  iron,  for  that  the  geometrical  lines 
employed  could  mean  nothing  else.(a)  *He  referred  to  Morgan  p^^p.^ 
V.  Seaward,  1  Webster's  P.  C.  170,  2  M.  &  W.  544,t  where  •-  ^^ 
Alderson,  B.,  said :  "  The  true  criterion  is  this, — has  the  specification 
substantially  complied  with  that  which  the  public  has  a  right  to 
require?  Has  the  patentee  communicated  to  the  public  the  manner 
of  carrying  his  invention'  into  effect?  If  he  has,  and  if  he  has  given 
to  the  public  all  the  knowledge  he  had  himself,  he  has  done  that 
which  he  ought  to  have  done,  and  which  the  public  has  a  right  to 
require  from  him."  Again,  "  The  pnblic,  on  the  one  hand,  has  a  right 
to  expect  that  the  specification  shall  be  fair,  honest,  open,  and  sufficient ; 
and,  on  the  other  hand,  the  patentee  should  not  be  tripped  up  by  cap- 
tious objections  which  do  not  go  to  the  merits  of  the  specification." 
And,  finally,  he  contended,  that,  read  in  the  manner  thus  pointed  out, 
this  specification  has  fairly  given  to  the  public  substantial  information 
as  to  the  manner  in  which  the  invention  is  to  be  carried  into  effect 

Our,  adv,  vult, 
Williams,  J.,  now  delivered  the  judgment  of  the  Court : — 
The  plaintiff  in  this  case  had  obtained  a  patent  for  "Improvements 
in  floating-docks."  In  the  course  of  the  trial,  it  appeared  that  the 
construction  of  floating-docks  was  not  novel.  The  plaintiff  then 
alleged  that  his  invention  did  not  consist  in  the  construction  of 
floating-docks,  but  in  the  application  of  iron  so  as  to  form  air-tight 
and  water-tight  chambers.  The  Lord  Chief  Justice  was  of  opinion, 
that,  as  inasmuch  as  there  was  no  mention  of  iron  in  the  complete 
specification,  the  plaintiff  had  not  complied  with  the  conditions  of  the 
letters  patent  b^  duly  describing  the  nature  of  his  invention  and  in 
what  manner  it  was'  to  be  carried  into  effect ;  and  accordingly  he 
directed  a  nonsuit  to  *be  entered.  We  are  all  of  opinion  that  p^^Q 
he  was  quite  right  in  so  doing.  The  complete  specification,  *■ 
taken  by  itself,  confessedly  did  not  make  any  such  claim  as  suggested. 
It  has,  however,  been  urged  by  the  plaintiff,  that,  if  it  be  read  with 

(a)  If  thifl  hmd  hwnprowtd,  as  it  anqaestionably  might  baye  been,  the  remit  would  proba- 
bly bare  been  different 


60  MACKELCAN  v.  RENNIE.    M.  T.  1862. 

the  provisional  specification,  it  will  be  found  substantially  to  contain 
that  claim.  But,  even  if  the  specification  can  be  so  read  Twhich  we  dp 
not  admit),  we  are  of  opinion  that  it  discloses  no  such  claim,  and 
therefore  that  the  nonsuit  was  right.  In  his  provisional  specification, 
the  inventor  says,  "I  so  construct  a  floating-dock  or  ship-lift  that  it 
may  be  sunk  to  the  bottom  of  the  water,  or  to  any  depth  necessary  to 
receive  a  ship,  and  may  then  be  caused  to  float  or  rise  until  the  ship 
is  lifted  out  of  the  water."  He  then  goes  on  to  describe  the  mode  of 
constructing  the  parts.  And,  when  he  comes  to  his  complete  specifi-^ 
cation,  the  inventor  thus  professes  particularly  to  describe  the  nature 
of  his  invention : — "  The  principle  embodied  in  my  invention  is  that 
of  buoyancy ;  not  the  buoyancy  of  a  basin  or  open  vessel,  which  exists 
only  so  long  as  it  remains  partially  above  water,  and  arises,  under  such 
circumstances,  from  its  capacity  being  greater  than  its  displacement ; 
but  that  of  an  air-tight  and  water-tight  chamber,  which  may  be  entirely 
submerged  by  pressure,  and  yet  perfectly  retain  its  buoyancy,  or  may 
be  caused  to  sink  by  being  filled,  when,  on  being  again  emptied,  it 
will  recover  its  normal  condition,  as  stated  in  my  provisional  specifi- 
cation,— *  being  filled  or  partially  filled  with  air  or  water,  at  pleasure, 
will  sink  or  float  with  any  required  degree  of  buoyancy,' — the  power 
of  flotation  being  wholly  dependent  upon  the  substitution  of  air  for 
water  within  it;  as,  for  instance,  if  a  given  quantity  of  water  be 
removed  from  a  submerged  chamber  or  pontoon,  it  will  lift  and  sus- 
tain an  equivalent  superincumbent  weight ;  therefore,  many  chambers 
♦BIT  ^^  pontoons  arranged  together,  as  *in  my  invention,  will  exert  a 
J  power  of  lift  in  proportion  to  their  aggregate  capacity.  I  thus 
remove  the  ship  from  the  water  by  buoyancy,  and  not  the  water  from 
the  ship,  as  is  usual  in  graving-docks."  All  this  is  utterly  incon- 
sistent with  the  suggestion  that  the  claim  consists  in  the  use  of  iron 
in  the  construction  of  floating-docks. 

We  think  it  right  to  add,  that  it  must  not  be  inferred  that  the  Court 
entertains  an  opinion  that  the  alleged  invention,  even  if  it  were  appro- 
priately claimed,  could  properly  be  the  subject  of  letters  patent.  It 
IS  unnecessary  on  this  occasion  to  give  any  opinion  upon  that  point ; 
but  we  wish  not  to  be  supposed  to  sanction  such  a  notion. 

Eule  reifused.(a) 

On  a  subsequent  day,  the  plaintiff  prayed  leave  to  appieal  against 
this  decision. 

EbIiB,  C.  J. — I  believe  none  of  us  entertain  any  doubt ;  but,  as  aa 
important  interest  is  at  stake,  we  do  not  object  to  the  opinion  of  a 
Court  of  error  being  taken  on  the  matter.  The  nonsuit  proceeded 
upon  the  plaintiff's  own  explanation  of  his  invention. 

Leave  to  appeal  granted. 

(a)  See  Horton  r.  Mabon,  12  0.  B.  N.  8.  4S7  (B.  0.  L.  R.  toI.  104),  where  it  was  held  that  ^ 
the  application  of  a  known  artiele  to  a  parpose  analogons  to  thoie  to  which  it  had  before  beea 
Applied,  is  not  the  subject  of  apatent,— althongh  the  result  of  its  application  to  the  new  pnzposs 
may  be  the  production  of  a  known  machine  in  a  cheaper  or  better  manner. 

The  discovery  of  ether  in  surgical  patented :  Morton  v.  The  N.  Y.  Eye 

operations  was  merely  the  discovery  Infirmary  (U.  S.  C.  C.  South.  Dist.  N. 

of  a  more  perfect  effect  of  the  action  Y.),  11  Am.  Law  Beg.  (1863)  672. 

of  well-known  agents,  and  oould  not  be  And  the  substitution  of  a  better  mate- 
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rial  for  the  manufaotore  of  a  particular  knobs- — is  not  the  sabject  of  a  patent : 
arlfcie — as  the  substitution  of  claj  for  Hotchkiss  v.  Greenwood,  4  MoLean 
metal  or  wood  in  the  manufacture  of     157 ',  s.  o.,  11  Howard  248. 


-JOHN  CHARLES  BUCKMASTER,  Appellant;  THOMAS  r*-« 
ANDREW  FITZGERALD  REYNOLDS,  Respondent.         L  ^^ 

Nov.  14.  4 

The  2l8t  wetion  of  the  Metropolis  Loeal  Maoagement  Aot,  18  k  19  Vict  o.  130,  enacts,  that, 
^  if  an  J  person  knowingly  personate  and  falsely  aMvme  to  vote  va.  the  name  of  any  parishioner 
entitled  to  Tote  in  any  election  nM^fr  this  Act,  or  forge  or  in  any  way  falsify  any  name  or 
writing  in  any  paper  purporting  to  contain  the  rote  or  votes  of  any  parishioner  voting  in  any 
sach  election,  or  by  any  eontrivancB  attempt  to  obstruet  or  prevent  the  purpo»ee  of  any  $ueh 
eltctioM,  the  person  so  offending  shall,  upon  eonyiotiou,  he  liable,"  Ac. : — Held,  that  an  inten- 
tional  obstruction  of  the  voting  by  actual  violence,  is  an  otTenoe  within  the  Act. 

The  duty  of  the  Court,  upon  a  case  stated  under  the  20  A  21  Vict  c  43,  is  simply  to  answer 
the  question  of  law  put  to  them  by  the  magistrates. 

The  following  case  was  stated  for  the  opinion  of  the  Court  pursu- 
ant to  the  statute  20  &  21  Vict.  c.  4r3. 

This  was  ah  information  preferred  by  John  Charles  Buckmaster,  of 
St.  John's  Hill,  Battersea,  one  of  the  inspectors  of  votes  of  the  parish 
of  St.  Mary,  Battersea,  on  the  occasion  of  the  election  of  eight  vestry- 
men, held  on  the  27th  of  May,  1862,  under  the  16th,  17th,  and  18th 
sections  of  the  Metropolis  Local  Management  Act,  18  &  19  Vict.  c. 
120,  against  Thomas  Andrew  Fitzgerald  Reynolds,  of  Battersea  afore- 
said,— for  that  he  the  said  Thomas  Andrew  Fitzgerald  Reynolds,  on 
the  said  27th  day  of  May,  1862,  did  unlawfully,  hy  a  certain  contrivance, 
to  wit,  by  riotously  forcing  himself  into  the  place  holden  there  for  the 
purpose  of  electing  eight  vestrymen  for  the  said  parish  in  accordance 
with  the  provisions  of  the  said  Act,  preventing  the  free  access  of  the 
rate-payers  to  such  place,  and  endeavouring  forcibly  to  take  possession 
of  the  balloting-box  used  for  the  purpose  of  the  said  election,  attempt 
to  obstruct  such  election. 

The  information  was  laid  under  the  18  &  19  Vict.  c.  120,  s.  21, 
which  enacts,  that,  "  if  any  person  knowingly  personate  and  falsely 
assume  to  vote  in  the  name  of  any  parishioner  entitled  to  vote  in  any 
election  under  this  Act,  or  forge  or  in  any  way  falsify  any  name  or 
writing  in  any  paper  purporting  to  contain  the  vote  or  votes  of  any 
parishioner  voting  in  any  such  election,  or  by  any  contrivance  attempt 
to  obstruct  or  prevent  the  purposes  of  any  such  election^  the  person  r^^n 
so  offending  'shall,  upon  conviction  before  any  two  or  more  jus-  ^ 
tices  of  the  peace  having  jurisdiction  in  the  parish,  be  liable  to  a 
penalty  ^f  not  less  than  10/.  and  not  more  than  60i ;  and,  in  default 
of  payment  thereof,  shall  be  imprisoned  for  a  term  not  exceeding  six 
nor  less  than  three  months." 

Upon  the  bearing  of  the  information,  it  was  proved  before  the 
magistrate  at  the  Wandsworth  Police  Court,  that,  on  the  27th  of  May, 
1862,  a  poll  was  taken  for  the  election  of  eight  vestrymen  for  the 
parish  of  St.  Mary,  Battersea,  under  the  Metropolis  Local  Management 
Act.  The  poll  was  taken  by  ballot  in  a  private  room,  in  the  presence 
of  the  churchwardens  and  four  inspectors,  two  of  whom  were  appointed 
by  the  churchwardens  and  two  by  the  rate-payers,  for  the  purpose  of 
examining  the  votes.    At  the  entrance  of  this  room  constables  were 
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placed  for  the  purpose  of  preventing  more  persons  from  entering  than 
could  conveniently  advance  and  retire  to  and  from  the  table  on  which 
the  balloting-box  was  placed.  Each  person  voting  deposited  a  folded 
paper  in  the  balloting-box,  with  the  names  of  the  canaidates  he  voted 
for  printed  upon  it.  There  were  two  lists  of  candidates,  one  printed 
on  red  paper,  the  other  on  yellow.  Towards  the  close  of  the  poll,  it 
was  well  known  that  the  red  party  was  in  a  hopeless  minority.  About 
a  quarter  before  8  o'clock, — the  time  for  closing  the  poll  being  8 
o'clock, — the  defendant,  who  was  a  man  of  influence  with  the  red 

Krty,  was  heard  threatening  outside  the  place  where  the  poll  was 
ing  taken, — "  Come  on ;  I  know  the  law.  It  is  past  8  o'clock.  It 
is  now  an  open  vestry.  I  want  them  to  give  me  in  charge."  There- 
upon the  defendant,  at  the  head  of  a  large  number  of  people,  forced 
his  way  into  the  room  where  the  poll  was  being  taken,  pushing  aside 
the  constables,  and  throwing  his  legs  over  the  table  on  which  the  bal- 
♦641  l^^^"g"^^^  ^^s  placed.  About  *thirty  other  persons  of  his  party 
J  followed  him  into  the  room.  It  became  necessary  to  remove 
the  balloting-box  to  a  distant  part  of  the  room.  By  reason  of  the  ok- 
fendani's  violence,  the  polling  was  siLspended  for  about  10  minutes^  during 
which  it  was  impossible  for  any  rate-payers  to  tender  their  totes. 

It  was  contended  that  the  defendant's  intention  was,  to  get  posses- 
sion of  the  ballotinff-box,  and  so  to  prevent  the  purposes  of  the  election. 

The  magistrate  thought  the  evidence  did  not  warrant  him  in  con- 
cluding that  the  defendant's  intention  was  such. 

It  was  then  contended  by  the  complainant  that  any  intentional 
obstruction  of  the  voting  by  actual  violence,  was  an  offence  within  the 
21st  section  of  the  Metropolis  Local  Management  Act. 

The  magistrate  thought  that  it  was  not  an  offence  within  the  mean- 
ing of  the  statute,  and  thereupon  dismissed  the  complaint. 

The  question  for  the  opinion  of  the  Court  was,  whether  an  inten- 
tional obstruction  of  the  voting  at  such  an  election,  by  actual  violnnce, 
is  an  offence  within  the  meaning  of  the  21st  section  of  the  Metropolis 
Local  Management  Act. 

Watkin  Williams,  for  the  appellant. — The  respondent  clearly  was 
guilty  of  the  offence  with  which  he  was  charged.  The  evidence  shows 
that  he  deliberately  and  designedly  obstructed  the  business  of  the 
election.  The  magistrate  evidently  was  misled  by  the  word  '*  contriv- 
ance," which  is  used  in  the  21st  section  of  the  18  &  19  Vict.  c.  120, 
and  seems  to  have  thought,  that,  to  bring  a  party  within  that  section, 
there  must  be  some  devising  or  planning  of  an  obstruction.  In  this 
he  was  clearly  wrong.  It  is  quite  manifest  that  any  intentional  ob- 
struction of  the  voting,  by  violence,  is  an  oflfence  within  the  Act. 
*651  *^^y*  f'^r  ^'^®  respondent.(a) — The  decision  of  the  jpiagistrate 
-I  was  right.  The  three  acts  charged  against  the  respondent  in 
the  information  constitute  the  contrivance,  viz.,  the  riotously  forcing 
himself  into  the  room  where  the  polling  was  going  on,  the  preventing 
the  free  access  of  the  rate-payers  thereto,  and  the  endeavouring  forcibly 
to  take  possession  of  the  balloting-box.    The  magistrate  expressly 

(a)  The  material  points  marked  for  argument  on  the  part  of  the  respondent  were  as  follows : — 
**  That  the  polling  was  irregularly  held,  both  in  respect  of  time  and  place,  and  was  not  a  polling 
within  the  meaning  of  the  enactment  set  ont  in  the  ease :  and  that  the  things  fonnd  by  the 
magistrate  to  have  been  done  by  the  respondent  were  not  within  the  enaetment  in  the  Metro- 
polis Local  Management  Act." 
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negatives  this  latter;  and  it  would  appear  from  the  evidence  set  out 
that  the  respondent  hon§i  fide  believed  that  it  was  past  8  o'clock,  and 
consequently  that  the  voting  was  at  an  end,  before  he  entered  the 
room.  The  offences  enumerated  in  the  21st  section  are,  knowingly 
personating  and  falsely  assuming  to  vote  in  the  name  of  another, 
forging  or  in  any  way  falsifying  any  voting-paper,  or  by  any  con- 
trivance attempting  to  obstruct  or  prevent  the  purposes  of  any  elec- 
tion. The  magistrate  was  clearly  warranted  in  finding  that  there  was 
no  evidence  that  the  respondent  had  been  guilty  of  either  of  these 
acts.  X^YLES,  J. — The  charge  before  the  magistrate  was,  that  the 
respondent  riotously  forced  himself  into  the  place  of  polling,  prevented 
the  free  access  of  the  rate-payers,  and  endeavoured  forcibly  to  take 
possession  of  the  balloting-box.  Erle,  C.  J. — The  question  which 
the  magistrate  has  submitted  to  us,  and  which  alone  we  are  to  answer, 
is,  whether  an  intentional  obstruction  of  the  voting  by  actual  violence 
is  an  offence  within  the  meaning  of  the  21st  section.  Do  the  facts  set 
out  show  that  the  respondent  was  *guilty  of  actual  violence  for  r^/,^ 
the  purpose  of  obstructing  the  business  of  the  election  ?]  In  L 
dealing  with  the  question,  the  Court  will  look  at  the  whole  of  the^ 
facts  set  out  in  the  case,  and  at  the  words  of  the  statute.  [Erlb,  C.  J.. 
— ^What  is  the  duty  that  is  cast  upon  us  by  the  statute  under  which 
these  cases  are  brought  before  us  ?  The  statute  recites  that  "  it  is- 
expedient  that  provision  should  be  made  for  obtaining  the  opinion  of 
a  superior  Court  on  questions  of  law  which  arise  in  the  exercise  of 
summary  jurisdiction  by  justices  of  the  peace."  The  2d  section  enacts, 
that,  "after  the  hearing  and  determination  by  a  justice  or  justices  of 
the  peace  of  an  information  or  complaint  which  he  or  they  have  power 
to  determine  in  a  summary  way,  either  party  to  the  proceeding  before 
the  said  justice  or  justices  may,  if  dissatisfied  with  the  said  determina- 
tion as  being  erroneous  in  point  of  law,  apply  in  writing  within  three 
days  after  the  same  to  the  said  justice  or  justices  to  state  and  sign  a 
case  setting  forth  the  facts  and  the  grounds  of  such  determination,  for 
the  opinion  thereon  of  one  of  the  superior  Courts,  to  be  named  by  the 
party'  applying."  The  6th  section  enacts  that  '*  the  Court  to  which  a 
case  is  transmitted  under  this  Act  shall  hear  and  determine  the  ques- 
tion or  questions  of  law  arising  thereon,  and  shall  thereupon  reverse, 
affirm,  or  amend  the  determination  in  respect  of  which  the  case  has 
been  stated,  or  remit  the  matter  to  the  justice  or  justices,  with  the 
opinion  of  the  Court  thereon,  or  may  make  such  other  order  in  rela- 
tion to  the  matter,  and  may  make  such  order  as  to  costs,  as  to  the 
Court  may  seem  fit."  The  whole  purport  of  the  statute  was,  to  enable 
the  Courts  at  Westminster  to  answer  questions  of  law.]  The  Court 
is  to  say  whether  upon  the  whole  matter  presented  to  them  the  deci- 
sion arrived  at  by  tne  magistrate  was  right  or  wrong.  To  constitute 
an  offence,  the  *' contrivance"  must  *be  by  some  act  or  acts  r^g,^ 
ejusdem  generis  with  the  particular  offences  enumerated.  ^ 
[Byles,  J. — ^Your  strong  point  is  that  there  must  be  a  contrivance, 
an  intention  to  obstruct  the  voting.]  Precisely  so.  [Erlb,  C.  J. — 
We  are  all  agreed  that  we  cannot  interfere  with  the  decision  the 
magistrate  has  come  to.  All  we  can  do  is  to  answer  the  question  of 
law  which  he  puts  to  us.]  The  magistrate  having  dismissed  the  com- 
plaint, it  is  not  competent  to  him  to  rehear  it. 
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Williams,  in  reply. — The  respondent  clearly  intended  to  obstruct 
the  voting,  which  was  de  facto  going  on  at  the  time.  The  mns^istrate 
evidently  came  to  the  conclusion  that  he  ought  to  convict,  if  the  acts 
charged  against  the  respondent  constituted  an  offence  within  the  Act. 
[Byles,  J. — What  judgment  do  you  ask  us  to  give  ?]  That  an  inten- 
tional obstruction  of  the  voting  by  actual  violence  is  an  oflfence  withia 
the  21st  section  of  the  Metropolis  Local  Management  Act. 

Erle,  C.  J. — In  this  case  the  question  put  to  us  by  the  magistrate 
is,  whether  an  intentional  obstruction  of  the  voting  at  an  election  of 
vestrymen,  by  actual  violence,  is  an  offence  within  the  meaning  of  the 
21st  section  of  the  Metropolis  Local  Management  Act.  The  enact- 
ment upon  which  we  are  thus  called  upon  to  put  a  construction,  is, 
that,  '*  if  any  person  knowingly  personate  and  falsely  assume  to  vote 
in  the  name  of  any  parishioner  entitled  to  vote  in  any  election  under 
this  Act,  or  forge  or  in  any  way  falsify  any  name  or  writing  in  any 
paper  purporting  to  contain  the  vote  or  votes  of  any  parishioner 
voting  in  any  such  election,  or  by  any  contrivance  attempt  to  obstruct 
or  prevent  the  purposes  of  any  such  election,  the  person  so  offending 
shall;  upon  conviction,"  &c.,  be  liable  to  a  certain  penalty.  The 
♦681  ^^spondent  is  charged  with  a  ^violation  of  that  enactment,  and 
^  it  appears  from  the  evidence  which  is  set  out  in  the  case  before 
us,  that  he  forced  himself  into  a  room  in  which  an  election  of  vestry- 
men was  going  on,  and  by  his  violence  caused  the  polling  to  be  sus- 
pended for  about  ten  minutes,  during  which  time  it  was  impossible 
for  any  rate-payers  to  tender  their  votes.  Upon  these  facts,  the 
magistrate  puts  to  us  the  general  question  I  have  before  mentioned. 
My  answer  to  it  is  in  the  affirmative,  in  the  wide  and  general  words 
which  are  put  before  me.  It  seems  to  me,  that,  if  a  man,  with  inten- 
tion to  obstruct  the  voting,  uses  violence,  he  is  as  much  guilty  of  an 
ofiFence  within  the  Act  as  if  he  pers'onated  a  voter  or  forged  a  voting- 
paper.  That  is  the  best  opinion  I  can  form  upon  the  materials  before 
me.  I  therefore  send  back  the  case  to  the  magistrate  with  that 
answer;  but  accompanying  it  by  a  statement  that  upon  the  facts  set 
forth  I  am  unable  to  see  that  he  has  come  to  a  wrong  conclusion.  A 
man  cannot  be  said  to  be  guilty  of  a  delict  unless  to  some  extent  his 
mind  goes  with  the  act.  Here,  it  seems  that  the  respondent  acted  in 
the  belief  that  he  had  a  right  to  enter  the  room,  and  that  he  had  no 
intention  to  do  a  wrongful  act.  That  being  so, — ^though  the  facts  are 
very  scantily  stated, — I  see  no  reason  for  altering  the  conclusion  the 
magistrate  has  arrived  at. 

Williams,  J. — I  am  of  the  same  opinion. 

Byles,  J. — I  entirely  agree  with  my  Lord  that  there  is  no  ground 
for  saying  that  the  magistrate  came  to  a  wrong  conclusion.  Believing 
it  to  be  past  8  o'clock,  and  therefore  that  the  vestry  was  an  open  one, 
the  respondent  forced  himself  into  the  room  where  the  voting  was 
going  on,  and  thereby  prevented  and  obstructed  the  polling.  I  quite 
*6Q1  ^8^^®  ^^**  there  may  be  a  ^contrivance  to  do  such  an  act  by 
-I  violence.  But,  if  he  did  it  under  a  misapprehension  of  his  right, 
the  respondent  would  not  be  intending  by  violence  to  obstruct  or  pre- 
vent the  purposes  of  the  election. 

Keating,  J. — I  am  of  the  same  opinion.  I  see  no  reason  for  saying 
that  the  magistrate  came  to  a  wrong  conclusion  upon  the  facts.    If 
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the  question  he  intended  to  put  to  us  was  whether  "  contrivance,"  in 
the  statute,  is  to  be  confined  to  cases  in  which  there  is  an  absence  of 
▼iolence,  I  must  say  I  see  nothing  in  the  enactment  so  to  confine  it. 
TThere  may  be  a  contrivance  part  of  which  consists  in  a  resort  to  vio- 
lence. But  a  mere  act  of  obstruction,  in  the  belief  that  the  polling 
was  over,  would  not  amount  to  the  offence  charged. 

Decision  affirmed. 


EICaECABDS  and  Another  r.  DAYIES,  Clerk.    Nov.  14. 

TwUtor  deriMd  property  to  trustees  and  their  heirs,  to  the  use  of  his  daughter  A.  J.  for  lifb, 
and,  after  her  deceafle,  in  trust  for  such  one  or  more  of  her  c\ildrtHj  or  his,  her,  or  their  issue,  in 
«iieh  manner  and  form,  &o.,  as  A.  J.  should  by  will  appoint ;  and,  in  defiiult  of  apoiutment, 
**  in  trust  f»r  all  and  erery  of  her  ekildrttif  and  the  heirs  of  their  body  or  bodies  lawfully 
begotten,  in  equal  shares  and  proportions."  The  testator  then  proceeded, — ''And  in  case 
«f  the  death  of  tny  said  daughter  A.  J.  without  leaving  any  child  her  surviving,  aod  in  the 
event  of  soeb  ekHd  or  children  her  eurviving  and  dying  without  leaving  any  issue  of  his  or  her 
body,  then  in  trust  for  my  own  right  heirs  for  ever." 

A.  J.  had  a  son  who  died  in  her  lifotime,  having  previously  joined  with  her  in  the  execution 
«f  a  disentailing  deed : — 

Held,  that  the  son  of  A.  J.  took  a  vested  estate  tail  under  the  wiU,  and  consequently  that  the 
vltimate  limitation  to  the  right  heirs  of  the  testator  was  barred. 

1.  This  is  an  action  of  ejectment  brought  by  the  plaintiffs,  Llewellyn 
Davies  Richards  and  Elizabeth  Mary  Owen,  against  Walter  Davies, 
Joseph  Gronow,  and  David  Seaborne,  as  tenants  in  possession  of  the 
following  hereditaments,  situate  in  the  parish  of  Newport,  in  the 
county  of  Pembroke,  that  Is  to  say,  the  *flaid  Walter  Davies  is  r-^n^ 
in  the  possession  of  a  dwelling-house  and  garden  situate  in  High  ^ 
Street  (being  a  part  of  the  said  hereditaments),  the  said  Joseph  Gronow 
is  in  the  possession  of  a  dwelling-house  and  garden  situate  in  Goat 
Street  (being  other  part  of  the  said  hereditaments),  and  the  said  David 
Seaborne  is  in  the  possession  of  a  stable  in  High  Street  aforesaid,  and 
of  a  meadow  called  Dol  Jacob,  a  field  called  Park-dan-y-dre,  and  a 
field  called  Ship  Field  (being  the  remaining  part  of  the  said  heredita- 
ments) ;  and  the  defendant  Thomas  Davies  has  by  leave  of  the  Court 
been  allowed  to  appear  and  defend,  and  has  appeared  accordingly  to 
defend  as  the  landlord  of  the  said  hereditaments :  and  by  a  Judge's 
order,  dated  the  16th  of  April,  1862,  it  was  ordered  that  the  facts  be 
tamed  into  a  special  case  for  the  opinion  of  the  Court,  without  any 
pleadings. 

2.  John  Davies,  late  of  Newport,  in  the  county  of  Pembroke,  mer- 
chant, deceased,  was  at  the  time  of  making  his  will  hereinafter  men- 
tioned, and  so  continued  to  be  until  the  time  of  his  death,  seised  of  or  i 
for  an  absolute  estate  of  inheritance  in  fee  simple  of  the  hereditaments  J 
hereinbefore  particularly  described,  and  duly  made  and  published  his 
last  will  and  testament  in  writing,  dated  the  7th  of  September,  1834 
(which  was  duly  executed  and  attested  as  by  law  then  required  for  the 
purpose  of  disposing  of  real  estates  by  devise),  and  thereby  devised 
the  before-mentionea  hereditaments  in  the  following  terms : — 

"I  give  and  devise  all  that  messuage  or  dwelling-house  now  in  the 
tenure  or  occupation  of  John  Morgan,  shoemaker,  and  the  stable 
opposite  the  said  house,  and  all  that  garden  behind  or  between  my 
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different  houses,  and  not  hereinbefore  devised,  also  all  that  meadow 
called  Dol  Jacob,  also  Park-dany-dre  or  part  of  Major's  land,  and  the 
♦711  ^^^^  ^^  ^^^*  Street  *otherwise  called  Ship  Field,  all  which  said 
J  hereditaments  and  premises  are  situate  in  Newport  aforesaid, 
unto  Llewellyn  Thomas  and  David  Davies  and  their  heirs.  To  the  use 
and  behoof  of  my  daughter  Ann  James  for  and  during  the  term  of 
her  natural  life ;  and,  from  and  immediately  after  her  decease,  it  is 
my  will,  and  I  do  hereby  direct  and  declare,  that  my  trustee  or  trus- 
tees shall  stand  and  be  possessed  of  and  interested  in  the  said  heredita- 
ments and  premises  in  trust  for  such  one  or  more  of  her  children,  or 
his,  her,  or  their  issue,  in  such  manner  and  form,  and  in  such  parts, 
shares, .and  proportions,  and  for  such  estate  or  estates  as  mj  said 
daughter  Ann  James,  by  her  last  will  and  testament  in  writmg,  or 
any  codicil  thereto,  to  be  by  her  duly  executed  in  the  presence  of  and 
attested  by  three  or  more  credible  witnesses,  shall  direct  or  appoint ; 
and,  in  default  of  such  direction  or  appointment,  and  as  to  so  much 
and  such  parts  of  the  said  hereditaments  and  premises  to  which  no 
such  direction  or  appointment  shall  extend.  In  trust  for  all  and  every 
of  her  children  and  the  heirs  of  their  body  or  bodies  lawfully  begotten 
in  equal  shares  and  proportions ;  and  in  case  of  the  death  of  my  said 
daughter  Ann  James  without  leaving  any  child  her  surviving,  and  in 
the  event  of  such  child  or  children  her  surviving  and  dying  without 
leaving  any  issue  of  his  or  her  body,  then  in  trust  for  my  own  right 
heirs  for  ever." 

8.  The  testator  John  Davies  died  on  the  12th  of  February,  1835, 
without  having  revoked  or  altered  the  devise  made  by  him  of  the 
before-mentioned  hereditaments. 

4.  The  said  Ann  James  survived  the  testator,  and  had  issue  two 
children  and  no  more,  that  is  to  say,  a  daughter  who  died  on  the  15th 
of  March,  1828,  an  infant,  under  the  age  of  one  year,  and  a  son, 
^r^cv]   Thomas  *Davies  James,  who  attained  the  age  of  twenty-one 

^^  years  on  the  29th  of  December,  1850. 

5.  The  said  Ann  James  did  not  exercise  the  power  of  appointment 
given  to  her  by  the  said  will. 

6.  By  an  inaenture  made  the  2d  of  August,  1852,  between  the  said 
Ann  James,  then  a  widow,  of  the  first  part,  the  said  Thomas  Davies 
James  of  the  second  part,  and  Richard  David  Jenkins  of  the  third 
part,  and  which  indenture  was  signed,  sealed,  and  delivered  by  the 
said  Ann  James  and  Thomas  Davies  James,  and  was  enrolled  in  Her 
Majesty's  High  Court  of  Chancery  within  the  time  prescribed  by  and 
in  accordance  with  the  provisions  of  the  statute  for  abolishing  fines 
and  recoveries, — after  reciting  that  the  said  Ann  James  was  then 
tenant  for  life  in  possession  of  the  before-mentioned  hereditaments, 
with  remainder  to  her  said  son  Thomas  Davies  James  in  tail,  and  that 
the  said  Ann  James  and  Thomas  Davies  James  were  desirous  of  bar- 
ring the  estate  tail  vested  in  the  said  Thomas  Davies  James,  subject 
to  the  possibility  of  the  same  being  destroyed  by  the  birth  of  farther 
issue  to  the  said  Ann  James,  and  that  the  inheritance  in  fee  simple  in 
possession  of  the  before-mentioned  messuages,  tenements,  heredita- 
ments, and  premises  should  be  limited  to  the  uses  and  in  the  manner 
thereinafter  expressed, — It  is  witnessed,  that,  in  order  to  defeat  and 
destroy  all  estates  tail  of  the  said  Thomas  Davies  James  of,  in,  and  to 
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the  said  hereditaments  and  premises,  and  all  estates,  rights,  titles, 
interests,  and  powers  to  take  effect  after  the  determination  or  in  de- 
feasance of  such  estates  tail,  and  in  order  to  assure  and  limit  the 
inheritance  in  fee  simple  in  possession  of  and  in  the  said  heredita- 
ments and  premises  to  the  uses  and  in  manner  thereinafter  expressed, 
and  for  a  nominal  consideration,  she  the  said  Ann  James,  and  the  said 
Thomas  Davies  James  (with  the  consent  of  *the  said  Ann  p^,^« 
James),  did  and  each  of  them  did  grant,  release,  and  confirm  ^ 
unto  the  said  Richard  David  Jenkins,  his  heirs  and  assigns,  all  that  j 
and  those  messuages  or  dwelling-houses,  lands,  and  hereditaments 
therein  particularly  described  (being  the  hereditaments  so  devised  by 
the  will  of  the  said  testator  John  Davies  as  aforesaid),  to  hold  the 
same  unto  the  said  Richard  David  Jenkins  and  his  heirs  for  ever,  freed 
and  discharged  from  the  estates  tail,  and  all  estates,  rights,  titles,  inter- 
ests, and  powers  to  take  effect  after  the  determination  or  in  defeasance 
of  the  said  estates  tail ;  nevertheless,  to  the  use  of  the  said  Ann  James 
and  her  assigns  for  the  term  of  her  natural  life ;  and,  from  and  imme- 
diately after  the  determination  of  that  estate  by  forfeiture  or  otherwise, 
to  the  use  of  the  said  Richard  David  Jenkins  and  his  heirs  during  the 
life  of  the  said  Ann  James,  in  trust  to  preserve  the  contingent  use  and 
estate  thereinafter  limited  from  being  defeated  or  destroyed,  but  never- 
theless to  permit  the  said  Ann  James  and  her  assigns  during  her  life 
to  receive  and  take  the  rents,  issues,  and  profits  thereof  to  and  for  her 
and  their  own  use  and  benefit  during  her  life ;  and,  from  and  imme- 
diately after  the  decease  of  the  said  Ann  Jam^,  then  in  trust  to  and 
for  the  only  proper  use  of  the  said  Thomas  Davies  James,  his  heirs 
and  assigns,  for  ever. 

7.  The  said  Thomas  Davies  James  died  a  bachelor  on  the  30th  of 
May,  1856,  and  in  the  lifetime  of  his  mother  the  said  Ann  James, 
having  previously  made  his  will  in  writing,  dated  the  1st  of  April, 
1856  (which  was  duly  executed  and  attested  as  by  law  required  for 
the  purpose  of  disposing  of  real  estates  by  devise):  and  he  thereby 
gave  and  devised  all  and  singular  his  real  and  personal  estate  of  what 
nature  or  kind  soever  and  wheresoever  situate,  and  of  which  he  might 


have  power  to  dispose  by  will,  unto  his  said  mother  Ann  James,  to 
*and  for  her  own  sole  and  separate  use  and  benefit  during  her  .^^^ 
life;  and,  after  her  decease,  he  devised  and  bequeathed  the  same   •■ 


unto  his  uncle,  the  defendant  Thomas  Davies,  his  heirs,  executors, 
administrators,  and  assigns. 

8.  The  defendant  Thomas  Davies,  claiming  to  be  entitled  to  the 
said  devised  hereditaments  for  an  estate  in  fee  simple  upon  the  death 
of  the  said  Ann  James,  entered  into  and  has  since  continued  in  the 
possession  or  receipt  of  the  rents  and  profits  of  the  said  devised  here- 
ditaments. 

8.  The  plaintiffs  are  the  right  heirs  or  co-heirs  at  law  of  the  testator ; 
and  they  represent  the  person  who  was  the  right  heir  or  heir  at  law 
of  the  testator  at  his  death ;  and  they  are  the  persons  who  are  under 
the  before-mentioned  devise  to  the  right  heirs  of  the  testator,  in  case 
the  previous  limitations  in  the  will  have  failed  to  take  effect,  or  have 
been  determined,  as  to  the  entirety,  or  some  share  thereo^a)  entitled 

(a)  It  wu  at  fint  sapposed  that  tJie  daaghter  of  Ann  James  had  died  after  the  date  of  th« 
will 
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to  the  eDtirety  of  the  said  Iiereditainents,  or  such  share,  as  co-pac 
ceners^  in  equal  moieties. 

10.  The  plaintiffs  have  acJcordingly  brought  this  action  of  ejectment 

11.  The  plaintiffs  contend, — first,  that  they  are,  under  the  ultimate' 
trusts  in  the  said  will,  absolutely  entitled  to  the  entirety  of  the  same- 
hereditaments ;  but,  if  not  entitled  to  the  entirety, — secondly,  that 
they  are  at  least  entitled  to  an  equal  moiety  (a)  or  half  part  of  the 
same  hereditaments. 

12.  It  is  admitted  by  the  defendant  that  there  has  been  an  actual 
ouster  of  the  plaintiffs  in  respect  to  their  estate,  interest,  or  share  in 
the  said  hereditaments. 

*751  ^^'  ^^  ^^^  *^^  Court  should  be  of  opinion  that  the  *plaintifis 
^  are  entitled  to  recover  the  possession  of  the  said  hereditaments, 
or  any  part  thereof,  then  judgment  is  accordingly  to  be  entered  for 
the  plaintiffs  for  so  much  of  the  said  hereditaments  as  the  plaintiffs 
shall  be  entitled  to  recover,  with  costs  of  suit,  including  the  coste  of 
and  incidental  to  the  special  case ;  otherwise  judgment  is  to  be  entered 
for  the  defendant,  with  costs  of  defence,  including  the  costs  of  andF 
incidental  to  the  special  case. 

Tripp  (with  whom  was  J.  W.  Smi(h),  for  the  plaintifls. — The  will 
in  question  must  be  read  with  due  allowance  for  the  evident  want  of 
skill  and  appreciation  of  the  force  of  technical  expressions  in  the  per- 
son by  whom  it  was  drawn.  It  contains  a  gift  in  tail  to  the  son, 
subject  to  the  contingency  of  his  surviving  his  mother ;  and,  be  having 
died  in  the  lifetime  of  his  mother,  the  disentailing  deed  could  have  no 
operation,  and  consequently  the  ultimate  limitation  to  the  right  heirs 
of  the  testator  took  effect.  No  doubt,  in  construing  a  will,  eftect  must 
be  given  to  "  heirs  of  the  body"  and  "  issue''  as  words  of  limitation, 
unless  there  are  countervailing  words  in  other  parts  of  the  instrument 
to  show  that  the  meaning  of  the  testator  was  otherwise.  Here,  the 
intention  of  the  testator  is  abundantly  expressed  by  the  last  clause  of 
the  will, — **  and,  in  case  of  the  death  of  my  said  daughter  Ann  James 
without  leaving  any  child  Jier  s^trviving,  and  in  the  event  of  such  child 
or  children  her  surviving  and  dying  without  leaving  any  issue  of  his 
or  her  body,  then  in  trust  for  my  own  right  heirs  for  ever."  [Btlbs,  J. 
—You  rea(J  the  second  limitation,  to  "all  and  every  of  her  children 
her  surviving  f]  Yes.  [KEATING,  J. — So  that,  if  the  son  Thomas^ 
dying  in  the  lifetime  of  his  mother,  had  left  a  son,  your  construction 
♦761  ^^^^^  deprive  him  of  the  estate?]  That  is  cured  by  the  ^ower 
-■  of  appointment  given  to  the  daughter:  and  so  effect  is  given  to 
the  whole  instrument.  [Williams,  J. — Is  not  the  true  construction  of 
the  will  this,  that,  if  the  daughter  happened  to  pre-decease  the  children, 
''she  was  to  have  a  power  of  appointment  ?]  That  assumes  that  the  son 
took  a  vested  estate  tail.  There  is  no  case  precisely  in  point.  But^ 
in  all  the  cases,  from  Taltarara^s  Case,  12  E.  4,  fo.  14  b^  pi.  1ft,  down* 
wards,  the  Courts  have  struggled  against  the  power  to  defeat  remainderst 
over.  In  Driver  d.  Edgar  v,  Edgar,  1  Cowp.  8T9,  the  testator  devised 
to  his  daughter  an  express  estate  tail,  but  afterwards  said  that  such 
devise  should  be  void  as  to  inheritance  of  heirs  if  she  died  without 
issue,  and  then  that  the  estate  should  descend  to  bis  heir  male:  and  it 
was  held  that  a  common  recovery  suffered  by  the  tenant  in  tail  in  her 

(a)  It  was  at  first  supposed  that  th«  dangbter  of  Ann  James  had  died  after  the  date  of  tht 
wUL 
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lifetime  was  good,  though  she  afterwards  died  without  issue.  Lord 
Mansfield  said :  '*  The  validity  of  the  recovery  suffered  by  Mary  de- 
pends xxpqn  whether  she  was  tenant  in  tail  of  that  estate,  or  tenant  for 
life  only:  and  it  is  necessary  for  the  plaintiff  to  support,  that,  at  the 
death  of  the  testator,  she  was  (during  her  own  life)  tenant  for  life  only. 
Now,  the  estate  is  given  to  her  and  the  ktirs  of  her  body,  which  is  an 
estate  tail.  Nevertheless,  the  intention  of  the  testator  may  restrain 
that  estate  of  inheritance,  and  confine  it  to  an  estate  for  life  only.  It 
is  insisted  that  it  was  the  intention  of  the  testator  that  the  estate  of 
inheritance  should  be  restrained.  But,  has  the  testator  said  it  should 
be  so  during  her  life?  No:  he  has  only  restrained  it  upon  future 
contingencies.  The  first  is,  the  event  of  her  own  death ;  but,  till  that 
contingency  happens,  the  inheritance  is  in  her.  The  second  is,  upon 
her  leaving  no  children.  If  she  was  only  tenant  for  life  under  this 
devise,  there  is  an  end  of  the  title  upon  the  second  limitation ;  because, 
in  that  case,  it  is  a  limitation  *upon  a  contingent  remainder,  ^^~ 
which  is  void.  Further,  supposing  her  tenant  for  life  only,  by  ^ 
suffering  this  common  recovery  she  has  committed  a  forfeiture.  Who 
is  to  enter?  The  next  heir  male.  Suppose  she  had  lived  and  had  a 
son  afterwards,  the  next  heir  male  must  take  place,  contrary  to  the 
clear  intention  of  the  testator  in  that  case.  It  is  manifest  that  the 
intention  of  the  testator  was  to  prevent  a  common  recovery  being  suf- 
fered. But,  where  a  testator  intends  that  which  by  law  he  cannot  do, 
the  law  will  not  allow  his  intention  to  take  effect.  If,  therefore,  she 
was  tenant  in  tail  to  the  hour  of  her  death,  nothing  is  so  clear  as  that 
all  conditions  limited  upon  such  estate  tail  are  avoided  by  the  com- 
mon recovery  which  has  been  suffered.  And  we  are  of  opinion  that 
Mary  had  an  estate  tail."  In  Denne  d.  Radclyffe  v.  Bagshaw,  6  T.  R. 
612,  the  testator  devised  to  Margaret  (an  only  child)  for  life,  remainder 
to  the  first  son  of  her  body  "  if  living  at  the  time  of  her  death,"  and 
the  heirs  male  of  such  son,  and,  for  default  of  such  issue,  to  the  second 
son  of  her  body  '^if  living  at  the  time  of  her  death,"  and  the  heirs 
male  of  such  second  son,  &c. ;  and,  for  default  of  such  issue  male, 
remainder  to  A.  Margaret  had  one  son,  who  died  in  her  lifetime 
leaving  a  son:  and  it  was  held  that  Margaret  only  took  an  estate  for 
life,  and  that  neither  her  son  or  grandson  took  any  estate,  but  that  the 
remainder  to  A.  took  effect.  [Williams,  J. — It  seems  never  to  have  oc- 
curred to  the  testator  that  a  child  of  the  tenant  for  life  might  die  in  the 
lifetime  of  the  tenant  for  life,  leaving  issue.  In  Youn^  v.  Turner,  1  Best 
&,  Smith  560  (E.  C.  L.  B.  vol.  101),  the  testator  devised  dwelling-houses 
to  trustees  for  the  life  of  his  niece  Mary  Shelton,  upon  trust  to  permit  her 
to  take  the  rents  and  profits  of  the  same  during  her  life ;  ana,  from  and 
immediately  after  the  aecease  of  his  niece,  unto  her  issue,  to  be  equally 
divided  amongst  them  at  their  respective  *ages  of  twenty-one  r^i^o 
yesLTs  or  days  of  marriage,  and  to  the  heirs  and  assigns  of  such  '- 
issue  respectively ;  and,  if  any  of  such  issue  should  be  under  the  age  of 
twenty-one  years  at  the  decease  of  his  niece,  he  directed  an  equal  share 
of  the  rents  and  profits  to  be  appropriated  towards  the  education  and 
maintenance  of  such  issue  as  should  not  have  attained  the  age  of 
twenty-one  at  the  decease  of  his  niece ;  and,  if  his  niece  should  die 
leaving  only  one  child,  then  unto  such  only  child,  and  his  or  her  heirs, 
as  soon  as  he  or  she  should  attain  the  age  of  twenty -one:  but,  in  case 
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his  niece  should  die  without  leaving  any  issue  of  her  body  at  the  time 
of  her  decease,  or  in  case  all  such  issue  should  die  under  the  age  of 
twenty-one  years  and  unmarried,  then  to  his  brother's  children.  Mary 
Shelton  married  and  had  one  daughter,  who  attained  the  age  of  twenty- 
one  years,  but  died  (unmarried)  in  the  lifetime  of  her  mother.  The 
Court  held,  that,  if  an  estate  in  fee  in  remainder  vested  in  the  daughter 
of  Mary  Shelton  upon  her  attaining  the  age  of  twenty-one  years,  such 
estate  was  divested  upon  her  death  in  the  lifetime  of  Mary  Shelton.] 
The  words  there  were  not  so  strong  as  those  here ;  and  the  decision 
proceeded  mainly  upon  the  authority  of  Bythesea  v.  Bythesea,  23 
Law  J.,  Ch.  1004.  There,  the  testatrix  bequeathed  the  residue  of  her 
personal  estate  upon  trust  for  her  grandson  for  life,  and,  after  his 
decease,  "in  case  he  should  leave  any  child  or  children,"  then  in  trust 
for  all  and  every  such  child  and  children  equally,  to  be  paid  at  the 
age  of  twenty-one  years,  and  the  share  of  each  such  child  to  be  a 
vested  interest  in  him  or  her;  and,  from  and  after  the  decease  of  her 
grandson,  "  in  case  he  should  not  leave  any  such  child  or  children," 
then  over.  The  grandson  had  one  child  only,  who  attained  twenty- 
one,  and  died  in  his  father's  lifetime,  leaving  a  widow  him  surviving. 
*7Q1  ^^  ^  ^^^^  ^y  ^^^®  widow,  *claiming  to  be  entitled  as  the  child's 
J  representative,  it  was  held  by  the  Lord  Chancellor  (Lord  Cran- 
worth)  and  Lord  Justice  Turner,  affirming  the  decision  of  Wood,  V.  C. 
(17  Jurist  645),  that  the  gifts  over  took  effect.  "Primft  facie,"  said 
Lord  Cranworth,  "leaving  children,  means  leaving  children  at  the 
period  of  death ;  and,  if  this  construction  is  adopted,  the  second  con- 
tingency has  happened  upon  which  the  property  was  given  over.  For 
the  plaintiff,  however,  it  was  contended  that  the  first  contingency  has 
in  fact  happened;  for  that,  in  this  case,  'leaving'  must  be  construed 
as  '  having  children ;'  for  that  the  testatrix  could  not  be  held  to  intend 
that  the  gift  to  the  children  should  depend  on  the  accident  of  some  or 
one  of  them  surviving  their  father.  The  answer  to  this  is,  that  the 
words  of  the  will  are  clear  and  unambiguous.  It  may  be  impossible 
to  explain  why  the  testatrix  should  have  made  such  a  disposition; 
but,  nevertheless,  she  was  at  liberty  to  do  so.  But  then  reliance  was 
placed  upon  the  direction  that  the  share  of  each  child  should  be  con- 
sidered a  vested  interest.  The  answer  to  that  is,  that  that  direction 
may  apply  only  to  the  contingency  happening  of  H.  F.  Bythesea  (the 
grandson)  leading  a  child  surviving."  [Erlb,  C.  J. — The  Court  there 
give  no  effect  to  the  word  vested.]     None  whatever. 

Melllsh,  Q.  C.  (with  whom  were  Sir  T,  Phillips  and  Lovell),  contra. — 
Upon  the  whole  scheme  of  the  will,  it  is  plain,  that,  as  long  as  any 
issue  of  his  daughter  Ann  James  remains,  the  testator  did  not  intenii 
the  estate  to  go  over  to  his  heir  at  law.  The  power  of  appointment 
shows  this.  It  is  plain  that  **  child"  is  to  be  construed  as  nomea 
collectivum,  embracing  grandchildren  and  issue:  otherwise,  if  the 
daughter  died  leaving  grandchildren,  but  no  child,  the  estate  would 

*801  *^^  ^^^^  ^  ^^^  ^^^^  ^^  ^^^'  ^^^  devise  over  evidently  contem- 
-•  plates  an  indefinite  failure  of  issue.  It  is  immaterial  to  consider 
whether  this  is  an  executory  devise  or  a  remainder.  [Williams,  J. — 
Whether  the  words  *'in  case  of  the  death  of  my  said  daughter  Ana 
James  without  leaving  any  child  her  surviving,"  mean  if  she  die 
without  leaving  children,  or  without  leaving  any  issue  her  surviving. 
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the  event  has  happened.  My  difficulty  is  this, — looking  at  that  pro- 
vision of  the  will,  and  at  the  former  devise,  which  is,  in  default  of 
appointment,  "  in  trust  for  all  and  every  of  her  children  and  the  heirs 
of  their  body  or  bodies  lawfully  begotten,"  to  reconcile  the  two,  must 
we  not  construe  that  as  '*  her  surviving  ?"]  The  words  of  the  devise 
are  the  natural  words  to  give  to  a  vested  interest.  If  a  vested 
remainder,  Ann  James  leaving  only  a  grandchild,  such  grandchild 
clearly  would  take  the  vested  interest  of  its  parent.  [Byles,  J. — It 
is  very  difficult  to  say  that  throughout  this  will  the  w^ords  child  or 
children  are  to  be  construed  as  issue.]  In  2  Jarman  on  Wills,  3d 
edit.  422,  it  is  said :  "  It  remains  to  be  observed,  that,  where  a  devise 
to  a  person  and  his  issue  (or,  to  him  and  the  heirs  of  his  body)  is 
followed  by  a  limitation  over  in  case  of  his  dying  without  leaving 
issue  limng  at  his  death,  the  only  effect  of  these  special  words  is,  to 
make  the  remainder  contingent  on  the  prescribed  event."  It  is  obvious 
that  the  testator  never  could  have  intended  that  the  estate  should  go 
over  to  his  heir  at  law,  to  the  exclusion  of  the  issue  of  a  child  of  his 
daughter  dying  in  her  lifetime.  [Byles,  J. — Your  argument  would 
be  good  if  "  children"  is  to  be  construed  as  "  descendants."]  In  Doe 
d.  Cannon  v.  Eucastle,  8  C.  B.  876  (E.  C.  L.  R.  vol.  65),  the  testator 
devised  as  follows, — "  I  give  and  devise  to  my  son  Stephen  a  small 
field  at,  &c.,  to  hold  to  my  said  son  Stephen  for  and  during  the  term 
of  his  natural  life;  and,  from  and  after  his  death,  *then  I  give  p#g^ 
and  devise  the  same  to  the  issue  of  his  body  lawfully  begotten,  *- 
if  more  than  one,  equally  amongst  them;  and,  in  case  he  shall  not 
leave  any  issue  of  his  body  lawfully  begotten  at  the  time  of  his  death, 
then  I  give  and  devise  the  same  to  my  heir  or  heirs  at  law :"  and  it 
was  held  that  Stephen,  the  son,  took  an  estate  tail.  So,  in  Marshall 
V,  Grime,  29  Law  J.,  Ch.  692.  where  a  testator  devised  real  and  personal 
estate  to  his  son  J.  R.  M.,  his  heirs,  executors,  and  administrators,  his 
will  being  that  his  sou  should  not  have  power  to  sell  the  estates  and 
lands,  but  that  they  should  go  to  his  son's  lawful  issue  absolutely ; 
and,  if  he  should  not  have  any  issue  him  surviving,  then  over :  it  was 
held  that  the  son  took  an  estate  tail.  There  is  no  absurdity  in  holding 
this  to  be  a  vested  interest. 

Trijyp  was  heard  in  reply. 

Erle,  C.  J. — I  am  of  opinion  that  our  judgment  in  this  case  ought 
to  be  for  the  defendant.  The  case  turns  upon  the  construction  of  the 
will  of  John  Davies,  by  which  the  lands  in  question  were  devised  to 
trustees  in  fee,  in  trust  for  the  testator's  daughter  Ann  James  for  life, 
remainder  for  such  one  or  more  of  her  children,  or  his,  her,  or  their 
issue,  in  such  manner  and  form,  and  in  such  parts,  shares,  and  pro- 
portions, and  for  such  estate  or  estates  as  Ann  James  by  will  or  codicil 
should  direct  or  appoint;  and,  in  default  of  any  such  direction  or 
appointment,  "in  trust  for  all  and  every  of  her  children  and  the  heirs 
of  their  body  or  bodies  lawfully  begotten,  in  equal  shares  and  pro- 
portions." If  the  will  had  stopped  there,  there  could  have  been  no 
doubt  that  the  sou  of  Ann  James  would  have  taken  a  vested  estate 
tail  in  the  property.  But  the  difficulty  has  arisen  from  the  provision 
which  follows,  *viz.  "and,  in  case  of  the  death  of  my  said  r^r.^ 
daughter  Ann  James  without  leaving  any  child  her  surviving,  ^ 
and  in  the  event  of  any  such  child  or  children  her  surviving  and 
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dying  without  leaving  any  issue  of  his  or  her  body,  then  in  trust  for 
my  own  right  heirs  for  ever,"  The  question  is,  whether  the  chiM  of 
Ann  James  took  a  vested  estate  tail  as  soon  as  he  came  in  esse,  liable 
to  be  defeated  by  the  exercise  of  the  power  of  appointment,  or  whetlier 
the  provision  at  the  end  made  the  limitation  a  conditional  limitation 
contingent  on  Ann  James  leaving  issue  her  surviving.  I  am  of  opi- 
nion that  he  took  a  vested  estate  tail.  It  seems  to  me  that  we  give, 
effect  to  the  plain  words  of  the  will  by  holding  that  an  estate  tail 
vested  as  soon  as  there  was  a  child  in  esse  capable  of  taking :  and  that 
the  construction  contended  for  by  Mr.  Tripp  is  based  upon  an  altera- 
tion of  the  testator's  language.  It  is  the  duty  of  the  Court,  in  con- 
struing a  will,  to  hold  an  estate  to  be  vested  rather  than  contingent, 
if  the  language  used  is  capable  of  that  construction :  and,  as  I  read 
this  will,  it  seems  to  me  that  its  words  are  capable  of  being  so  con- 
strued. Looking  at  the  power  of  appointment,  and  at  the  persons  iu 
whose  favour  it  is  to  be  exercised,  I  think  it  is  impossible  to  suppose 
that  the  testator  could  have  intended  that  if  Ann  James  had  childrea 
who  died  in  her  lifetime  leaving  issue,  the  grandchildren  should  be 
disinherited.  It  is  plain  to  my  mind  that  the  testator  intended  to 
provide  for  the  line  of  his  daughter  Ann  James  and  her  issue,  and 
1>hat,  in  the  event  of  the  line  of  her  descendants  failing,  the  estate 
should  go  over  to  his  own  right  heirs.  This  perhaps  is  not  giving  a 
sensible  construction  to  the  clause  at  the  end  of  the  will.  But  it 
must  be  borne  in  mind  that  the  instrument  is  evidently  drawn  by  an 
unskilled  person,  having  no  very  precise  idea  of  the  effect  of  technical 
*831  ^^P^^sions.  The  general  *8cheme  of  the  will,  as  it  seems  to  me, 
■'  is,  that  the  daughter  was  to  take  an  estate  for  life,  with  remainder 
to  her  issue  in  tail ;  and,  in  the  event  of  her  leaving  no  issue,  then  the 
estate  was  to  go  to  the  right  heirs  of  the  testator.  Although  this 
construction  enables  a  child  of  the  first  taker  to  defeat  the  limitation, 
over,  it  is  an  invariable  rule  in  the  construction  of  wills  that  the 
testator  is  not  to  be  supposed  to  have  in  his  contemplation  the  possi- 
bility of  his  intentions  being  frustrated  by  the  exercise  by  a  tenant 
in  tail  'of  his  disentailing  power.  If  that  power  had  not  been  exer- 
cised in  this  case,  the  whole  intention  of  the  testator  would  have  been 
carried  into  effect  by  the  construction  which  I  put  upon  the  whole 
will,-^the  line  of  the  daughter  having  failed,  the  limitation  over  to 
the  testator's  right  heirs  would  have  taken  eftect. 

Williams,  J. — I  concur  with  my  Lord,  but  I  am  bound  to  say  not 
without  considerable  doubt  and  hesitation.  The  will  is  unquestiona- 
bly the  work  of  one  who,  with  a  certain  degree  of  knowledge  of  the 
technical  language  of  wills,  has  sq  employed  that  language  as  to  fail 
'  accuVately  to  convey  his  meaning.  But  what  induces  me  to  concur  in 
the  judgment  of  my  Lord,  is,  that,  if  we  were  to  give  the  will  the 
interpretation  which  Mr.  JHpp  seeks  to  put  upon  it,  the  consequence 
would  be,  that,  if  Thomas  Davies  James,  the  son  of  the  testator's 
daughter  Ann  James,  had  died  in  her  lifetime  leaving  issue,  that  issue 
would  have  been  altogether  excluded.  This  seems  to  me  to  be  so 
harsh  a  construction  of  the  will  that  it  is  extremely  improbable  that 
the  testator  could  have  so  intended.  His  intention  so  to  exclude  the 
issue  of  his  daughter's  child  is  also  to  some  extent  negatived  by  the 
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circumstance  tbat  the  terms  of  the  power  which  is  given  to  *the  r^^^ 
daughter  enables  her  to  appoint  to  the  issue  of  her  children  as  '- 
well  as  to  the  child  himself.  It  remains  to  consider  what  is  the  legiti- 
mate consequence  of  rejecting  as  improbable  a  construction  which  would 
lead  to  so  harsh  a  result.  The  consequence,  I  take  it,  is,  not  that  we 
are  to  assume  to  ourselves  to  reform  the  will,  but  that  we  should  if 
possible  give  it  such  a  construction  as  will  more  reasonably  carry  into 
effect  the  testator's  intention.  It  is  not  because  it  is  obvious  that  the* 
consequences  which  would  ensue  from  the  child  of  his  daughter  dying 
in  her  lifetime,  leaving  issue,  that  we  can  give  to  the  will  a  construc- 
tion which  its  language  does  not  fairly  admit  oC  The  difficulty  I  feel, 
is,  to  see  how,  applying  this  ordinary  and  well-established  rule  of  con- 
struction, we  can  avoid  coming  to  a  conclusion  adverse  to  the  plaintiff 
and  in  favour  of  the  defendant.  Now,  I  do  not  think  there  is  any  dif- 
ficulty in  the  case,  upon  the  assumption  that  Thomas  Davies  James, 
the  son  of  the  first  taker,  was  included  in  the  gift  to  "  all  and  every 
of  her  (the  daughter*^  children  and  the  heirs  of  their  body  or  bodies 
lawfully  begotten."  If  that  were  so,  it  seems  to  me  to  be  plain  that 
there  are  words  which  would  give  him  an  estate  tail  immediately  ex- 

Sectant  on  his  mother's  life  estate, — which,  together  with  all  remain- 
ers  depending  upon  it,  might  of  course  be  barred  by  a  disentailing^ 
deed.  It  is  clear,  according  to  the  rule  to  which  I  alluded  in  the 
course  of  the  argument,  that,  where  a  limitation,  whether  in  a  deed  or 
a  will,  is  capable  of  taking  effect  as  a  remainder,  it  shall  not  be  con- 
strued  to  be  an  executory  devise.  If,  then,  Thomas  Davies  James 
took  at  all,  he  took  an  estate  tail.  Then  comes  the  question,  did  he 
take  under  the  description  before  mentioned?  In  all  these  cases 
where  an  estate  is  given  to  one  as  tenant  for  life  and  afterwards  to  his 
children  as  a  class,  the  question  always  may  arise,  ♦whether  the  r#g^ 
class  referred  to  includes  children  alive  at  the  death  of  the  tes-  '- 
tator,  or  is  it  confined  to  the  children  living  at  the  death  of  the  first 
taker.  If  it  means  children  living  at  the  death  of  the  testator,  then 
under  this  will  it  is  clear  that  Thomas  Davies  James  would  take  an 
estate  tail,  and  might  bar  it  as  he  has  done.  If,  on  the  other  hand, 
children  living  at  the  death  of  the  first  taker  only  were  intended, 
Thomas  Davies  James  being  then  dead,  he  would  not  be  included  in 
the  class  referred  to,  and  would  not  take  at  all.  That,  therefore,  is 
the  question  and  the  only  question  upon  the  construction  of  this  will, 
— ^was  Thomas  Davies  James,  the  son  of  Ann  James,  included  in  the 
class  to  whom  the  estate  is  given ?  Now,  the  first  mention  of  "child- 
ren" in  the  will  is  this, — after  giving  a  life  estate  to  his  daughter,  the 
testator  goes  on  "  and,  from  and  immediately  after  her  decease,  it  is 
^my  will,  and  I  do  hereby  direct  and  declare,  that  my  trustee  or  trus- 
tees shall  stand  and  be  possessed  of  and  interested  in  the  said  heredita- 
ments and  premises,  in  trust  for  such  one  or  more  of  her  children,  or 
his,  her,  or  their  issue,  in  such  manner,  &c.,  as  my  said  daughter  bv 
her  last  will  and  testament  in  writing,  or  any  codicil  thereto,  shall 
direct  or  appoint."  It  is  clear  that  "  children"  there  means  children 
who  shall  be  living  at  the  time  of  the  death  of  Ann  James ;  the  power 
beine  to  appoint  by  will  or  codicil  only.  Then  comes  the  clause  upon 
which  the  question  turns, — "  And,  in  case  of  the  death  of  my  said 
daughter  Ann  James  without  leaving  any  child  her  surviving,  and  in 
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the  event  of  such  child  or  children  her  surviving  and  dying  without 
leaving  any  issue  of  his  or  her  body,  then  in  trust  for  mv  own  right 
heirs  for  ever."  If  "child  or  children"  there  means  the  same  as 
"  children"  in  the  former  clause,  it  is  manifestly  confined  to  children 
*861   living  at  the  death  of  the  first  taker;  and  *upon  that  hypothesis 

J  Thomas  Davies  James  is  excluded.  That  is  the  argument  urged 
on  the  part  of  the  plaintiflf:  and  it  is  that  which  raises  some  doubt  in 
my  mind.  Upon  the  whole,  however,  considering  the  harsh  and  im- 
probable consequences  which  would  result  from  the  plaintiff's  con- 
struction, I  feel  justified  in  vielding  to  the  opinion  of  the  rest  of  the 
Court,  which  gives  the  word.  *'  children"  the  larger  and  more  general 
meaning,  and  therefore  I  concur  with  them  in  thinking  that  the  de- 
fendant is  entitled  to  our  judgment. 

Byles,  J. — I  am  of  opinion  that  the  person  claiming  under  the  dis- 
entailing deed  in  this  case,  viz.,  the  defendant,  is  entitled  to  our  judg- 
ment. I  agree  in  the  observation  made  by  Mr.  Tripp  at  the  outset, 
that  this  will  is  manifestly  drawn  by  a  person  not  very  competent  for 
the  work,  and  therefore  that  the  language  of  it  is  to  be  understood 
with  reference  to  the  degree  of  skill  which  he  possessed  in  the  art  of 
drawing  wills  to  convey  lands.  I  do  not  say  that,  in  construing  a 
will  extrinsic  evidence  is  to  be  admitted  as  to  the  more  or  less  degree  • 
of  skill  and  knowledge  possessed  by  the  person  who  framed  or  settled 
the  instrument :  but  I  apprehend  it  is  perfectly  legitimate  to  look  at 
the  will  and  to  gather  from  the  intrinsic  evidence  upon  the  face  of  it 
what  degree  of  skill  the  framer  of  that  will  had  in  expressing  in  legal 
and  technical  language  that  which  he  intended  to  convey.  I  well 
remember  that  that  consideration  was  strongly  insisted  upon  in 
the  House  of  Lords  in  the  great  case  of  Tellusson  v.  Rendlesham, 
7  House  of  Lords  Cases  429.  Again,  in  Jeffries  v.  Alexander,  8 
House  of  Lords  Cases  594,  much  stress  was  laid,  both  by  the 
House  and  by  the  Judges  who  delivered  their  opinions  upon 
the  questions  submitted  to  them,  upon  the  circumstance  of  the 
j^^^^  *instrument  having  been  drawn  by  a  person  who  was  evidently 

-'  well  conversant  with  the  rules  which  regulate  the  construction 
of  wills.  In  truth,  a  will  of  real  property  is  of  all  things  the  most 
difficult  instrument  to  draw.  Now,  it  seems  to  me  to  be  quite  plain 
here  that  the  children  of  the  tenant  for  life  are  made  tenants  in  tail, 
with  cross-remainders  between  them.  If  the  will  be  read  without  the 
restraining  words  at  the  end,  no  room  is  left  for  doubt.  The  question 
is  whether  the  testator  thereby  meant  to  describe  the  contingencies 
which  would  give  rise  to  the  limitation  over  to  his  own  right  heirs  in 
fee  taking  effect,  or  whether  he  intended  to  defeat  the  prior  limita- 
tions and  prevent  them  from  taking  effect  as  they  would  have  done 
but  for  those  words.  It  seems  to  me  that  he  merely  intended  to 
describe  those  contingencies,  and  that  he  has  failed  to  do  this  with  * 
accuracy.  The  difficulty  arises  from  the  use  of  the  word  '•  child"  in 
this  part  of  the  will, — "  And  in  case  of  the  death  of  my  said  daughter 
Ann  James  without  leaving  any  child  her  surviving,  and  in  the  event 
of  such  child  or  children  her  surviving  and  dying  without  leaving  any 
issue  of  his  or  her  body,  then  in  trust  for  my  own  right  heirs  for 
ever."  The  party  who  drew  the  will  has  here  inaccurately  used  the 
words  "child  or  children"  instead  of  "issue"  or  '* descendants."    There 


COMMON  BENCH  REPORTS.     (13  J.  SCOTT.    N.  S.)         87 

was  a  case  in  tbis  court  which  did  not  occur  to  me  during  the  argument, 
of  Doe  d.  Blesard  r.  Simpson,  8  Scott  N.  R.  774,  3  M.  &  G.  929  (E.  C.  L. 
B.  vol.  42).  The  words  of  the  devise  there  were, — "  I  give,  devise, 
and  bequeath  to  my  son  Dr.  J.  S.,  his  heirs  and  assigns  for  ever,  &c. : 
but,  if  it  shall  happen  my  said  son  shall  die  without  leaving  any  child 
or  children,  in  that  case  I  give,  devise,  and  bequeath  all  the  before- 
mentioned  estates,  &c.,  unto  my  five  (natural)  children  (naming  them), 
their  heirs  and  assigns  for  ever,  to  be  equally  divided  *amongst  r^^^^ 
them  share  and  share  alike :  and,  if  any  of  my  said  five  children  ^ 
should  die  before  they  come  of  age,  without  issuer  such  share  of  him, 
her,  or  them  so  dying  shall  go  equally  amongst  the  survivors :  my 
will  also  is,  and  I  hereby  order  and  direct,  that,  if  my  present  wife  E. 
should  leave  no  issue  to  inherit  the  freehold  estate  at  H.,  that  all  the 
said  estate  (at  H.)  shall  be  subject  to  the  same  mode  of  distribution 
amongst  my  aforesaid  five  children  as  all  the  other  property  above 
mentioned  given  and  bequeathed  to  my  said  son  Dr.  J.  S.  in  case  he 
die  without  issue ;"  and  the  Court  construed  the  words  '*  child  or 
children"  in  the  sense  of  '*  issue"  generally.  I  think  we  do  no  real 
violence  to  the  language  of  the  will  by  holding  that  the  testator  in 
the  last  clause  inaccurately  describes  the  two  events  in  which  the 

{)rior  limitations  in  his  will  would  fail  to  take  effect.  I  feel  the  full 
orce  of  what  has  fallen  from  my  Brother  Williams ;  and  I  always 
entertain  the  most  profound  respect  for  any  doubt  which  he  expresses, 
especially  upon  questions  of  this  kind :  but,  at  the  same  time,  1  can- 
not help  entertaining  a  strong  opinion  that  the  doubt  in  this  case  is 
unfounded,  and  that,  upon  the  reasonable  and  fair  construction  of  this 
will,  our  judgment  must  be  for  the  defendant. 

Keating,  J. — Although  I  have  been  much  struck  by  the  doubts 
suggested  by  my  Brother  Williams,  yet,  upon  the  whole,  I  come  to 
the  conclusion  arrived  at  by  the  rest  of  the  Court,  viz.,  that  Thomas 
Davies  James,  the  son  of  Ann  James,  the  testator's  daughter,  took  a 
vested  estate  tail  under  the  will.  In  construing  a  will,  we  are  bound, 
if  possible,  to  give  effect  to  every  part  of  it.  Now,  there  seems  to  me 
to  be  one  prevailing  intention  on  the  part  of  the  testator  throughout 
this  will^  and  that  is,  that  his  right  heirs  *shall  not  take  until  r^gg 
all  the  issue  of  his  daughter  Ann  James  shall  be  exhausted.  ^ 
That  intention  is  plainly  expressed  in  the  second  branch  of  the  will. 
The  question  is,  whether  there  is  anything  in  the  ultimate  limitation, 
"  in  case  of  the  death  of  my  said  daughter  Ann  James  without  leaving 
any  child  her  surviving,  and  in  the  event  of  such  child  or  children 
her  surviving  and  dying  without  leaving  any  issue  of  his  or  her 
body,"  which  can  prevent  that  intention  from  having  effect  It  seems 
to  me,  that,  without  at  all  straining  the  language  of  the  will,  the 
children  of  Ann  James  were  to  take  vested  estates  tail,  with  cross- 
remainders  between  them,  with  all  the  legal  incidents  of  such  estates, 
one  of  which  is,  the  power  of  barring  the  ultimate  limitations  over  by 
the  execution  of  a  disentailing  deed.  The  defendant,  therefore,  is 
entitled  to  judgment  Judgment  for  the  defendant.(a) 

(a)  This  jadgm«iit  wm  afflniMd  by  the  Ezoheqaer  ChAmber,  on  appeal,  at  th«  lUUngs  in 
Xnor  aflOT  Hilaiy  Tenn  1803. 
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By  a  charter-party  the  owner  agreed  to  let  and  the  charterer  to  hire  the  ship  for  a  certain 
period,  the  ship,  heing  in  good  and  working  order,  and  her  master,  officers,  and  crew  being  duly 
shipped,  to  be  placed  at  the  disposal  of  the  charterer  in  the  port  of  London  on  a  given  day,  aod 
the  hire  to  commence  from  and  after  the  time  that  she  shoald  have  been  placed  at  the  disposal 
of  the  charterer  with  a  clean  and  clear  hold  and  ready  to  load.  It  was  farther  stipulated,  that 
the  owner  was  to  appoint,  yictual,  and  pay  the  master,  officers,  and  crew,  and  to  proride  and 
pay  for  the  necessary  equipment  for  the  working  of  the  ship,  and  to  pay  all  other  charges 
whatsoever,  save  and  except  for  coals,  pilotages,  port-charges,  and  labour,  which  were  to  be^ 
paid  by  the  charterers ;  and  that  the  eargotn  were  to  be  taken  on  board  and  dieeharyed  bjf  the 
eharterere,  the  crew  of  the  veetel  rendering  euetnmary  attfVance  eo  far  ae  they  might  be  under 
the  ordere  of  the  matter;  and  the  chartfrera  were  to  have  liberty  to  employ  eteredoree  and 
labourera  to  aeeint  in  the  loading,  etowage,  and  diaeharge  thereof;  but  ench  atevedoree  etnd 
laboHrera  being  under  the  control  and  direction  of  the  niaater,  tht  charterera  were  not  in  any 
eaae  to  be  reaponaible  to  the  amnera  for  damage  or  improper  atowage  :  and,  further,  that  "  the 
master  and  owner  of  the  said  ship  should  devote  the  same  attention  to  the  cargo,  should  use  the 
same  endeavours  to  promote  despatch,  and  should  in  every  respect  be  and  remain  responsible 
to  all  whom  it  might  concern,  as  if  the  said  ship  was  loading  and  discharging  her  cargoes  and 
performing  her  voyages  for  account  of  the  said  owner,  and  independently  of  that  charter- 
party  :"— 

Held,  that  there  was  nothing  In  this  charter-party  to  exonerate  the  owner  from  responsibility 
for  negligent  and  improper  stowage  by  the  stevedores  employed  by  the  charterer  under  the 
above  stipulation. 

This  was  an  action  brought  by  the  plaintiff,  the  charterer  of  the 
ship  Imperial,  against  the  defendant,  the  owner,  for  alleged  negligence 
and  improper  conduct  in  the  stowage  of  the  cargo,  whereby  certain 
oats  became  heated  and  spoiled.  The  declaration  was  in  the  ordinary 
form,  setting  out  the  charter-party,  and  alleging  a  breach  as  above. 

The  defendant  pleaded, — first,  non  assumpsit, — secondly,  a  traverse 
of  the  breach  alleged, — thirdly,  that  the  damage  complained  of  was 
occasioned  by  perils  of  the  sea,  which  were  excepted  by  the  charter- 
party.     Issue  thereon. 

The  cause  was  tried  before  Erie,  C.  J.,  at  the  sittings  at  Guildhall 
after  last  Term.  The  charter-party,  which  was  dated  the  6th  of  March, 
1861,  was  put  in,  and  was  as  follows: — 

"  It  is  this  day  mutually  agreed  between  Messrs.  Ford  &  Jackson 
on  the  part  of  the  master  or  owners  of  the  screw  steamship  or  vessel 
called  the  Imperial,  of  the  measurement  of  488  tons  or  thereabouts, 
eighty  horse  power,  now  under  time  charter,  whereof  Robert  War- 
burton  is  at  present  master,  and  Messrs.  W.  F.  Sack  &  Son,  of  London, 
*911  charterers  of  the  said  ship  or  ♦vessel,  that  the  said  ship,  being 
^  tight,  staunch,  strong,  and  in  every  way  fitted  for  the  intended 
voyage  or  voyages,  being  at  present  classed  A.  1,  in  Lloyd^s  register, 
her  boilers  and  machinery  being  in  a  good  and  efficient  state  and  in 
perfect  working  order,  and  her  master,  officers,  and  crew  being  duly 
shipped,  shall  be  placed  at  the  disposal  of  the  charterers  in  the  port  of  ^ 
London,  not  before  the  15th  of  March  nor  after  the  81st  day  of  ' 
March ;  and  that  during  the  currency  and  continuance  of  the  hiring 
under  this  charter-party  the  said  ship  shall  in  every  respect  be  so 
maintained  by  the  owners :  The  master  and  owners  hereby  guaranty 
that  the  said  ship  shall,  if  required  by  the  charterers  or  their  agents, 
take  on  board  on  any  voyage  at  least  630  tons  dead  weight  of  cargo 
and  coals,  including  bunkers :  The  owners  agree  to  let  and  the  char- 
terers agree  to  hire  the  said  ship  for  a  term  of  not  less  than  one  hun- 
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died  and  eighty  running  dajs,  and  not  exceeding  three  hundred  and 
sixty -five  running  days,  or  any  intermediate  time,  at  the  option  of  the 
charterers :  The  hire  of  the  ship  is  to  commence  from  and  after  the 
time  that  she  shall  have  been  placed  at  the  disposal  of  the  charterers 
in  London  with  a  clean  and  a  clear  hold  and  ready  to  load,  and  in 
every  respect  prepared  as  hereinbefore  agreed,  and  notice  thereof  shall 
have  been  given  in  writing  to  the  charterers ;  and  the  said  hire  shall 
cease  and  determine  on  the  day  the  ship  shall  be  replaced  with  a  clear 
hold  at  the  disposal  of  the  owners,  either  in  London,  Liverpool,  or  a, 
coal- shipping  port  in  the  United  Kingdom,  at  charterers'  option,  of 
which  at  least  fourteen  days'  notice  is  to  be  given  in  writing  by  the 
charterers  to  the  master  or  owners ;  but  the  said  hire  is  not  to  become 
due  or  to  be  paid  for  all  or  any  such  day  as  the  ship,  boilers,  or  ma- 
chinery may  be  under  repair,  if  for  more  than  t>%pnty-four  running 
hours,  so  as  in  anywise  to  *obstruct  or  impede  her  loading  or 


discharge  or  prevent  her  proceeding  on  her  voyages,  nor  if. 
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whilst  proceeding  from  port  to  port,  the  ship,  boilers,  or  machinery 
become  in  any  manner  disabled,  if  for  more  than  twenty-four  running 
hours,  and  in  this  latter  case  all  extra  port  charges,  extra  pilotages, 
and  extra  labour  shall  be  borne  by  the  owners ;  and  the  payment  for 
hire  is  to  recommence  the  day  after  the  ship  and  her  boilers  and  ma- 
chinery are  again  in  a  good  and  efficient  state  and  in  thorough  working 
order :  Should  the  ship  be  lost,  the  hire  is  to  cease  and  determine  on 
the  day  of  her  departure  from  her  last  port  of  loading  or  discharge : 
The  log-book  of  the  ship  is  to  be  exhibited  to  the  charterers  when 
required  by  them :  and  should  it  occur  that  the  steamer  be  prose- 
cuting a  voyage  at  the  time  of  the  expiration  of  the  period  for  which 
the  vessel  is  hired,  it  is  agreed  that  the  said  voyage  shall  be  continued 
upon  the  terms  and  conditions  of  this  charter:  The  owners  are  to 
appoint,  victual,  and  pay  the  master,  ofiicers,  and  crew  of  the  steamer, 
are  to  provide  and  pay  for  the  necessary  equipment  for  the  proper 
working  of  the  said  steamer,  and  are  also  to  pay  all  and  every  other 
charges  and  expenses  whatsoever,  save  and  except  for  coals,  pilotages, 
port-charges,  and  labour,  which  are  to  be  paid  by  the  charterers :  The 
entire  capacity  of  the  ship  is  to  be  placed  at  the  disposal  of  the  char- 
terers for  the  shipment  of  all  such  lawful  goods  and  merchandise,  live 
stock,  and  fuel  as  they  or  their  agents  may  tender  alongside  for  ship- 
ment, sufiBcient  room  being  reserved  to  the  owners  for  the  ship's  neces- 
sary tackle,  apparel,  provisions,  and  furniture,  and  at  least  thirty  tons 
of  full  or  deck  cargo  shall  be  carried  on  deck  at  shipper's  risk,  if 
required  by  the  charterers,  provided  the  vessel  has  not  more  on  board 
than  six  hundred  and  thirty  tons  dead-weight  cargo  and  coals  before 
mentioned,  including  the  thirty  tons  on  *deck,  and  if  not  preju-  ^^^g 
dicial  to  insurance :  The  steamer  is  to  be  employed  between  safe  *- 
ports  in  Europe,  or  places  washed  by  Mediterranean  or  Adriatic 
waters :  It  is  clearly  understood,  that,  in  the  event  of  the  steamer 
becoming  in  any  manner  disabled,  and  putting  into  any  other  port  or 
ports  than  those  to  which  she  is  bound,  the  charterers  are  not  in  any 
case  to  be  liable  for  the  extra  port  charges,  extra  pilotages,  or  extra 
labour:  The  ship,  being  so  loaded,  shall  therewith  immediately  pro- 
ceed to  such  safe  ports  or  places  (including  any  docks,  wharves,  or 
quays  thereat)  as  the  charterers  or  their  agents  may  direct ;  and,  should 


93  SACK  V.  FORD.    M.  T.  1862. 

the  charterers  send  the  steamer  from  the  Baltic,  White  or  Black  Sea 
or  British  North  America,  between  the  1st  of  October  and  the  1st  of 
April,  or  from  the  West  Indies  between  the  1st  of  August  and  the 
12th  of  January,  or  to  the  Azores,  or  to  sail  to  the  Baltic,  before  the 
20th  of  March  or  after  the  10th  of  September,  they  shall  pay  to  the 
master  or  owners  of  the  steamer  any  extra  insurance  that  may  be 
paid  for  or  in  consequence  thereof  by  the  owners :  Act  of  God,  Queen's 
'  enemies,  restraints  of  princes  and  rulers,  fire,  and  all  and  every  other 
dangers  and  accidents  of  the  seas,  rivers,  and  navigation,  of  whatever 
ijature  and  kind  soever  during  the  said  letting  and  hiring  always  mu- 
tually excepted :  Bills  of  lading  are  to  be  signed  at  any  rate  of  freight, 
made  payable  in  any  manner  the  charterers  or  their  agents  may  choose, 
without  prejudice  to  the  stipulations  of  this  charter-party ;  and  the 
master  is  to  att^d  daily  at  the  office  of  the  charterers  or  of  their 
agents  or  representatives,  for  the  purpose  of  signing  such  bills  of 
lading :  The  cargoes  are  to  be  taken  on  board  and  discharged  by  the 
charterers,  the  crew  of  the  vessel  rendering  customary  assistance  so 
far  as  they  may  be  under  the  orders  of  the  master ;  and  the  charterers 
♦94-1  ^^^  ^^  ^^^^  liberty  to  ^employ  stevedores  and  labourers  to  assist  in  the 
^  loading f  stowage,  and  discharge  thereof,  hit  svxih  stevedores  and  lahovr- 
ers,  being  under  the  control  and  direction  of  the  master,  the  charterers  are  not 
in  any  case  to  be  responsible  to  the  owners  for  damage  or  improper  stowage. 
The  vessel  is  to  be  addressed  at  all  ports  and  places  of  loading  and 
discharge  to  the  charterers'  agents,  whom  the  masters  and  owners 
hereby  accept  as  the  agents  of  the  vessel ;  and  the  steamer  is  to  com- 
ply with  the  Admiralty  regulations,  should  she  be  required  to  take  gov- 
ernment  stores ;  but  any  expenses  involved  in  such  regulations  to  be 
borne  by  the  charterers:  The  brokerage  is  5  per  cent,  upon  the  hire 
as  received,  and  is  due  from  the  owners  of  the  steamer  to  the  brokers, 
Harnett,  Honey  &  Co. ;  and  a  commission  of  2 J  per  cent  on  the 
amount  of  hire  is  to  be  paid  by  the  master  or  owners  (in  lieu  of  ad- 
dress commission)  to  the  charterers,  and  is  to  be  deducted  from  the 
hire,  on  payment  thereof:  The  master  and  the  owners  of  the  said  ship 
shall  devote  the  same  attention  to  the  cargo,  shall  use  the  same  endea- 
vours to  promote  despatch,  and  shall  in  every  respect  be  and  remain 
responsible  to  all  whom  it  may  concern,  as  if  the  said  ship  was  loading 
and  discharging  her  cargoes  and  performing  her  voyages  for  account 
of  the  said  owners,  and  independently  of  this  charter-party :  In  con- 
sideration whereof,  the  charterers  shall  pay  or  cause  to  be  paid  for 
the  use  and  hire  of  the  said  ship  in  respect  of  the  said  term,  the  sum 
of  18?.  105.  sterling  for  each  and  every  day  that  the  vessel  shall  be 
employed  by  them  as  aforesaid :  Payment  thereof  is  to  become  due 
and  be  payable  in  British  cash  every  fifteen  running  days  during  the 
continuance  of  this  charter:  Failing  the  payment  of  hire  stipulated, 
the  owners  to  be  at  liberty  to  withdraw  the  vessel  from  the  service 
of  the  charterers,  and  claim  damages,  with  any  hire  that  may  be  due. 
♦ftp^l  *'  Signed,  subject  to  the  present  charterers  delivering  her  up 
^^J  in  London  before  the  81st  of  March." 
The  charterers  took  possession  of  the  Imperial  under  this  charter- 
party,  and  she  performed  several  voyages.  In  May,  1861,  she  started 
from  London  for  Stettin ;  and  on  the  4th  of  June  she  began  taking  in 
her  homeward  cargo^  which  consisted  principally  of  spelter  and  oats 
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the  property  of  different  persons.  The  agent  of  the  plaintiff  at  Stettin 
employed  licensed  stevedores  to  assist  in  stowing  the  cargo,  the  stow- 
age of  which  (according  to  the  evidence  given  by  the  master)  he  him- 
self superintended.  The  master,  however,  was  on  board  all  the  time : 
and  it  was  proved  that  he  occasionally  interfered  by  giving  directions 
to  the  crew  and  labourers  employed  in  stowing  the  cargo.  Part  of 
the  spelter  was  placed  at  the  bottom  of  the  ship's  hold ;  but  about  ten 
tons  of  it  was  placed  at  the  top.  On  the  arrival  of.  the  ship  in  London, 
the  oats  were  found  to  be  much  heated  and  damaged,  owing,  as  the 
plaintiff's  witnesses  swore,  to  the  improper  stowage.  The  evidence 
upon  this  subject,  however,  was  very  contradictory. 

On  the  part  of  the  defendant,  it  was  submitted,  that,  inasmuch  as 
the  stevedores  were  employed  by  the  plaintiff's  agent,  and  the  stowage 
superintended  by  him,  the  defendant  was  not  responsible  for  any 
negligence  of  which  they  were  guilty;  and  that  the  evidence  failed  to 
establish  a  case  of  negligence. 

The  Lord  Chief  Justice  ruled,  that,  by  the  terms  of  the  charter- 
party,  the  defendant  made  himself  responsible  for  negligence  on  the- 
part  of  those  employed  to  stow  the  cargo ;  and  he  left  it  to  the  jury  to* 
say  whether  or  not  there  had  been  negligent  and  improper  stowage,, 
and  whether  the  damage  to  the  oats  was  occasioned  thereby. 

The  jury  answered  both  these  questions  in  the  ^affirmative,    r^ng 
and  accordingly  returned  a  verdict  for  the  plaintiff,  damages  ^ 
132Z.  Is.  M. 

Shee,  Serjt.,  on  a  former  day  in  this  term,  pursuant  to  leave  reserved 
to  him  at  the  trial,  obtained  a  rule  nisi  to  enter  a  nonsuit. — He 
submitted  that  the  charter-party  amounted  to  a  demise  of  the  ship, 
that  the  stevedores  whose  negligence  occasioned  the  damage  were 
emplovcd  by  the  charterer,  and  that  the  stipulation  that  they  were  to 
be  paid  by  the  owner  did  not  render  the  latter  responsible  for  the 
negligent  performance  of  the  work  by  them.  He  referred  to  Blaikie 
V.  Stembridge,  6  0.  B.  N.  S.  894  (E.  C.  L.  R.  vol.  95).  There,  the 
ship  was  chartered  by  the  owner  to  one  Gallard  for  a  voyage  with 
cargo,  from  London  to  Port  Louis  and  back,  for  a  stipulated  rate  of 
freight  per  ton  on  the  homeward  cargo,  the  cargo  to  be  taken  to  and 
tendered  alongside  at  the  charterer's  risk  and  expense,  the  ship  to  be 
consigned  to  charterer's  agents  at  ports  of  loading  and  discharge,  and 
a  stevedore  for  the  outtoard  cargo  to  be  appointed  by  the  charterer,  but  to  be 
paid  by  and  to  act  under  the  captaMs  orders.  The  charterer  put  up  the 
ship  as  a  general  ship  for  Port  Louis,  and  appointed  a  stevedore,  who 
with  his  men  went  on  board  for  the  purpose  of  stowing  the  vessel,  in 
the  usual  course  of  his  business.  The  master  gave  no  orders  to  or  in 
any  way  interfered  with  the  stevedore,  only  looking  into  the  hold 
occasionally  to  see  how  the  cargo  was  being  stowed,  for  the  safety  of 
the  ship.  The  plaintiff's  agent  arranged  with  the  broker  of  the  char- 
terer for  the  freight  and  carriage  to  Port  Louis  of  certain  sugar-pans, 
and  sent  them  alongside  the  ship.  Whilst  the  pans  were  being  hoisted 
on  board  from  the  lighter  by  the  stevedore  and  his  men,  two  of  them 
were  by  their  negligence  damaged.  And  it  was  held  by  this  Court, 
that,  under  the  circumstances,  the  stevedore  was  not  the  servant  or 
agent  of  the  ^master,  so  as  to  make  him  responsible;  and  the  r^,^^ 
Exchequer  Chamber  affirmed  that  decision,— 6  0.  B.  N.  S.  911.   ^ 

a  B.  N.  8.,  VOL.  mi.— 6 
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Lush,  Q.  C,  and  Honyman  now  showed  cause. — The  question  is, 
what  is  the  effect  of  the  stipulation  in  the  charter-party,  that  "  the 
charterers  are  to  have  liberty  to  employ  stevedores  and  labourers  to 
assist  in  the  loading,  stowage,  and  discharge  of  the  cargo ;  but,  such 
stevedores  and  labourers  being  under  the  control  and  direction  of  the 
master,  the  charterers  are  not  in  any  case  to  be  responsible  to  the 
owners  for  damage  or  improper  stowage."  It  is  hardly  possible  to 
conceive  language  more  clearly  indicative  of  an  intention  that  the 
owners  are  to  be  responsible  for  bad  stowage,  just  as  if  they  had  put 
up  the  ship  themselves  as  a  general  ship.  What  other  damage  could 
the  parties  have  contemplated  ?  To  whom  could  any  responsibility 
be  incurred  by  reason  of  improper  stowage,  but  to  the  owners  of  the 
goods  ?  It  is  clear  upon  the  face  of  the  whole  charter-party  that  the 
owners  did  not  mean  to  part  with  the. possession  of  the  ship  or  their 
lien  upon  the  cargo  for  the  stipulated  freight.  The  case  of  Blaikie  i». 
Stembridge  in  reality  has  nothing  to  do  with  the  question.  The 
charter  there  was  bv  the  owner,  and  the  action  was  brought  against 
the  master.  The  decision  proceeded  upon  the  general  duty  of  the 
master  in  respect  of  the  stowage  of  cargo.  "  By  the  maritime  law,*' 
•says  Willes,  J.,  in  delivering  the  judgment  of  the  Court,  "in  the 
absence  of  custom  or  agreement  to  the  contrary,  it  is  the  duty  of  the 
master,  on  the  part  of  the  owner,  to  receive  and  properly  stow  oa 
"board  the  goods  to  be  carried ;  which,  ordinarily,  are  to  be  delivered 
to  him  alongside.  For  any  damage  to  the  goods  occasioned  by  negli- 
gemce  in  the  performance  of  such  duty,  the  owner  is  liable  to  the 
Jitckfn   shipper.     If  *the  damage  result  from  misconduct  of  the  master. 


*98] 


he  is  answerable  to  the  owners,  and  probably  also  directly  to 


the  shipper."  It  was  in  order  to  escape  from  the  consequences  of 
that  decision  that  the  special  clause  was  introduced  into  this  charter- 
party.  It  is  impossible  to  conceive  words  more  apt  to  relieve  the 
charterers  from  responsibility  and  to  cast  it  upon  the  owners.  The 
stipulation  at  the  end  of  the  charter-party,  that  "the  master  and  the 
owners  of  the  said  ship  shall  devote  the  same  attention  to  the  cargo, 
shall  use  the  same  endeavours  to  promote  despatch,  and  shall  in  every 
respect  be  and  remain  responsible  to  all  whom  it  may  concern,  as  if 
the  said  ship  was  loading  and  discharging  her  cargoes  and  performing 
her  voyages  for  account  of  the  said  owner,  and  independently  of  this 
charter-party,"  is  also  strong  to  show  that  the  appointment  of  the 
stevedores  was  not  intended  to  relieve  either  the  master  or  the  owners 
from  the  obligation  to  use  due  care  and  skill  in  the  loading  and 
unloading  of  the  cargo.  The  ground  upon  which  the  Court  of  error 
rested  its  judgment  in  Blaikie  r.  Stembridge,  was,  that  there  was  no 
contract  with  the  master,  and  no  wrongful  act  done  by  him  or  by  any 
person  for  whose  acts  he  was  responsible.  The  decision  of  the  Court 
below  was  little  more  than  a  recognition  of  the  principle  laid  down  in 
Swainston  v,  Garrick,  2  Law  J.,  Exch.  225,  where  it  was  held  that 
the  appointment  of  a  stevedore  by  the  charterer  relieved  the  master 
from  responsibility  for  bad  stowage.  Many  reasons  may  be  suggested 
why  the  charterer  should  wish  to  have  a  competent  and  experienced 
set  of  men  employed  in  loading  and  unloading.  He  is  interested  in 
having  the  cargo  stowed  quickly,  because  he  is  paying  a  large  sum. 
per  day  for  the  hire  of  the  vessel ;  and  in  having  it  stowed  well. 
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because,  though  he  might  have  a  remedy  over  against  the  owner  of 
the  ship,  he  would  rather  not  have  an  action  *brought  against   r^Q 
him  by  the  owner  of  the  goods.     [Byles,  J. — Further,  he  is  ^ 
interested  in  making  the  most  of  the  room.] 

Shee,  Serjt,  and  David  Keane,  in  support  of  the  rule. — It  must  be 
conceded  that  the  charter-party  does  not  amount  to  a  demise  of  the 
ship :  the  owaer  did  not  so  entirely  part  with  the  possession  of  the 
vessel  as  to  deprive  him  of  a  lieu  upon  the  goods  put  on  board  for 
the  stipulated  freight  The  simple  question  is,  what  is  the  meaning  J 
of  the  clause  which  provides  that  ''the  charterers  are  to  have  liberty 
to  appoint  stevedores  and  labourers  to  assist  in  the  loading,  stowage, 
and  discharge  of  the  cargo,  but  that  such  stevedores  and  labourers 
being  under  the  control  and  direction," — that  is,  subject  to  the  orders, 
— "  of  the  master,  the  charterers  are  not  in  any  case  to  be  responsible 
to  the  owners  for  damage  or  improper  stowage  ?"  The  object  of  em- 
ploying stevedores,  is,  to  relieve  the  master  from  responsibility  as  to 
stowage.  In  order  to  sustain  the  contention  on  the  part  of  the  plain- 
tiff^ the  argument  must  go  the  length  of  saying  that  the  owner  is  to 
be  liable  even  though  the  damage  arose  from  the  acts  and  default  of 
the  charterer  himself,  and  the  damage  was  done  to  his  own  goods.  It 
is  in  truth  an  attempt  to  turn  the  proviso  that  the  charterer  shall  not  • 
be  responsible  for  improper  stowage  into  an  affirmative  stipulation 
that  the  owner  shall  be,  even  though  the  bad  stowage  was  the  act  of 
the  charterer  or  his  agents.  At  the  close  of  the  judgment  in  Blaikie 
r.  Stembridge,  the  Court  say :  '*  After  a  diligent  search,  we  have  not 
found  any  authority  for  the  position  that  a  person  sending  goods  to  be 
loaded  -on  board  a  general  ship  is  entitled  to  assume,  without  inquiry, 
that  his  goods  are  to  be  shipped  and  stowed  by  the  master,  rather  than 
by  a  stevedore,  and  so,  without  any  contract  with  or  wrong  r*^n/^ 
"^done  by  the  master  or  crew,  to  insist  upon  holding  the  master  '- 
liable."  The  object  of  the  last  clause  of  this  charter-party  was,  to 
preserve  to  the  owners  of  the  goods  a  remedv  against  the  shipowner 
for  any  neglect  or  misconduct  on  the  part  of  the  master  and  crew,  and 
to  protect  the  charterers  to  that  extent,  who  but  for  this  clause  would 
have  been  responsible  for  the  acts  of  the  master,  who,  by  the  terms  of 
the  charter-party,  had  become  their  servant.  In  Blaikie  v.  Stem- 
bridge,  the  stevedore  was  to  be  paid  by  the  owners :  here,  they  are  to 
be  selected  and  paid  by  the  charterer. 

Eblb,  C.  J. — I  am  of  opinion  that  this  rule  must  be  discharged. 
The  question  turns  upon  the  construction  of  the  charter-party  which 
is  before  us.  Ordinarily  speaking,  the  shipowner  has  by  law  cast 
upon  him  the  risk  attending  the  loading,  stowing,  and  unloading  of 
the  cargo:  and  the  question  is,  whether  by  the  terms  of  this  charter- 
party  he  is  exempted  from  that  liability.  I  think  not :  on  the  con- 
trary, it  appears  to  me  that  the  charterer,  seeing  what  were  the  conse-  * 
quences  resulting  from  the  decision  in  Blaikie  t;.  Stembridge,  has 
expressly  stipulated  that  the  liability  of  the  owner  for  bad  stowage 
shall  continue,  notwithstanding  that  the  charterer  was  to  have  liberty 
to  employ  stevedores  and  labourers  to  assist  in  the  loading,  stowage, 
and  discharge  of  the  cargo.  The  first  clause  which  relates  to  cargo 
provides  that  "  the  cargoes  are  to  be  taken  on  board  and  discharged 
by  the  charterers,  the  crew  of  the  vessel  rendering  customary  assist- 
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ance,  so  far  as  they  may  be  under  the  orders  of  the  master."  That 
plainly  contemplates  that  the  master  and  crew  shall  be  on  board  acting- 
in  the  performance  of  their  ordinary  duty.  But,  as  greater  expedition 
in  the  loading  and  stowage  may  be  desirable,  the  contract  provides 
that  "  the  charterers  are  tp  have  liberty  to  employ  stevedores  and 
*10n  *l*bourer3  to  assist  in  the  loading,  stowage,  and  discharge 
J  thereof;  but  that,  such  stevedores  and  labourers  being  under 
the  control  and  direction  of  the  master,  the  charterers  are  not  in  any 
case  to  be  responsible  to  the  owners  for  damage  or  improper  stowage." 
That  clause  expresses  in  as  plain  terms  as  it  is  possible  to  conceive, 
that  the  charterers  are  to  have  the  option  of  employing  stevedores  to 
assist  in  the  stowage,  but  that  they  are  still  to  hold  the  owners 
responsible  for  improper  or  negligent  stowage.  That  seems  to  me  to 
be  the  only  meaning  the  contract  is  susceptible  of:  and,  it  being 
proved  here  that  the  damage  to  the  oats  did  arise  from  improper  stow- 
age, I  think  the  plaintiff  is  entitled  to  recover.  The  last  clause,  which 
provides  that  "the  master  and  the  owners  of  the  said  ship  shall  devote 
the  same  attention  to  the  cargo,  shall  use  the  same  endeavours  to  pro- 
mote despatch,  and  shall  in  every  respect  be  and  remain  responsible  to 
all  whom  it  may  concern,  as  if  tne  said  ship  was  loading  and  discharg- 
ing her  cargoes  and  performing  her  voyages  for  account  of  the  said 
owner,  and  independently  of  this  charter-party," — is  but  a  repetition 
of  the  same  idea.  It  seems  to  have  been  added  ex  abundant!  cautelfi> 
in  case  any  doubt  should  arise  upon  the  former  part  of  the  charter- 
party,  and  was  intended  to  proviae,  that,  notwithstanding  the  employ- 
ment of  stevedores  to  assist,  that  circumstance  should  in  no  degree 
alter  the  responsibility  of  the  master  and  owner. 

WillAms,  J. — ^I  am  quite  of  the  same  opinion.  At  first  I  was 
inclined  to  think  that  this  case  was  very  nearly  governed  by  Blaikie 
V.  Stembridge :  but  I  am  now  satisfied  that  that  case  has  no  influence 
at  all  upon  the  present.  The  stipulation  in  the  charter-party  there, 
was,  that  the  stevedore  was  to  be  appointed  by  the  charterer,  but  to 
*1021  ^®  P^^^  ^y  ^^^  ^  ^^^  under  the  *captain's  orders.  The  clause 
-'  in  question  in  this  charter-party  seems  to  have  been  expressly- 
framed  with  a  view  to  prevent  that  case  applying :  and  it  seems  to  me 
to  amount  to  this,  that  the  charterers  shall  not  in  any  case  incur 
responsibilitv,  but  that  the  ordinary  legal  responsibility  of  the  master 
and  owner  shall  continue,  notwithstanding  the  charterers  may  choose 
to  avail  themselves  of  the  power  reserved  to  them  to  appoint  steve- 
dores to  assist.  Upon  the  whole,  for  the  reasons  given  by  my  Lord, 
I  think  we  are  not  fettered  by  any  authority,  and  that  the  true  con- 
struction of  this  charter-party  is  that  which  he  has  put  upon  it. 

Byles,  J. — I  entirely  agree  with  my  Lord  and  my  Brother  Wil- 
liams. When  the  case  of  Blaikie  v.  Stembridge  comes  to  be  looked 
at,  the  distinctions  pointed  out  by  Mr.  LtisH  put  it  entirely  out  of  view. 
There  are  no  such  negative  or  positive  words  to  be  found  in  the 
charter-party  there  as  are  found  here ;  and  the  action  was  brought 
against  the  master.  There  was  no  duty  cast  upon  the  master  there ; 
whereas  here  the  duty  of  the  master  and  owner  forms  the  substratum 
on  which  the  plaintiff's  action  reposes.  My  Brother  Willes,  in  deli- 
vering the  judgment  of  the  Court,  there  says :  "By  the  maritime  law, 
in  the  absence  of  custom  or  agreement  to  the  contrary,  it  is  the  duty 
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of  the  master,  on  the  part  of  the  owner,  to  receive  and  properly  stow 
on  board  the  goods  to  be  carried ;  which,  ordinarily,  are  to  be  deli- 
vered to  him  alongside,  for  any  damage  to  the  goods  occasioned  by 
negligence  in  the  perforjaanoe  of  such  duty,  the  owner  is  liable  to  the 
shipper."  Here,  then,  it  ^^as't^ve  duty  of  the  master  to  receive  and 
properly  stow  the  goods, — the  .chfirterers  being  at  liberty  to  employ 
stevedores  and  labourers  to  dasi&bJ.. .  The  jury  have  found  that  the 
damage  *complained  of  was  the  result, of  negligence.  It  is  said  r^-t^o 
that  that  negligence  was  the  negligen^a^-  the  charterer's  own  L 
servants.  But  that  is,  as  it  seems  to  m^^:l>eg^ng  the  whole  question ;  ^ 
for,  the  charter-party  expressly  stipulates,  that  the  stevedores  and 
labourers  so  employed  by  the  cnarterers,  being  ungler  the  control  and 
direction  of  the  master,  the  charterers  are  120^  i^  .any  case  to  be 
responsible  to  the  owners  for  damage  or  imprdpftrfstowage.  The 
master  is  to  have  the  control  of  the  stevedores, — t6;teU;them  what 
they  are  not  to  do;  and  he  is  to  have  the  direction, — ^tdV^ll;Qiem  what 
they  are  to  do.  If  any  difference  of  opinion  should  arv^'as  to  the 
proper  mode  of  stowage,  between  the  stevedore  and  the  master,  that 
of  the  latter  is  to  prevail.  I  must  confess  I  should  have  thought  the 
negative  words  enough.  But  all  possibility  of  doubt  is,  I  think, 
removed  by  the  positive  words  at  the  end, — "  The  master  and  the 
owners  of  the  said  ship  shall  devote  the  same  attention  to  the  cargo, 
shall  use  the  same  endeavours  to  promote  despatch,  and  shall  in  every 
respect  be  and  remain  respotisible  to  all  whom  it  may  concern,  as  if 
the  said  ship  was  loading  and  discharging  her  cargoes  and  performing 
her  voyages  for  account  of  the  said  owner,  and  independently  of  this 
charter-party."  That  being  so,  the  liability  of  the  owner  would  have 
rested  upon  the  general  law  laid  down  in  the  case  cited.  I  own  I 
think  this  a  very  plain  case. 

KsATiKO,  J. — ^I  am  of  the  same  opinion.  The  damage  here  arose 
from  what  the  jury  have  found  to  be  improper  stowage,  viz.,  placing 
the  spelter  over  the  oats ;  and  that  was  done  with  the  knowledge  ana 
consent  <^  the  master.  Under  the  terms  of  this  charter-party,  the 
master  had  the  power  to  control  that  stowage.  The  stevedores  and 
labourers  whom  the  ^charterers  were  to  be  at  liberty  to  employ  r*-t  aj, 
were  to  be  under  his  direction ;  and  the  charterers  are  expressly  *- 
exempted  from  all  liability.  If  it  had  rested  there,  I  should  have  had 
no  hesitation  in  agreeing  with  the  conclusion  the  rest  of  the  Court 
have  oome  ta  But,  if  any  doubt  could  have  existed,  it  would  vanish 
when  the  last  clause  was  looked  at.  With  all  due  deference  to  my 
Brother  Sheets  argument,  I  think  it  would  have  been  difficult  to  select 
words  more  clearly  calculated  to  fix  the  liability  for  improper  stowage 
upon  the  owners.  Bule  discharged. 

JShee,  Serjt,  asked  leave  to  appeal.  He,  however,  stated  that  the 
point  was  reserved  to  him  only  upon  the  understanding  that  the  de- 
fendant was  to  rest  satisfied  with  the  decision  of  this  Court. 

Williams,  J. — I  think  we  have  no  power  to  relieve  you  fiom  the 
agreement  which  you  entered  into  at  Nisi  Prios. 

Leave  to  appeal  refused. 
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*,rtKT   *CASTELLAIN  and  Others  v.  THOMPSON  and  Another, 
^^5]  Nov.  21.     y  :  . 

THOMPSON  and  Another  v.  0A^¥ELLAIN  and  Others. 

T.  A  Co.,  the  owners  of  flats  or  barges  at  Lit^to^L  were  employed  bj  H.  ft  Co.  to  carry 
oertain  copper-ore  to- one  L.,  the  owner  of  ervBbing;^nnns  at  Bii^enbead,  who,  fn  eonsideratfoo 
of  being  employed  to  crush  the  ore,  agreed ^toinctemnifj  H.  A  Co.  against  all  risk  In  the  transit. 
Whilst  on  its  way  to  Birlienhead,  the  bftrgf  with  the  ore  on  board  foandered  in  the  river.  T. 
A  Go.  thereupon  gare  notice  of  the^^V^^.  A  Co.,  and  requested  to  be  employed  to  raise  the 
cargo,  to  which  a  clerk  in  the  empt^y'^H.  A  Co.  replied, — **  We  hare  nothing  to  do  with  it : 
you  had  better  see  Mr.  L.  dit  has  \fie  management  of  it."  T.  A  Co.  4hett  went  to  L.,  who 
said, — **  Oh :  I  am  all  right^  I*a|n  insured  with  M.  f  and,  in  answer  to  a  saggestion  of  T.  A 
Co.  as  to  the  necessity  t^^j^p^  action,  be  added :  *^  Yon  had  better  prepare  for  getting  it  up  f 
but  you  must  go  to  ]{^«(ol; elders."  T.  A  Co.  then  went  to  M.,  who  said:  " Ton  had  better  go 
on  with  it,  and  dojthe'l^^  you  can  for  us."  T.  A  Co.  thereupon  proceeded  with  the  work,  and, 
after  incurrinji  gnsQ^  la'bour  and  expense,  succeeded  in  recorering  the  ore. 

H.  A  Co*  ri&i^ards  tendered  the  sum  agreed  to  be  paid  for  the  carriage  of  tbe  ere  te  Birken* 
head,  anOi  jsmanded  it :  but  T.  A  Co.  refused  to  part  with  it,  claiming  a  lieo  epon  it  for  the 
expenses  inoaned  in  raising  it  from  the  bottom  of  the  rirer  :-^ 

Held,  that  there  was  no  contract  for  the  work  done,  as  between  T.  A  Co.  and  H.  A  Co.,  in 
respect  of  which  such  claim  of  lien  could  be  sustained. 

And  held,  that  T.  A  Co.  could  not  under  the  circumstances  set  up  a  elaim  for  ^her  general 
arerage  or  for  salvage. 

Qwxre,  under  what  circumstances  a  man  is  entitled  to  sue  or  to  assert  a  lien  far  work  bestowed 
upon  a  chattel,  whereby  its  ralne  is  increased  T 

This  was  a  special  case  stated  for  the  opinion  of  this  Ooort.  without 
pleadings,  pursuant  to  a  Judge's  order  under  the  Common  Law  Pro* 
cedure  Act,  1852 : — 

1.  The  first  of  these  actions  is  brought  hy  the  plaintifi^  therein 
against  the  defendants  for  the  recovery  S[  damages  for  the  deteDtion 
oi  a  cargo  of  copper-ore. 

2.  The  second  action  is  brought  by  the  plaintiflfe  against  the  defend- 
ants for  the  recovery  of  the  sum  of  1075Z.  Sa.  2(/.,  for  work  and  labour 
and  expenses,  under  the  circumstances  hereinafter  mentioned. 

8.  Alfred  C5astellain,  Frederick  Huth,  Louis  Gruniog,  John  Frede- 
rick Gruning,  Charles  Frederick  Huth,  Daniel  Meinert^agen,  Henry 
Huth,  and  Louis  Huth,  have  for  several  years  carried  on  and  do  still 
carry  on  the  business  of  merchants  in  copartnership  together  under 
the  firm  of  Frederick  Huth  &  Co. ;  and  John  Thompson  and  George 
Paull  have  for  several  years  carried  on  and  do  still  carry  oo  business 
under  the  firm  of  Thompson  &  Co.^  at  Liverpool,  and  are  the  ownera 
of  fiats  and  barges;  and  part  of  their  business  consists  in  conveying 
*10B1  ^^  ^^^  ^^^  barges  and  fiats,  for  reward  *in  that  behalf,  the 
^  goods  and  merchandise  of  other  persons  from  dock  to  dock  in 
''the  port  of  Liverpool  and  Birkenhead,  or  to  adjacent  places  on  the 
river  Mersey,  upon  such  t^ms  as  they  may  from  time  to  time  agree 
upon  when  so  employed, 

4.  In  the  month  of  July,  1861,  Huth  k  Co.  were  the  owners  of  a 
large  cfuantity  of  copper-ore  which  had  then  arrived  from  New  York 
in  a  vessel  called  the  Bridgewater ;  and  the  said  vessel,  with  the  said 
copper-ore  on  board  of  her,  was  afterwards  moored  and  lay  at  anchor 
close  to  the  Harrington  Quay,  in  the  port  of  Liverpool.  Whilst  the 
said  vessel  with  the  said  copper-ore  on  board  of  her  was  lying  near 
the  Harrington  Dock  Quay  as  aforesaid,  Messrs.  Huth  &  Co.  sent  a 
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BMssage  to  Thompson  k  Co.,  requesting  them  to  send  a  Hat  alongside 
the  said  vessel  Bridgewater  to  receive  therefrom  the  said  copper-ore, 
and  to  convey  the  same  to  Birkenhead,  and  there  deliver  the  same  to 
one  Lewis,  who  was  the  proprietor  of  certain  crushing-mills  at  Bir- 
kenhead, and  who,  being  desirous  of  crushing  the  said  ore,  had  agreed, 
upon  consideration  of  being  employed  to  do  so,  to  indemnify  Messrs* 
Huth  &  Co.  against  all  risk  to  the  said  ore  in  the  transit  from  Liver- 
pool to  Birkenhead.  The  exact  relation  of  Lewis  to  Messrs.  Huth  Jc 
Co^  and  to  the  said  owners,  was  unknown  to  the  said  Messrs.  Thomp- 
son &  Co.,  until  long  ailter  the  several  transactions  in  the  case  men- 
tioned. 

5.  Messrs,  Thompson  &  Co.  assented  to  the  said  request;  but  there 
was  no  written  agreement  come  to  as  to  such  conveyance  of  the  cop- 

ST-ore  to  Birkenhead.  It  was,  however,  understood  and  agreed  that 
essrs.  Thompson  &  Co.  should  convey  the  said  copper-ore  at  the 
same  rate  as  that  at  which  they  had  previously  conveyed  ore  for 
Messrs.  Huth  &  Co.,  viz.,  at  !«.  per  ton. 

6.  In  compliance  with  the  aforesaid  request,  Messrs.  Thompson  & 
Co.  sent  a  flat  or  barge  called  the  Venus  to  the  said  vessel  the  Bridge- 
water;  and,  having  ^received  the  said  copper-ore  upon  the  ri^-tr^n 
Venus,  proceeded  to  eonvey  the  same  on  the  Venus  to  Birken-  '- 
head. 

7.  Whilst  the  Venus  was  proceeding  as  aforesaid  to  Birkenhead 
with  the  said  cargo  of  copper-ore  on  board  of  her,  she  foundered,  by 
reason  of  foul  weather,  and  without  any  &ult  of  Messrs.  Thompson  & 
Co.,  and  went,  together  with  her  said  cargo,  to  the  bottom  of  the  river 
Mersey  on  the  night  of  the  22d  of  July,  1861. 

8.  On  the  23d  of  July,  1861,  Mr.  Paull  (Thompson's  partner)  called 
at  the  office  of  Messrs.  Huth  &  Co.,  and  told  one  of  their  clerks  that 
the  Venus  and  her  cargo  of  copper-ore  had  sunk  in  the  river  Mersey, 
and  requested  to  be  employed  for  the  purpose  of  raising  the  said 
cargo ;  whereupon  the  said  clerk,  being  a  person  having  authority  to 
answer  the  inquiry,  replied, — ^*  We  have  nothing  to  do  with  it.  You 
had  better  see  Mr.  Lewis.  He  has  the  management  of  it."  Thereupon 
Paull  waited  upon  the  said  Mr.  Lewis,  and  made  the  same  statement 
to  him ;  and  Mr.  Lewis  said  to  him :  ^'  Oh ;  I  am  all  right.  I  am 
insured  with  Langton  for  «500i"  The  said  Mr.  Paull  said :  *'  We 
ought  to  go  on  with  the  work  without  delay,  if  we  are  to  do  it :"  and 
Mr.  Lewis  replied:  '^  You  had  better  prepare  for  getting  it  up;  but 
you  must  go  to  Mr.  Langton  for  orders."  Paull  having  accordingly 
called  upon  the  said  Mr.  Langton  (who  is  an  insurance  broker  at 
Liverpool),  made  the  same  statement  and  request  to  him ;  and,  having 
also  told  him  that  his  firm  had  great  experience  in  such  jobs,  received 
the  following  answer  from  Mr.  Langton,  that  is  to  say,  *^  Well :  you 
had  better  go  on  with  it,  and  do  the  best  you  can  for  us ;"  whereupon 
Messrs.  Thompson  &  Co.  proceeded  to  attempt  to  raise  the  said  fiat 
and  copper-ore,  and,  after  the  lapse  of  some  weeks,  succeeded  in  so 
doing,  and  conveyed  the  said  copper-ore  afterwards  to>  Birkenhead. 
After  the  said  copper-ore  had  been  so  *raised  and  conveyed  to  r»-i  ao 
Birkenhead  aforesaid,  Messrs.  Huth  &  Co.  tendered  to  Messrs.  I- 
Thompson  &  Co.  the  amount  due  to  the  latter  for  the  carriage  of  the 
said  ore  to  Birkenhead,  and  then  demanded  the  said  ore  from  Messrs. 
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Thompson  &  Co.  But  Messrs.  Thompson  &  Co.  refused  to  give  up  to 
Messrs.  Huth  &  Co.  the  possession  of  the  said  copper-ore,  and  claimed 
a  lien  on  it  for  the  expenses  incurred  by  them,  and  for  money  due  to 
them  for  work  done  and  materials  provided  by  them  in  and  about 
raising  the  said  copper-ore,  and  detained  the  copper-ore  from  Messrs. 
Huth  &  Co.  for  a  long  time  under  such  alleged  claim  of  lien. 

9.  Messrs.  Thompson  &  Co.  did  not  ever  give  any  notice  according 
to  the  450th  section  of  the  Merchant  Shipping  Act,  1854  (17  &  18 
Vict.  c.  104),  to  a  receiver  of  wrecks,  of  their  having  found  or  takea 
possession  of  the  Venus  and  her  cargo  of  copper-ore  when  so  sunk  as 
aforesaid  in  the  river  Mersey. 

10.  The  Court  were  to  be  at  liberty  to  draw  such  inferences  of  fact 
as  a  jury  might  draw. 

11.  The  questions  for  the  opinion  of  the  Court  were, — first,  whether, 
under  the  above  circumstances,  Messrs.  Thompson  &  Co.  were  enti- 
tled, after  the  said  copper-ore  had  been  raised  and  conveyed  to  Bir- 
kenhead as  aforesaid,  to  any  lien  on  the  same  for  money  which  they 
claimed  from  the  said  Messrs.  Huth  &  Co.,  as  aforesaid ;  and  whether, 
after  the  said  tender,  the  said  Messrs.  Huth  &  Co.  were  entitled  to 
possession  of  the  said  copper-ore  as  against  the  said  Messrs.  Thompson 
&  Co., — secondly,  whether  Messrs.  Thompson  &  Co.  were  entitled  to 
recover  from  Messrs.  Huth  &  Co.  the  moneys  claimed  in  the  second 
action. 

12.  If  the  Court  should  be  of  opinion  that  Messrs.  Thompson  &  Co. 
were  not  entitled  to  any  such  lien,  and  that  Messrs.  Huth  &  Co.,  after 
the  tender,  were  entitled  to  possession  of  the  said  copper-ore  as  against 
*1091   *^®3srs.  Thompson  &  Co.,  then  judgment  was  to  be  entered 

^  up  for  the  plaintiffs  in  the  first  action  for  their  costs  of  suit, 
and  for  the  damages  sustained  by  the  plaintifis  by  reason  of  tha 
defendants'  detention  of  the  said  copper-ore,  the  amount  of  such  dam- 
age to  be  settled  by  arbitration ;  the  arbitrator  to  be  named,  if  neces- 
sary,  by  the  Court. 

18.  If  the  Court  should  be  of  a  contrary  opinion,  then  judgment 
of  non  pros.,  with  costs  of  defence,  was  to  be  entered  up  for  the  de- 
fendants. 

14.  If  the  Court  should  be  of  opinion,  that,  in  the  second  action^ 
Messrs.  Thompson  &  Co.  were  entitled  to  recover,  then  judgment  was 
to  be  entered  up  for  the  plaintiff  in  the  second  action,  for  such  sum 
of  money  as  an  arbitrator,  to  be  named  (if  necessary)  by  the  Courts 
should  decide  that  they  are  entitled  to. 

15.  If  the  Court  should  be  of  a  contrary  opinion,  then  judgment 
of  non  pros.,  with  costs  of  defence,  was  to  be  entered  up  for  defend- 
ants in  the  second  action. 

16.  If  either  party  succeeds  in  both  actions,  that  party  to  have  the 
costs  of  the  special  case ;  otherwise  the  costs  to  be  paid  in  such  manner 
as  the  Court  may  direct. 

Aspinall,  for  Messrs.  Thompson  &  Co.,  the  defendants  in  the  first 


nio] 


action,  plaintifis  in  the  second.(a) — The  *main  questions  for  the 
consideration  of  the  Court  are, — first,  whether  Thompson  & 

(a)  The  pointa  marked  for  •rgnment  on  the  part  of  Thompson  A  Co.  were  as  follows : — 

A9  to  thtfift  action, — **  1.  That  Thompson  A  Co.  are  entitled  to  retain  as  against  Hath  A  Cow 
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Co.  are  under  the  circumstances  entitled  to  sue  Huth  &  Co.  for  the 
expenses  incurred  by  them  in  raisii^  the  copper-ore, — secondly, 
whether  Thompson  &  Co.  had  a  lien  on  the  property  saved.  It  is  sub- 
mitted that  there  is  enough  stated  in  the  case  to  show  that  Thompson 
&  Co.  might  reasonably  suppose  they  were  employed  on  behalf  of 
Huth  k  Co.  to  do  this  work.  They  had  been  retained  by  Huth  &  Co. 
to  carry  the  ore  to  Lewis,  at  Birkenhead.  The  vessel  in  which  they 
were  conveying  it  having  foundered,  Paull,  Thompson's  partner,  gave 
notice  of  the  loss  to  a  clerk  of  Huth  &  Co.,  and  requested  to  be  em 
ployed  to  raise  the  sunken  cargo ;  whereupon  the  clerk  referred  him 
to  Lewis  as  having  the  management  of  the  matter.  On  going  to  Lewis, 
Paull  was  informed  that  he  (Lewis)  was  insured  with  Langton,  to 
whom  he  referred  him  for  orders.  Paull  thereupon  went  to  Langton, 
who  requested  him  to  '*do  the  best  he  could  for  him."  Thompson  & 
Co.  then  made  preparations  for  raising  the  flat  and  recovering  the  ore, 
which,  after  incurring  great  expense,  they  succeeded  in  doing.  There 
is  sometimes  a  distinction  between  a  right  of  lien  and  a  right  to  sue 
for  work  bestowed  upon  a  chattel  whereby  its  value  is  increased :  but 
that  distinction  cannot  prevail  here.  The  case  of  Williams  v.  Allsup, 
10  C.  B.  N.  S.  417  (E.  C.  L.  R.  vol.  100),  is  in  principle  in  perfect 
analogy  with  the  present.  It  was  there  held,  that  the  mortgagee  of  a 
ship,  who  remains  in  the  ostensible  ownership,  has  an  implied  autho- 
rity to  *confer  a  right  of  lien  for  repairs  necessary  to  keep  her  r^-i -i-i 
seaworthy, — notwithstanding  the  70th  section  of  the  Merchant  *- 
Shipping  Act,  1854  (17  &  18  Vict.  c.  104),  which  enacted  that  "a 
mortgagee  shall  not  by  reason  of  his  mortgage  be  deemed  to  be  the 
owner  of  a  ship,  or  any  share  therein,  nor  shall  the  mortgagor  be 
deemed  to  have  ceased  to  be  owner  of  such  mortgaged  ship  or  share, 
except  in  so  far  as  may  be  necessary  for  making  such  ship  or  share 
available  as  a  security  for  the  mortgage-debt."  Erie,  C.  J.,  in  giving 
judgment,  says:  "I  put  my  decision  on  the  ground  suggested  by 
Mr.  Mellishy  viz,  that  the  mortgagee  having  allowed  the  mortgagor  to 
continue  in  the  apparent  ownership  of  the  vessel,  making  it  a  source 
of  profit  and  a  means  of  earning  wherewithal  to  pay  oflFthe  mortgage- 
debt,  the  relation  so  created  by  implication  entitles  the  mortgagor  to 
do  all  that  may  be  necessary  to  keep  her  in  an  efficient  state  for  that 
purpose."  And,  after  referring  to  the  70th  section  of  the  Act,  he 
adds:  "The  implication  upon  which  I  found  my  judgment  is  quite 
consistent  with  that  provision.  The  vessel  has  been  kept  in  a  state 
to  be  available  as  a  security  to  the  mortgagee,  by  her  destruction  being 

Erevented  by  the  repairs  which  the  defendant  has  done  to  her."     So, 
ere.  the  labour  bestowed  upon  the  ore  by  Thompson  &  Co.  preserved 
the  defendants'  property,  which  otherwise  would  have  been  altogether 

the  laid  copper-ore,  until  paid  the  amount  of  work  and  expenses  by  tbem  expended  thereon 
under  the  circumstanues  etated  fn  the  special  ease : 

**  2.  That  they  have  a  lien  on  the  said  copper-ore  for  the  amount  of  the  said  labour  and 
expenses  : 

«  3.  That,  in  that  action,  Judgment  of  non  pros.,  with  costs  of  defence,  should  be  entered  up 
for  the  defendants." 

A»  to  the  tecond  action, — '<  1.  That  Thompson  &  Co.  are  entitled  to  recoyer  as  against  Huth 
A  Co.  the  amount  of  work  and  expenses  by  them  expended  in  and  about  the  said  eopper-or« 
under  the  circumstances  stated  in  the  special  case : 

"  2.  That»  in  that  action,  judgment  should  be  entered  up  for  the  plaintiffs  for  the  amount  of 
such  work  luid  expenses,  to  be  ascertained  as  in  the  special  case  stated." 
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lost  to  them.  Not  knowing  the  terms  of  the  bargain  between  Hnth 
k  Co.  and  Lewis,  Thompson  if  Co.  had  a  right  to  assume  that  the  lat- 
ter was  their  agent,  and  authorized  to  deal  with  the  ore  on  their  behalf: 
and,  having  by  their  conduct  led  Thompson  &  Co.  into  a  belief  of  the 
existence  of  that  state  of  things,  they  are  estopped,  by  the  doctrine  of 
Pickard  v.  Sears,  6  Ad.  &  E.  469  (E.  C.  L.  R.  vol.  38),  2  N.  &  P.  488, 
Gregg  V.  Wells,  10  Ad.  &  E.  90  (E.  C.  L.  R.  vol.  37),  2  P.  &  D.  296, 
♦1121  ^^®^"^*^^  ^'-  Cooke,  2  Exch.  654,t  and  Cornish  v,  *Abington. 
^  4  Hurlst.  &  N.  549,t  from  controverting  the  lien  of  Thompson 
k  Co.  in  respect  of  the  labour  and  expense  they  were  thus  induced 
to  bestow  and  incur  in  recovering  the  ore.  Further,  Thompson  &  Co. 
are  entitled  to  claim  the  expenses  incurred  by  them  as  general  average. 
The  ore  was  on  board  their  vessel,  sunk  at  the  bottom  of  the  river: 
and  the  expense  was  incurred  in  recovering  the  vessel  and  her  cargo. 
*' General  average,"  says  Mr.  Madaclan,  on  Shipping,  p.  656,  "denotes 
that  contribution  which  is  made  by  all  who  are  parties  to  the  same 
adventure  towards  a  loss  arising  out  of  extraordinary  sacrifices  made, 
or  extraordinary  expenses  incurred^  by  some  of  them  for  the  common 
benefit  of  ship  and  cargo."  And  he  adds  :  "  For  this  rule  of  general 
average  the  world  is  indebted  to  the  ancient  laws  of  Rhodes,  through 
the  tradition  of  the  jurists  of  Rome.     It  is  deeply  founded  in  the 

Srinciples  of  natural  justice ;  and  it  is  commended  by  practical  wis^ 
om  and  equity  to  adoption  among  commercial  nations  wherever  and 
so  long  as  maritime  traffic  is  a  pursuit."  The  definition  of  general 
average  is  given  in  similar  terms  in  2  Arnould  on  Insurance,  2d  edit. 
895.  And  the  ordinary  mode  of  enforcing  the  claim  is  setting  up  a 
lien  on  the  goods :  2  Arnould  965,  citing  Story,  who  says, — "  The 
general  maritime  law  gives  a  lien  in  rem  for  the  contribution,  not  as 
the  only  remedy,  but  in  many  cases  as  the  best,  and  in  some  the  onl^ 
remedy,  as,  where  the  owner  of  the  goods  is  unknown.  Indeed,  it 
may  be  asserted  with  entire  confidence,  that,  in  many  cases,  without 
such  a  lien,  the  shipowner  would  be  without  any  adequate  redress, 
and  would  encounter  most  perilous  responsibility."  [Erle,  C.  J.— 
General  average  as  between  assurer  and  assured  is  one  thing,  be- 
tween shipper  and  shipowner  is  another.]  Arnould,  quoting  the 
language  of  Lawrence,  J.,  in  Birkley  v.  Presgrave,  1  East  220,  says,— ^ 
♦1131  *P'  ^^^' — ""^  general  average  loss  may  be  defined  to  be,  'a 
-'  loss  arising  out  of  extraordinary  sacrifices  made,  or  extraordi- 
nary expenses  incurred,  for  the  joint  benefit  of  ship  and  cargo.'  " 
Again,  at  p.  896, — **  A  general  average  contribution  may  be  defined 
to  be,  a  contribution  by  all  parties  in  a  sea  adventure,  to  make  good 
the  loss  which  has  been  sustained  by  one  or  more  of  their  co-advea- 
turers  from  sacrifices  made  or  expenses  incurred  for  the  general 
benefit," — citing  Stevens  on  Average,  5th  edit.  3.  That  must  meaa 
general  average  as  between  the  shipowner  and  the  owner  of  the  cargo. 
[Erle,  C.  J.— Scaife  v.  Tobin,  8  B.  &  Ad.  528  (E.  C.  L.  R.  vol.  28), 
is  an  authority  for  the  lien  as  between  the  shipowner  and  the  owner 
of  the  goods.]  If  it  be  said  that  Thompson  &  Co.  were  common 
carriers,  the  case  of  Brind  v.  Dale,  2  M.  &  Rob.  82,  disposes  of  that. 
It  will  be  contended  on  the  other  side  that  the  right  of  salvage  was  lost 
by  reason  of  the  want  of  compliance  with  the  450th  section  of  the 
Merchant  Shipping  Act,  1854.    That  section  provides  that  ^*  the  fol- 
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lowing  rules  shall  be  observed  by  any  person  finding  or  taking  pos- 
session of  wreck  within  the  United  Kingdom,  that  is  to  say, — 1. 
If  the  personso  finding  or  taking  possession  of  the  same  is  the  owner, 
he  shall  as  soon  as  possible  give  notice  to  the  receiver  of  the  district 
within  which  such  wreck  is  found,  stating  that  he  has  so  found  or 
taken  possession  of  the  same;  and  he  shall  describe  in  such  notice  thef 
marks  by  which  such  wreck  is  distinguished, — 2.  If  any  person  not 
being  the  owner  finds  or  takes  possession  of  any  wreck,  he  shall  as 
soon  as  possible  deliver  the  same  to  such  receiver  as  aforesaid :  And 
any  person  making  default  in  obeying  the  provisions  of  this  section 
shall  incur  the  following  penalties,  that  is  to  say  (amongst  others),  He 
shall  forfeit  all  claim  to  salvage."  This,  it  is  submitted,  is  not  *'  sal- 
vage" within  that  clause.  "Sor  is  it  "  wreck"  *within  the  defi-  r*i  i ^ 
nition  given  in  s.  1,—*' Wreck  shall  include  jetsam,  flotsam,  ^ 
lagan,  and  derelict  found  in  or  on  the  shores  of  the  sea  or  any  tidal 
water."  That  means  wreck  really  and  truly  lost  to  the  owner,  and 
found,  again.  Here,  the  owners  never  lost  the  knowledge  of  the  spot 
where  the  barge  was  sunk. 

Cohen,  for  Messrs.  Huth  &  Co.(aV— There  is  no  evidence  in  the  case 
of  any  contract  express  or  implied  on  the  part  of  Messrs.  Huth  &  Co. 
to  pay  Thompson  &  Co.  any  expenses  they  may  have  incurred  in 
raising  this  ore.  Knowing  themselves  to  be  fully  insured,  and  the 
insurers  being  on  the  spot,  they  had  no  right  to  give,  or  any  interest 
in  giving,  directions  upon  the  subject.  Lewis  was  not  the  agent  of 
Huth  k  (Jo.,  nor  did  Huth  &  Co.  by  their  conduct  so  hold  him  out; 
and  therefore  the  doctrine  of  estoppel  by  acts  and  conduct  *has  r*i  1 5 
no  place  here.  And,  assuming  tnat  Lewis  was  the  agent  of  *- 
Huth  k  Co.,  it  would  be  an  agency  clothed  with  an  important  discre- 
tion, which  he  could  not  delegate  to  Langton,  by  whom  the  direction 
to  raise  the  ore  was  ultimately  given.  Nothing  can  be  more  remote 
from  the  principles  which  govern  general  average  than  the  claim  in 
question.  The  master  of  a  ship,  from  the  necessity  of  the  thing,  has 
an  implied  authority  to  sacrifice  part  of  the  cargo  for  the  general 
benefit  of  all  concerned  in  the  adventure.  If  this  be  general  average, 
every  case  of  salvage  would  be  general  average.  General  average 
rests  on  impUed  authority.  Now,  here,  there  could  be  no  implied 
authority,  for  Thompson  k  Co.  were  claiming  to  act  under  an  express 
authority  to  raise  the  sunken  ore.  [Keating,  J. — Suppose  a  third 
person  had  raised  it,  would  that  have  been  general  average  ?]  Clearly 

(a)  Tb«  po&Dta  narked  for  argnnunt  o«  the  part  of  Messrs.  Huth  A  Co.  were  as  foUowe  j--> 
A*  to  thefirtt  action, — 1.  That  Thompson  A  Co.  did  not  by  raising  the  copper-ore  alter  or 
Improre  or  do  work  aboat  the  same,  so  as  to  giro  them  the  right  of  lien  which  thej  claim  : 
^  *'!.  That  the  raising  of  the  oopper-ore  was  not  in  the  nature  of  salrage  eenrices  giring  to 
the  defendants  a  right  of  lien ;  and.  If  it  was,  the  defendants  foiiinted  their  right  to  salrage 
and  therefore  their  right  of  lien,  bj  oojKnTeaing  the  provistoni  of  the  450th  seotion  of  the 
If erehaat  Shipping  Act,  1854 : 

«  S.  That  there  was  no  money  due  to  the  plaintiffs  for  which  they  had  a  right  of  lien." 
A9totk«  §eeond  aetion,-^**  1.  That  the  liability  of  the  defendants  can  arise  only  firom  an 
•xpreaa  or  implied  promise  on  their  part  to  pay  for  the  raising  of  the  copper-ore ;  and  that 
Cbere  li  nothing  in  the  special  case  fh>m  which  any  such  promise  can  be  Inferred : 

**2.  That  the  raising  of  the  copper-ore  was  not  in  the  nature  of  salrage  services ;  and,  if  it 
was,  the  right  to  salrage  was  forfeited  by  the  plaintiffs  by  reason  of  their  not  baring  followed 
the  prorisions  of  the  460th  section  of  the  Merchant  Shipping  Act,  1854. 
**  8.  That  no  action  lies  in  a  Court  of  law  for  salvage." 
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not.  Lien  is  founded  upon  custom  or  contract.  In  Nicholson  v. 
Chapman,  2  H.  Bl.  254,  a  quantity  of  timber  placed  in  a  dock  on  the 
bank  of  a  navigable  river,  being  accidentally  loosened,  was  carried  by 
the  tide  to  a  considerable  distance,  and  left  at  low  water  upon  a 
towing'path.  The  defendant  finding  it  in  that  situation,  voluntarily 
\conveyed  it  to  a  place  of  safety  beyond  the  reach  of  the  tide  at  higa 
ivater :  and  it  was  held  that  he  bad  no  lien  on  the  timber  for  the 
trouble  or  expense  to  which  he  might  have  put  himself  in  the  carriage 
of  it,  but  was  liable  to  an  action  of  trover  on  refusal  to  deliver  it  up 
to  the  owner  on  demand,  though  nothing  were  tendered  to  him  by 
the  owner  by  way  of  compensation.  Eyre,  C.  J.,  in  delivering  judg- 
ment, after  disposing  of  the  defendant's  claim  as  one  of  salvage,  says : 
**'  It  is  therefore  a  case  of  mere  finding  and  taking  care  of  the  thin^ 
found  (I  ana  willing  to  agree)  for  the  owner.  This  is  a  good  office,  ana 
meritorious,  at  least  in  the  moral  sense  of  the  word,  and  certainly 
♦1161  *®^^^*^®^  ^^^  party  to  some  reasonable  recompense  from  the 

-•  bounty,  if  not  from  the  justice  of  the  owner ;  and  of  which,  if 
it  were  refused,  a  Court  of  justice  would  go  as  far  as  it  could  go 
towards  enforcing  the  payment.  So  it  would,  if  a  horse  had  strayed, 
and  was  not  taken  as  an  estray  by  the  lord  under  his  manorial  rights, 
but  was  taken  up  by  some  good-natared  man  and  taken  care  of  by 
him,  till,  at  some  trouble,  and  perhaps  at  some  expense,  he  had  found 
out  the  owner.  So  it  would  be  in  every  other  case  of  finding  that  can 
be  stated  (the  claim  to  the  recompense  differing  in  degree,  but  not  in 
principle);  which,  therefore,  reduces  the  merits  of  this  case  to  this 
short  question,  whether  every  man  who  finds  the  property  of  another 
which  happens  to  have  been  lost  or  mislaid,  and  voluntarily  puts 
himself  to  some  trouble  and  expense  to  preserve  the  thing,  and  to  find 
out  the  owner,  has  a  lien  upon  it  for  the  casual,  fluctuating,  and 
uncertain  amount  of  the  recompense  which  he  may  reasonably 
deserve?  It  is  enough  to  say  that  there  is  no  instance  of  such  a  lien 
having  been  claimed  and  allowed:  the  case  of  a  pointer  dog  (a)  was  a 
case  in  which  it  was  claimed  and  disallowed,  ana  it  was  thought  too 
clear  a  case  to  bear  an  argument."  There  is  a  sort  of  dictum  there 
that  probably  an  action  might  be  maintained  as  upon  a  quantum 
meruit  for  the  service  rendered:  but  that  clearly  is  incorrect.  In 
Smith's  Mercantile  Law,  5th  edit.  822,  salvage  is  defined  to  be  "a 
compensation  to  be  made  by  the  shipowner  or  merchant  to  other 
persons  by  whose  assistance  the  ship  or  its  lading  may  be  saved 
from  impending  peril,  or  recovered  after  actual  loss.  In  Abbott  on 
Shipping,  10th  edit.  488,  '*  the  compensation  that  is  to  be  made  to 
other  persons,  by  whose  assistance  a  ship  or  its  lading  may  be 
saved  from  impending  peril,  or  recovered  after  actual  loss,"  And  in 
*1171   *^  Kent's  Commentaries,  245  (8th  edit.  811),  "  the  compensation 

^  allowed  to  persons  by  whose  assistance  a  ^hip  or  its  cafgo  has" 
been  saved  in  whole  or  in  part  from  impending  danger,  or  recovered 
from  actual  loss,  in  cases  of  shipwreck,  derelict,  or  recapture."  The 
mere  fact  of  saving  the  property  of  another  gives  no  right  of  lien  or 
other  compensation,  unless  m  the  case  of  salvage  proper,  salvage  of 
ship  or  cargo  at  sea.  In  Smith's  Mercantile  Law  535,  it  is  said: 
"  The  doctrine  of  lien  originated  in  certain  principles  of  the  common 
law,  by  which  a  party  who  was  compelled  to  receive  the  goods  of 

(a)  Binstead  e.  Buck,  3  Sir  W.  BL  1117. 
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another  was  also  entitled  to  retain  them  for  his  indemnity:  thus, 
carriers  and  innkeepers  had,  by  the  common  law,  a  lien  on  the  goods 
intrusted  to  their  charge; (a)  the  rescuer  of  goods  from  perils  of  the 
sea  has,  on  grounds  of  public  policy,  a  lien  at  common  law  for  salvage; 
and  it  is  a  principle,  that,  where  an  individual  has  bestowed  labour 
and  skill  in  the  alteration  and  improvement  of  the  properties  of  the 
subject  delivered  to  him,  he  has  a  lien  on  it  for  his  charge :  thus,  a 
miller  and  a  shipwright (6)  have  each  a  lien;  so  has  a  trainer,  for  the 
expense  of  keeping  and  training  a  race-horse,(c)  for  he  has,  by  his 
instruction,  wrought  an  essential  improvement  in  the  animal's  cha- 
racter and  capabilities,  unless  by  usage  or  contract  the  owner  has  a 
right  inconsistent  with  it,  as,  for  instance,  of  sending  the  horse  to 
run  for  any  race  he  pleases,  and  selecting  the  jockey  to  ride  him.(d) 
♦And,  if  the  owner  of  a  stallion  receive  a  mare  for  the  purpose  r*-(  i  o 
of  being  covered,  he  has  a  lien  on  her  for  his  charge,  for  she  "- 
will  be  rendered  more  valuable  by  proving  in  foal.(e)  But  here  the 
rule  appears  to  stop,  and  not  to  include  cases  wherein  expense  has 
been  bestowed  upon  the  object  claimed  to  be  retained,  without  pro- 
ducing any  alteration  in  it."(^)  The  whole  result  of  the  labour 
bestowed  by  Thompson  &  Co.  was  to  place  the  ore  iu  a  more  conve- 
nient and  advantageous  position :  there  was  no  alteration  or  improve- 
ment in  it  which  could  give  a  right  of  lien.  As  well  might  the  miner 
who  raises  the  ore  from  the  mine  claim  a  lien  on  it  for  his  labour. 
[Williams,  J. — The  miner  never  has  possession  of  the  ore :  it  is  in 
his  employer's  possession.]  Thompson  &  Co.  are  in  effect  setting  up 
a  lien  upon  the  goods  of  Huth  &  Co.  in  respect  of  the  debt  due  to 
them  from  Langton.  [Williams,  J. — Suppose  it  to  be  established 
that  Thompson  &  Co.  were  employed  by  a  person  whom  Huth  &  Co. 
are  estopped  from  denying  to  be  the  true  owner, — why  should  not 
Thompson  k  Co.  have  a  lien  upon  the  ore  in  respect  of  their  having 
improved  or  increased  the  value  of  it  by  raising  it  from  the  bottom 
of  the  river?  Is  there  any  case  where  it  has  been  held  that  the 
article  must  be  physically  improved  ? J  The  cases  cited  from  Smith's 
Mercantile  Law  show  that.  The  livery-stable  keeper  and  the  agister 
of  cattle  in  a  certain  sense  improve  the  animals  intrusted  to  them,  and 
yet  they  have  no  lien :  Wallace  v.  Woodgate,  R.  k  M.  193 ;  Judson  v, 
Etheridge,  1  C.  &  M.  743,t  8  Tyrwh.  954;  Orchard  v.  Rackstraw,  9 
C.  B.  698  (E.  C.  L.  R.  vol.  67);  Jackson  v.  Cummins,  5  l4.  &  W.  842.t 
[Williams,  J. — The  true  principle  upon  which  those  cases  proceed 
is  pointed  out  by  Bayley,  B.,  in  Sanderson  v.  Bell,  2  C.  &  M.  304,t  4 
♦Tyrwh.  244;  the  livery-stable  keeper  and  the  agister  merely  r»iig 
supply  the  animals  with  food,  bestowing  on  them  neither  labour  ^ 
nor  skill.]     The  better  reason  is  probably  that  given  by  Parke,  B.,  in 

(a)  Skinner*.  Upshaw,  Ld.  Raym.  752 ;  Smith  o.  Dearlore,  6  0.  B.  132  (E.  C.  L.  B.  vol.  60) ; 
TurnU  «.  Crawley,  13  Q.  B.  197  (B.  C.  L.  R.  yoL  66). 

(6)  Bz  parte  Oekenden,  1  Atk.  235 ;  Franklin  «.  Hosier,  4  B.  A  Aid.  341  (E.  G.  L.  R.  toL 
6) ;  Ex  parte  Bland,  2  Rose  91.  And  see  Somes  v.  The  British  Empire  Shipping  Company, 
8  HoQse  of  Lords  Cases  338. 

(e)  Beran  v.  Waters,  M.  k  M.  236  (E.  C.  L.  R.  vol.  22)  \  Jaokson  v.  Cammins,  5  M.  A  W. 
S50,  351t;  Forth  e.  Simpson,  13  Q.  B.  680  (E.  0.  L.  R.  vol.  66). 

{d)  Forth  V.  Simpson,  13  Q.  B.  680  (E.  C.  L.  R.  toL  66).  Bat  see  AUen  «.  Smith,  12  C.  B. 
H.  B.  638  (B.  C.  L.  R.  roL  104). 

(«)  Searfa  «.  Morgan,  4  M.  A  W.  270.t 

(y)  Stone  V.  Lingwood,  1  Stra.  651. 
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Jackson  v.  Cummins,  that  the  occasional  possession  of  the  animals  by 
the  owner  destroys  the  implication  of  lien.  A  common  carrier  or  an 
innkeeper  may  claim  a  lien, — Skinner  v.  Upshaw,  2  Lord  Rayra.  752 ; 
Yorke  v,  Greenaugh,  2  Lord  Raym.  866 :  but  no  case  has  ever  extended 
that  right  to  a  private  carrier.  No  action  lies  for  salvage;  the  juris- 
diction, where  the  sum  is  under  200?.,  being  vested  in  two  justices, 
under  the  Merchant  Shipping  Act,  17  &  18  Vict.  c.  104:,  ss.  460-463, 
or  the  Court  of  Admiralty  where  it  exceeds  that  amount :  Atkinson 
V.  Woodall,  31  Law  J.,  M.  C.  174:  consequently,  it  cannot  be  the^ 
subject  of  lien  at  common  law.  Then,  this  is  clearly  not  the  case  of 
wreck  within  the  meaning  of  the  Merchant  Shipping  Act:  see  the 
judgment  of  Dr.  Lushington  in  the  case  of  The  Leda,  1  Swabey's 
Adm.  R.  40. 

Aspinall,  in  reply.— In  Scarfe  v.  Morgan,  4  M.  &  W.  270,  283,t 
Parke,  B.,  in  delivering  the  judgment  of  the  Court,  said:  '*The 
principle  seems  to  be  well  laid  down  in  Sevan  v.  Waters,  M.  &  M. 
235  (E.  C.  L.  R.  vol.  22),  by  Lord  Chief  Justice  Best,  that,  where  a 
bailee  has  expended  his  labour  and  skill  in  the  improvement  of  a 
chattel  delivered  to  him,  he  has  a  lien  for  his  charge  in  that  respect. 
Thus,  the  artificer  to  whom  the  goods  are  delivered  for  the  purpose 
o?  being  worked  up  into  form,  or  the  farrier  by  whose  skill  the  animal 
is  cured  of  a  disease,  or  the  horse-breaker  by  whose  skill  he  ia 
rendered  manageable,  have  liens  on  the  chattels  in  respect  of  their 
charges.  And  all  such  specific  liens,  being  consistent  with  natural 
equity,  are  favoured  by  the  law,  which  is  construed  liberally  in  such 
♦1201  ^^®^*"  *Can  it  be  said  that  the  property  in  this  ore  is  not 
J  improved  by  its  being  raised  from  the  bottom  of  the  river  ? 
This  was  clearly  a  case  of  general  average  within  the  definition  given 
in  the  authorities  already  referred  to.  Maclachlan,  at  p.  570,  says  : 
"  A  sacrifice  of  money,  when  the  expenditure  incurred  is  for  the 
common  benefit,  and  not  such  as  the  shipowner  undertakes  by  his 
contract  to  bear,  is  also  subject  of  general  average.^'  In  Briggs  r. 
The  Merchant  Traders'  Ship  Loan  and  Insurance  Association,  13  Q. 
B.  167  (E.  C.  L.  R.  vol.  66),  a  vessel  called  the  Joseph  Alexander, 
with  cargo  on  board,  abandoned  by  her  crew  at  sea,  was  brought  into 
harbour  by  salvors.  The  plaintiff,  who  was  the  owner  of  the  Josepli 
Alexander,  applied  to  the  Court  of  Admiralty,  and  obtained  possession 
of  the  ship  mi  cargo  on  entering  into  recognisance  as  a  security  for 
the  whole  salvage ;  and  he  efiFected  an  insurance,  intended  to  cover 
the  proportion  of  the  salvage  he  might  have  to  pay  under  the  recog- 
nisance. In  the  policy  the  subject-matter  of  insurance  was  described 
as  "  average  expenses  per  Joseph  Alexander."  The  vessel  then  sailed, 
and  was  totally  lost  with  *the  cargo  on  board.  The  plaintiff  was 
obliged  to  pay  the  amount  of  his  recognisance ;  and,  in  action  against 
the  underwriters,  it  was  held  that  the  cargo  was  liable  to  contribute 
a  rateable  portion  of  the  salvage ;  that  the  plaintiff,  who  had  become 
liable  to  pay  the  whole  salvage,  had  a  lien  on  the  cargo  for  that  rate- 
able proportion,  and  had  consequently  an  insurable  interest  in  the 
cargo ;  and  that  the  description  of  the  subject-matter  in  the  policy  as 
average  expenses  was  sufficient.  Seeing  that  this  is  an  attempt  on 
the  part  of  Huth  &  Co.  to  get  the  ore  out  of  the  hands  of  Thompson 
&  Co.  without  recompensing  them  for  their  trouble  and  expense  in 
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recovering  it,  the  Court  will  be  disposed  to  draw  any  inference  whict 
can  fairiy  be  drawn  in  support  of  the  equity  and  justice  of  the  case* 

*Erle,  C.  J. — ^I  am  of  opinion  that  Messrs.  Huth  &  Co.  are  r^ioi 
entitled  to  succeed  in  both  actions.  The  action  of  Thompson  ^ 
v.  Cast«llain  is  an  action  of  contract;  and  the  question  is,  whether  the 
defendants  entered  into  any  contract  with  the  plaintiffs  to  pay  them 
for  the  labour  and  expense  incurred  by  them  in  raising  the  ore  from 
the  bottom  of  the  Mersey.  It  is  quite  plain  upon  the  statements  in 
the  special  case  that  Thompson  k  Co.  did  not  do  any  work  at  the 
request  of  Huth  &  Co.*  All  that  was  said  by  Huth  &  Go.'s  clerk  when 
Paull  applied  at  their  counting-house  for  instructions,  wa8>  "  We  have 
nothing  to  do  with  it :  you  had  better  see  Lewis."  It  is  possible  that 
an  employment  by  Lewis  might  have  been  good  evidence  of  a  con- 
tract by  an  agent  of  Huth  &  Co.  But  Lewis  made  no  contract :  he 
merely  says,  on  being  applied  to,  "I  am  all  right:  I  am  insured  with 
Langton.  You  had  better  prepare  for  getting  it  [the  ore]  up :  but 
you  must  go  to  Langton  for  orders."  Assuming  that  Lewis  was  the 
agent  of  Huth  &  Co.,  he  could  not  delegate  his  authority  to  a  third 
person.  But,  in  truth,  there  is  no  pretence  for  saying  that  Lewis  was 
ever  represented  as  the  agent  of  Huth  &  Ca  Langton  was  the  per- 
son who  employed  Thompson  &  Co.  to  do  the  work,  and  to  him  they 
must  look  to  be  compensated  for  it. 

In  the  action  of  Castellain  v,  Thompson,  the  question  raised  is, 
whether,  as  against  Huth  k  Co.,  a  lien  was  created  and  vested  in 
Thompson  &  Co.  That  seems  to  me  to  involve  very  much  the  same 
question.  The  lien  most  relied  upon  by  Mr.  Aspinall  was,  a  lien  cre- 
ated by  a  contract  to  do  the  work,  whereby  the  ore  was  rendered  of 
more  value  to  the  owners.  I  do  not  decide  whether  Thomj)son  &  Co. 
would  have  had  a  lien  upon  the  ore  if  they  bad  been  employed  by 
Huth  &  Co.  to  raise  it,  because  I  am  of  opinion  that  they  made  no 
contract:  neither  did  they  hold  out  *anybody  as  being  the  r^ioo 
owner  of  the  ore,  so  as  to  estop  themselves  from  insisting  that  ^ 
they  are  the  real  owners.  If  they  had  done  so,  I  am  clearly  of  opinion 
that  they  would  have  been  estopped  from  saying  that  the  person  with 
whom  Thompson  &  Co.  contracted  upon  the  faith  of  that  conduct  or 
representation  was  not  the  true  owner.  Nothing  that  passed  between 
Paull  and  Huth  &  Co.'s  clerk  amounts  to  such  a  representation :  nor 
did  that  which  passed  with  Lewis  amount  to  a  representation  by 
Lewis, — still  less  a  representation  by  the  authority  of  Huth  &  Co., — 
that  Langton  was  the  owner  of  the  ore.  It  is  true  that  what  Lewis 
said  amounted  to  a  statement  that  Langton  was  the  person  who  was 
ultimately  liable  for  the  loss ;  but  there  is  nothing  to  show  that  the 
ownership  of  Langton  was  affirmed  with  the  authority  of  Huth  &  Co. 
The  question  arises  between  Huth  &  Co.  and  Thompson  &  Co.  who 
claim  a  lien.  The  latter  have  failed  to  establish  to  my  satisfaction  that 
the  former  in  any  way  held  out  Langton  as  the  owner  of  the  ore,  so 
as  to  estop  themselves  from  maintaining  trover  for  it. 

I  also  think  there  is  no  ground  for  the  suggestion  that  the  lien  can 
be  insisted  upon  by  reason  of  a  claim  for  general  average.  The  ore 
was  sank  at  the  bottom  of  a  navigable  river.  The  claim  is  not  in 
respect  of  expense  incurred  by  the  master  or  the  owners  for  the  benefit 
of  all  concerned.    Nor  was  this  a  case  of  complete  wreck :  and  all 
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that  was  done  by  Thompson  &  Co.  was  done  by  virtue  of  a  contract 
entered  into  with  the  person  ultimately  interested  in  recovering  the 
ore.  Huth  &  Co.  and  licwis  refused  to  employ  them  :  Langton  did 
employ  them.  Without,  therefore,  deciding  whether  the  claim  to 
general  average  would  under  other  circumstances  be  sustainable  or 
♦1231  °^*'  ^^  ^®  enough  to  say  that  the  express  contract  *here  shows 
^  the  capacity  in  which  the  work  was  done  by  Thompson  &  Co., 
'  and  that  that  ground  cannot  be  maintained.  I  also  think  this  cannot 
be  relied  on  as  a  claim  for  salvage  either  under  the  Merchant  Shipping 
Act,  1854,  or  at  common  law. 

With  every  desire  to  assist  Thompson  &  Co.,  who  have  done  merito- 
rious service  for  which  they  ought  to  be  paid,  I  am  unable  to  discover 
any  principle  upon  which  they  can  be  entitled  to  sue  Huth  &  Co.  for 
the  expenses  they  have  incurred,  or  to  set  up  any  claim  in  answer  to 
the  demand  of  Huth  &  Co.  as  the  real  owners  of  the  ore  in  question. 

Williams,  J. — I  am  entirely  of  the  same  opinion.  I  think  there 
was  no  sufficient  evidence  that  Langton,  who  gave  the  order  for  rais- 
ing the  sunken  ore,  did  so  as  the  agent  of  Huth  k  Co.,  so  as  to  make 
them  liable  in  the  first  action.  And,  as  to  the  second  action,  it  appears 
to  me -that  there  is  no  evidence  of  any  representation  made  by  or 
under  the  authority  of  Huth  &  Co.  that  Langton  was  the  real  owner 
of  the  ore.  If  there  had  been  evidence  of  that,  Huth  &  Co.  would 
have  been  estopped,  and  would  have  found  themselves  in  no  better 
condition  as  to  the  claim  of  lien  than  if  they  had  been  the  vendees 
or  assignees  of  Langton.  But  I  see  no  reason  to  estop  Huth  &  Co. 
from  asserting  the  truth.  That  being  so,  the  only  question  is  whether 
Thompson  &  Co.  could  under  the  circumstances  set  up  any  claim  for 
a  lien  at  common  law.  It  seems  to  me  that  the  facts  are  conclusive 
to  show  that  there  is  no  pretence  for  a  lien  either  in  respect  of  general 
average  or  of  salvage. 

Byles,  J. — I  am  of  the  same  opinion.  Looking  at  the  evidence  by 
which  it  is  sought  to  bind  Huth  &  Co.,  it  seems  to  me  that  no  contract 
♦1241  ^^^  raade  by  their  *clerk  with  Thompson  &  Co.,  nor  was  any 
J  person  represented  as  being  authorized  to  contract  for  them. 
Huth  &  Co.,  therefore,  are  in  the  position  of  being  the  true  owners 
of  the  goods,  unencumbered  by  any  contract  in  respect  of  them.  It 
has  been  suggested  that  this  is  either  a  case  of  general  average  or  a 
case  of  salvage.  Both  seem  to  me  to  be  equally  out  of  the  question. 
This  is  not  a  case  in  which  the  master  or  the  owners  assume  to  act  for 
the  benefit  of  all  concerned,  as  if  they  had  been  at  sea:  but  Thomp- 
son &  Co.  assumed  to  act  under  an  alleged  contract  with  the  person  he 
imagined  to  be  the  true  owner  of  the  ore.  I  do  not  say  that  Thompson 
&  Co.  might  not  have  had  a  lien  as  against  the  person  who  gave  them 
the  order  to  do  the  work.  But  that  would  be  like  the  ordinary  case 
of  lien,  which  is  good  only  against  the  person  to  whom  the  chattel 
belongs.  The  consequence  is  that  Messrs.  Huth  &  Co.  are  entitled  to 
succeed  in  the  action  in  which  they  are  plaintiffs ;  and  that,  as  they 
never  contracted  with  Thompson  &  Co.,  tney  are  equally  entitled  to 
succeed  in  the  action  in  which  they  are  defendants. 

Kbating,  J. — ^If  I  could  have  discovered  any  ground  upon  which 
the  claim  of  Thompson  &  Co.  could  be  supported,  I  should  nave  been 
very  glad.    But  really  there  is  no  evidence  whatever  to  fix  Huth  & 
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Co.  either  as  having  made  a  special  contract  with  Thompson  &  Co.  for 
the  raising  of  the  ore,  or  to  estop  them  from  saying  that  the  person 
with  whom  Thompson  &  Co.  did  contract  was  not  the  real  owner  of 
the  ore.  I  therefore  entirely  agree  in  the  conclusion  at  which  my 
Lord  and  my  learned  Brethren  have  arrived. 

Judgment  accordingly. 


♦CHAMBERS  v.  MILLER  and  Others.     Nov.  20.       [*125 

The  plaintiff  pretented  (on  behalf  of  his  emplojer)  a  check  >t  the  defendants'  banking* 
hooM.  The  defendants'  oashier  counted  oat  the  amount  in  notes,  gold,  and  silver,  and  placed 
it  on  the  counter.  The  plaintiff  took  it  and  counted  it,  and  was  in  the  act  of  counting  it  a 
second  time,  when  the  cashier  (having  discovered  that  the  drawer's  account  was  overdrawn) 
demanded  the  monej  back,  and,  upon  the  plaintiff's  reAisal,  detained  him  and  took  it  from  him 
hy  fbrce  :— 

Held,  that  the  property  in  the  notes  and  money  had  passed  from  the  bankers  to  the  bearer. 
•f  the  check,  and  that  the  payment  was  complete  and  could  not  be  revoked. 

This  was  an  action  for  an  assault  and  false  imprisonment.  The- 
defendants  justified  the  assault  under  the  circumstances  hereinafter 
stated. 

The  cause  was  tried  before  Erie,  C.  J.,  at  the  sittings  in  London- 
after  the  last  Term.  The  facts  which  appeared  in  evidence  were  as 
follows : — The  plaintiflF,  who  was  clerk  to  a  merchant  at  Sunderland^ 
went  to  the  banking-house  of  Woods  k  Co.  at  that  place  (the  defend^ 
ants),  and  presented  to  one  of  th6  cashiers  named  Armstrong  a  check 
for  151?.  10*.  6cf.,  drawn  upon  the  bankers  by  one  of  their  customers. 
Armstrong, — who  had  been  absent  a  few  weeks  from  the  bank,  and 
therefore  was  not  aware  that  the  drawer's  account  was  insufficient  to 
meet  the  check, — received  the  check,  and  took  the  amount  from  the 
till  in  notes,  gold,  and  silver,  and  placed  it  on  the  counter  and  went 
away.  The  plaintiflF  drew  the  money  towards  him,  counted  it  over, 
and  was  in  the  act  of  counting  it  a  second  time,  when  the  cashier  (who 
had  in  the  mean  time  ascertained  on  inquiry  that  the  account  of  the 
drawer  was  very  considerably  overdrawn)  returned  and  said  that  the 
check  could  not  be  paid.  The  plaintiflf,  however,  having  possession 
of  the  money,  put  it  in  his  pocket ;  whereupon  the  cashier  detained 
him  until  he  returned  the  money,  under  a  threat  of  giving  him  into 
custody  on  a  charge  of  stealing  it,  and  restored  the  check  uncancelled, 
which  was  afterwards  presented  to  the  drawer  and  paid  by  him. 

Upon  these  facts,  his  Lordship  ruled  that  the  property  in  the  money 
had  passed  to  the  bearer  of  tne  check,  and  consequently  that  the 
defendants'  justification  failed. 

*The  jury  returned  a  verdict  for  the  plaintiflF,  damages  r^ioft 
101  L  ^^^ 

Bovill  Q.  C,  on  a  former  day  in  this  term,  pursuant  to  leave 
reserved  to  him  at  the  trial,  obtained  a  rule  nisi  to  enter  a  verdict  for 
the  defendants.  He  submitted,  that,  as  the  plaintiflF  was  still  counting 
the  money  at  the  time  the  payment  was  recalled,  there  had  been  no 
complete  acceptance  on  his  part  to  vest  the  property  in  him ;  and  that, 
at  all  events,  the  money  was  recoverable  back,  as  having  been  paid 
under  a  mistake  of  fact,  upon  the  principle  laid  down  in  the  cases 
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cited  in  the  notes  to  Harriot  v.  Hampton  (7  T.  B»  269),  2-  Smith's- 
Leading  Gases,  5th  edit.  856,  et  seq. 

Of'erend,  Q.  C,  and  Lewers^  now  showed  caase.^--The  bankers  having 
received  the  check  and  handed  the  money  t<>* the  bearer,  the  transac- 
tion was  complete,  and  the  money  became  the  money  of  the  recipient, 
— so  much  so,  that,  if  a  thief  had  come  into  the  banking-house  and 
seized  the  money  whilst  the  party  was  in  the  act  of  counting  it,  the 
loss  would  have  been  that  of  the  presenter  of  the  check,  and  not  of 
the  bankers,  [Eele,  C.  J. — The  cashier  had  counted  out  the  money 
and  put  it  on  the  counter  with  the  intention  of  paying  it  over  ia 
exchange  for  the  check.  The  plaintiff  had  counted  it  over  once,  and 
was  in  the  act  of  counting  it  over  again,  for  greater  caution^  when  he 
was  seized.]  The  transaction,  so  far  as  the  bankers  were  concerned, 
was  fully  completed.  [Byles,  J. — If  this  had  been  a  forged  bill, 
instead  of  a  check,  you  would  hardly  deny  that  the  money  might 
have  been  recovered  back.]  In  Price  v.  Neal,  3  Burr.  1354,  wtera' 
forged  bills  of  exchange  had  been  accepted  and  paid  by  the  drawee, 
♦1271  ^*  ^^  ^®^^  ^^^^  ^®  could  not  recover  *back  the  money  fronr 
^  the  person  to  whom  he  paid  it,  and  who  was  a  bon&  fide  holder 
of  the  bills.  Lord  Mansfield  said :  "  Here  was  no  fraud,  no  wrongs 
It  was  incumbent  on  the  plaintiff  to  be  satisfied  that  the  bill  drawn 
upon  him  was  the  drawer's  hand,  before  he  accepted  oar  paid  it;  but 
it  was  not  incumbent  upon  the  defendant  to  inquire  into*  it.  Here 
\was  notice  given  by  the  defendant  to  the  plaintiff  of  a  bill  drawa 
lupan  him ;  and  he  sends  his  servant  to  pay  it  and  take  it  up.  The 
other  bill  he  actually  accepts ;  after  which  acceptance,  the  defendant 
innocently  and  bonfi  fide  discounts  it.  The  plaintiff  liea  by  for  a 
eoneiderable  time  after  he  has  paid  these  bills,  and  then  found  out 
that  they  were  forged ;  and  the  forger  comes  to  be  hanged.  He  made 
no  objection  to  them  at  the  time  of  paying  them.  Whatever  neglect 
there  was,  was  on  his  side.  The  defendant  had  actual  encouragement 
from  the  plaintiff  himself  for  n^otiating  the  second  bill,  from  the 
plaintiff's  naving  without  scruple  or  heaitation  paid  the  first ;  and  he 
paid  the  whole  value  bonS  fide.  It  is  a  misfortune  which  has  hap- 
pened without  the  defendant's  fault  or  neglect.  If  there  vnta  no 
neglect  in  the  plaintiff,  yet  there  is  no  reason  to  throw  off  the:  lose 
from  one  innocent  man  upon  another  innocent  man:  but,  in  this  case, 
if  there  \was  cmg  fault  or  negligence  in  any  one,  it  certainly  was  in 
the  plaintiff,  and  not  in  the  defendant."  So,  here,  the  banker  is 
bound  to  know  the  state  of  his  customer's  acoount  before  he  honours 
his  check :  the  bearer  can  know  nothing  about  it.  [Ebls^  CL  J. — In 
Price  V.  Neal,  the  plaintiff  accredited  the  bills  by  accepting  them.(a)] 
That  case  is  confirmed  by  Smith  v.  Mercer,  6  Taunts  76  (E.  C.  L,  R* 
vol.  1),  1  Marsh.  4S8  (E.  C.  L.  B.  voL  4),  There^  the. defendants  took 
a  bill  accepted  payable  at  the  plaintiffs',  who  were  the  drawee's  bank* 
^2 oQ-1  ^Ts,  and  endorsed  it  to  their  (the  defendants')  ^agents,  to  whom 
-'  the  plaintifis  paid  it  when  due,  and  seven  days  after  seat  it  as 
their  voucher  to  the  drawee  who  apprised  them  tliat  the  aeceptanoe 
was  forged ;  and  it  was  held  by  Gibbs,  C.  J.,  Heath,  J.,  and  Dallas^  J. 
(Ohambre,  J.,  dissenting),  that  the  plaintif&  could  not  recover  frcnn 
the  defendants  the  amoojDt  which  Uiey  had  thus  paid  them  on  the 

(a)  8m  SmiUi  B.  Ufonaok,  6  a  B.  48«(E.  0.  L.  R^ YoL  6«> 
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forged  acceptaiKie.  At  all  events,  t!ie  bankers  cjouM  not  recover  back 
the  money  from  the  dlerk,  who  received  it  on  abcdtint  of  his  employ- 
ers: Stephehs  v.  Badcock,  8  B.  &  Ai  8M  (E:  C.  L:  R.  vol.  23).  A 
fottiori  they  could  not  justify  taking  the  money  from  him  by  force. 
[Williams,  J.-^The  whole  question  is,  whether  the  delivery  of  the 
money  was  complete  oi  not.]  Of  that,  it  ii  submitted,  there  can  be 
no  doubt 

BoviUy  Q.  0.,  Mantsty,  Q.  C^  and  T,  Jontt^  in  support  of  the  rule, — 
To  constitute  a  complete  payment  so  as  to  pass  the  property  in  the  j 
money,  thete  miist  b^  the  concurrence  of  the  two  minds, — ^the  payer 
must  intend  to  pay,  and  the  recipi^hi  must  assent  to  rdceive  the  money. 
The  transactioii  here  had  not  reached  that  stage  when  the  money  was' 
recalled;  for,  the  plaintiff  had  not  finished  the  cotintiiig  to  his  satis- 
faction.   Could  it  be  said,  that  if  tbere^  had  been  a  5?.  note  short,  or 
a  counterfeit  note  amongst  the  mass,  he  could  not  have  demanded  an 
additional  note  or  repudiated  the  bad  one?     Without  complete 
acceptance,  the  payment  was  inchoate,  and  might  be  recalled.    At 
all  events,  it  its  manifest  that  this  was  a  payment  made  under  a 
mistake  of  &cts,  aiid  therefore  it  is  inequitable  on  the  part  of 
the  recipient  to  retain  it,  and  it  might  be  recovered  back  upon 
the  principle  laid  down  in  Kelly  v.  Solan,  9  M.  4;  W.  54,t  Town- 
send  V.  Crowdie,  8  C.  B.  N.  S;  477  (E.  C.  L.  R.  vol.  98),  and  the  other 
authorities  collected  in  the  notes  to  Harriot  v.  Hampton,  2  Smith's 
Leading  Cases  856.    [Keating,  J.— There  was  no  laches  in  those 
♦cases:  here  there  was.]    Suppose  there  w6re  laches,  in  order  r^iog 
to  preclude  the  party  froni  recovering  back  the  money,  it  must  ^ 
be  shown  that  h^e  has  sustained  prejudice ;  and  none  was  sustained 
here.     Thus,  in  Wilkinson  v.  Johnston, »  B.  &  C.  428  (E,  C.  L.  R.  vol. 
10),  5  D.  4;  R.  40S  (E.  0.  L.  R.  vol.  16),  certain  bills  of  exchange  pur- 
porting  to  have,  amongst  others,  the  endorsement  of  H.  &  Co.,  bankers 
of  Manchester,  were  presented  for  payment  in  London  at  a  house  where 
the  acceptance  appointed  them  to  be  paid    Payment  being  refused, 
the  notary  who  presented  them  took  them  to  the  plaintiflF,  the  London 
correspondent  ot  H.  &  Co.,  and  asked  hint  to  take  up  the  bills  for  their 
honour.    He  did  so,  and  struck  out  the  endorsements  subsequent  to 
that  of  H.  &  Co.,  and  the  money  was*  paid  over  to  the  defendants,  the 
holders  of  the  bills.    The  same  morning,  it  w*a8  discovered  that  the 
bills  were  riot  genuine,  and  that  the  natnes  of  the  drawer,  the  acceptor, 
and  H.  A:  Co.  were  forgeries.    The  plaintiflF  immediately  sent  notice 
to  the  defendant,  and  demanded  to  have  the  money  repaid.    This 
notice  was  given  in  time  for  the  post,  so  that  notice  of  the  dishonour 
could  be  sent  the  same  day  to  thJl  endorsers;    It  was  held,  that  the 
plaintifl)  having  paid  the  money  through  a  mistake;  was  entitled  to 
recover  it  back,  the  mistake  having  beein  discovered  before  the  de-  i 
feiidant  hAd  lost  his  remedy  against  the  prior  endorsers.    What  is 
this  but  a  payment  of  money  by  niistake,  in  the  hUrry  of  business, 
which  the'  Court  of  Queen's  Bench,  in  Lucas  v.  Warswick,  1  M.  & 
Rob.  298,  held  might  be  recovered  back  as  money  had  and  received 
to  the  U36  of  the  plaintiffs  ?    In  Martin  v.  Morgan,  8  J.  B.  Moore  635 
(E.  C.  L.  R:rbl.  4),  1  B.  &  B.  289  (E.  C.  L.  R.  vol.  5),  G-ow  122,  where 
the  defendants,  knowing  a  check  to  be  post-dated,  and  that  the  drawers 
wefe  insolvent,  presentedit  for  payment  to  the  plaintiff,  who  were 
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bankers,  and  who,  without  knowledge  of  these  facts,  paid  it,  although 
♦1301  ^^^^  ^^^  *^^  funds  of  the  drawers  in  their  hands  at  the  time, 

J  but  expected  some  in  a  few  days, — it  was  held  that  thejr  were 
entitled  to  recover  it  back  as  money  had  and  received  to  their  use. 
[Byles.  J. — That  was  a  case  of  fraud.]  In  Cocks  v.  Masterman,  9  B. 
&  C.  902  (E.  C.  L.  R.  vol.  17),  4  M.  k  B.  676,  a  bill  purporting  to  have 
been  accepted  by  A.,  was  presented  for  payment  to  his  bankers  on  the 
day  when  it  became  due.  The  latter,  believing  it  to  be  the  genuine 
acceptance  of  A.,  paid  the  amount,  but,  an  the  folhimng  day,  having 
discovered  that  the  acceptance  was  a  forgery,  they  gave  a  notice  of 
that  fact  to  the  party  to  whom  they  had  paid  the  bill,  and  required 
him  to  return  the  money.  But  the  Court  decided  that  the  holder  of 
a  bill  is  entitled  to  know,  on  the  day  when  it  becomes  due,  whether  it 
is  honoured  or  dishonoured ;  and  that,  no  notice  of  the  forgery  having 
been  given  on  the  day  the  Mil  became  due,  the  parties  who  had  paid  the 
money  were  not  entitled  to  recover  it  back.  There,  but  for  their 
laches,  and  the  prejudice  sustained  by  the  defendants,  the  plaintifi& 
would  have  been  held  entitled  to  recover  back  the  amount  as  having 
been  paid  under  a  mistake  of  facts.  [Byles,  J. — I  do  not  remember 
any  case  where  it  has  been  held  that  the  payment  of  a  check  can  be 
recalled  by  reason  of  the  banker  subsequently  discovering  that  the 
customer's  account  was  overdrawn.  Ebls,  C.  J. — The  nearest  case  is 
that  of  Boyd  v.  Emmerson,  2  Ad.  &  E.  184  (E.  C.  L.  R.  vol.  29),  4  N. 
&  M.  99  (E.  C.  L.  R.  vol.  80).  The  plaintiflf  receiving  a  check  drawn 
upon  the  defendants,  who  were  his  own  bankers,  took  the  check  to 
the  banking-house,  where  he  first  gave  some  directions  to  a  clerk  upon 
another  subject,  and  then,  while  the  clerk  was  minuting  such  direc- 
tions, laid  the  check  on  the  counter  and  said  "Place  this  to  my 
account"  or  "  credit."  Nothing  more  was  said  on  either  side,  and  the 
plaintiff  left  the  check.  It  was  not  cancelled,  or  placed  to  the  plain- 
*13n  *^^  ®  credit,  or  debited  to  the  *drawer,  who  had  already  over- 

-'  drawn  his  account;  and  the  bankers,  after  making  some  inqui- 
ries after  the  drawer,  which  led  to  no  result,  gave  the  plaintiflf  notice 
on  the  following  day  that  the  check  would  not  be  paid.  It  was  held, 
that,  in  the  absence  of  an  express  direction  or  demand  by  the  plain- 
tiff at  the  time  of  presenting  the  check,  the  bankers  were  entitled  to 
consider  it  presented  to  them,  not  as  the  agents  of  the  drawer  for  the 
purpose  of  present  payment,  but  as  the  plaintiff's  agents,  to  place  the 
check  to  his  credit,  like  any  other  negotiable  security,  and  obtain  pay- 
ment with  reasonable  diligence ;  and,  consequently,  that  no  implied 
promise  to  pay  arose  from  the  check  being  received  without  observa- 
tion, and  no  further  communication  made  to  the  plaintiff  till  the  fol- 
lowing day.]  Suppose  a  check  paid  by  the  banker  under  an  impres- 
sion that  it  was  drawn  by  one  customer,  and  it  turned  out  that  it  was 
drawn  by  another, — could  the  person  who  had  received  the  money 
lawfully  retain  it?  [Bylbs,  J.— That  is  not  this  case.  Can  you 
justify  taking  the  money  out  of  the  man's  pocket?  Suppose  the 
plaintiff  had  gone  away  with  the  money  and  given  it  to  his  employer, 
could  you  have  taken  it  from  the  pocket  of  the  latter  ?]  Why  not  ? 
In  Smith  v.  Mundy,  29  Law  J.,  Q.  B.  172,  the  plaintiff  agreed  to  enter 
into  partnership  with  one  Williams,  who  owed  money  to  the  defend- 
ant.   The  plaintiff,  with  the  sanction  and  authority  of  Williams,  wrote 
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to  the  defendant,  enclosing  the  halves  of  two  bank-notes,  and  asking 
for  a  statement  of  the  full  amount  due  from  Williams.  The  defend- 
ant wrote,  acknowledging  the  receipt  of  the  half  notes,  and  stating 
that,  on  receipt  of  the  second  halves,  he  would  send  a  stamped  acknow- 
ledgment. The  agreement  for  the  partnership  between  the  plain tiflF 
and  Williams  went  oS,  and  the  plaintiff  required  the  defendant  to 
return  the  half-notes ;  *and,  on  his  refusal  to  do  so,  brought  an  r#-i  oo 
action  for  their  recovery :  and  it  was  held  that  he  was  entitled  •- 
to  recover.     That  is  a  much  stronger  case  than  this.  j 

Eblb,  C.  J. — I  am  of  opinion  that  this  rule  should  be  discharged. 
This  is  an  action  for  a  trespass  committed  by  the  defendants,  in  assault- 
ing and  imprisoning  the  plaintiff  under  a  plea  that  certain  money 
which  was  in  the  pocket  or  the  plaintiff  was  the  property  of  the  de- 
fendants, and  that  the  latter  had  a  right  to  detain  him  and  take  it  from 
him.  The  question  reserved  for  our  consideration, — and  upon  which 
we  are  called  upon  to  decide  both  as  Judge  and  jury, — is,  whether, 
under  the  circumstances  proved  at  the  trial,  the  money  had  passed  to 
the  plaintiff  or  still  remained  the  property  of  the  defendants.  The 
ordinary  rule  of  law,  is,  that  the  property  m  a  chattel  passes  accord- 
ing to  the  intention  of  the  parties.  In  an  ordinary  transaction  of 
sale,  where  the  proposed  seller  says  to  the  proposed  buyer,  "  I  will 
sell  you  such  and  such  goods  at  such  a  price,''  the  assent  of  the  buyer 
signified  by  the  word  *'done"  is  enough  to  fix  the  right  of  property. 
In  the  case  of  a  gift,  the  property  passes  by  delivery.  Ana  so  with 
all  the  ordinary  transactions  of  life.  With  regard  to  checks,  the  well- 
known  course  of  business  is  this, — When  a  check  is  presented  at  the 
counter  of  a  banker,  the  banker  has  authority  on  the  part  of  his  cus- 
tomer to  pay  the  amount  therein  specified  on  his  account.  The  money 
in  the  banker's  hands  is  his  own  money.  On  presentment  of  the 
check,  it  is  for  the  banker  to  consider  whether  the  state  of  the  ac- 
count between  him  and  his  customer  will  justify  him  in  passing  the 
Eroperty  in  the  money  to  the  holder  of  the  check.  In  this  case,  the 
anker's  clerk  had  gone  through  that  process,  and  so  far  as  in  him  lay  did 
that  which  would  pass  the  property  in  the  money  to  the  plaintiff.  He 
♦counted  out  the  notes  and  gold  and  placed  them  on  the  counter  r^^oo 
for  the  plaintiff  to  take  up.  It  no  longer  remained  a  matter  of  •- 
choice  or  discretion  with  him  whether  he  would  pay  the  check  or  not. 
The  plaintiff  had  taken  possession  of  the  money,  counted  it  once,  and 
was  in  the  act  of  counting  it  again,  when  the  clerk,  who  had  gone 
from  the  counter,  finding  that  there  was  a  mistake,  not  as  betweeu 
him  and  the  bearer  of  the  check,  but  as  between  him  and  the  customer, 
returned  and  claimed  to  revoke  the  act  of  payment  which  on  his  part 
was  already  complete,  and  claimed  to  have  the  money  back.  Now, 
the  bankers  had  parted  with  the  money,  and  the  plaintiff  had  accepted 
it  It  is  true  he  had  not  finished  counting  it,  and  that,  if  he  had  found 
a  note  too  much  or  a  note  short,  there  was  still  time  to  rectify  the 
mistake.  But,  according  to  the  intention  of  the  parties,  and  the  course 
of  business,  the  money  had  ceased  to  be  the  money  of  the  bankers, 
and  had  become  that  of  the  party  presenting  the  check.  It  was  the 
clear  opinion  of  the  jury^that  the  property  passed:  and  equally  clear 
am  I,  if  it  was  a  question  of  law  for  me,  that  the  bankers  did  by  that 
which  took  place  pass  the  property  in  the  money  to  the  holder  of  the 
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check.  On  that  ^onnd  I  am  of  opinion  that  the  plaintiff  ia  epitilled 
to  retain  his  verdict.  That  which  passed  amountea  to  payment  of  the 
check ;  and  the  plaintiff  was  entitled  to  retain  the  niionej.  Some  of 
the  cases  which  were  cited  might  be  applicable,  if  the  .ci}3V)mer  had 
obtained  by  mistake  from  the  banker  monej  tp  which  he  was  not 
entitled,  in  Kelly  v,  Solari,  9  M.  &  W.  64,t  the  administratrix  wa.« 
not  entitled  to  receive  the  money.  The  policy  under  which  the  pay- 
ment had  been  made  to  her  was  a  lapsed  policy,  iind  tb^  money  was 
paid  under  a  mistake  of  f^.  That  being  so,  and  it  being  against  al) 
*1B4:1  ^?^^^J  ^^^  S^  conscience  that  she  shpiild  retain  il^  *tne  money 
^  was  held  to  be  recoverable  back.  Bnt^  tfa  between  the  p^rtie^ 
here,  there  was  no  manner  of  mistake.    The  banker^^  ,cler)i:  chose  to 

Eay  the  check ;  and  the  moment  the  person  presenting  the  icheck  pu). 
is  hand  upon  the  naoney  it  became  irievocably  his. 
WiLUAMS,  J. — ^I  am  entirely  of  the  sanie  opinion.  Drawing  the 
inference  which  is  fairly  deducible  from  the  fy^  ployed,  it  seejons  t9 
me  that  the  person  who  acted  as  cashier  of  the  bank  upon  the  occaaio]) 
in  question  meant  to  part  with  ihe  money,  and  tha^  the  pjsrson  who 
presented  the  check  meant  to  receive  it  and  did  re<^ve  it.  There 
was  a  complete  and  absolute  transfer  of  the  mon^y  judder  fhe  aatbority 
of  the  drawer  of  the  check.  It  is  said  that  the  transaction  was  no| 
complete,,  because  the  plaintiff  had  not  finished  counting  the  money^ 
and  therefore  that  he  did  not  consider  that  the  mfitter  haS  coijoe  to  a^ 
end.  I  cannot  by  any  means  assent  to  thfkt.  The  Recipient  had  a 
right  to  count  the  money,  or  he  miglU  if  he  pleased  b^ve  ta)cen  it  oipr 
the  counter  without  counting  it.  I  see  i^o  gTQund  ]fh^i(direr  for  saying 
that  the  transaction  was  incomplete.  Tl^ere  wa^  no  evidence  t^^at 
anything  farther  remained  to  be  don9  tp  complete  ^t.  The  act  q[ 
counting  was  no  indication  on  the  part  of  the  plaint^  that  h,e  had  not 
accepted  the  money.  That  argumejpt  w^s  founded  upon  ^  mistaken 
view  of  the  mode  in  which  the  question  arises,  ^^here  moQcy  is  paid, 
not  in  performance  of  a  promise,  at  the  pr^i^se  day  on  yfhiph  }t  oughi 
to  have  been  paid,  but  in  satisfaction  of  ^  biref^h  ,of  pjfofnise^  there 
must  be  not  only  payment  but  acceptance  in  aatisfiictiQ^.'  That,  hpw: 
ever,  is  not  so  where  the  payment  is  made  in  pe^rformancept  ^n  ^^gree^ 
ment  on  the  precise  day^  or  where  the  creation  of  ^he  righ)  to  receiy/» 
*1351  ^^^  money  and  the  act  of  paym.ent  i^re  simultaneous.  Jtf  Hhes^ 
^  cases,  where  the  money  finds  its  w»y  ^ntq  the  hands  of  th^ 
person  to  whom  the  payment  is  to  be  madp,  the  transaction  is  cpm; 
plete.  If,  in  this  case,  after  the  mc^r)ey  t>ad  be^  pla(^  I>y^l^e  ca^h^pr 
upon  the  counter,  and  drawn  towards  him  by  the  p)aiptiff,  j^  thief  ha^ 
come  in  and  stolen  it  whilst  he  wa^  in  the  act  of  counting  1%,  (he  lp8# 
^would  clearly  have  fallen  upon  the  pl^iptiffr  i^nd  the  ^nj^ers  wo9|14 
not  have  been  under  any  obligation  to  pay  the  amount  over  ^aiii» 
Then  it  is  said,  that,  the  money  having  bj^en  paid  nnder  a  n^ istake  of 
fact,  money  had  and  received  would  lie  tQ  recovef  it  back,  and  there- 
fore that  the  d^endants  were  justified  \r^  seizii^  the  plaintiff  anc) 
forcibly  regaining  possession  of  it.  It  is  quite  uiinesoessaiy  fo  colder 
that  There  was  no  mistake  of  fact  within  the  meaning  qf  the  rule  ob 
the  subject.  One  acting  as  the  cashier  of  the  bank,  with  the  authority 
of  the  bankers,  transfers  the  possession  o{\\xe  money  io  the  plaintiff 
under  an  impression  that  he  is  the  bearer  of  a  genuine  check,  and 
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Ittkes  the  clieok  from  bin  in  the  ordinary  way.  All  the  facts  are 
precisely  as  the  cashier  apprehended  them.  There  is  no  mistake.  It 
may  be,  tha(t,  if  tbeoashier  had  at  the  time  been  aware  of  the  state  of 
the  custoQ^r^B  aeiBonnt,  faewouid  not  h»ve  paid  the  check.  Bat,  if  we 
were  to  go  into  all  the  remote  considerations  by  which  parties  may  be 
inflnenc^,  it  would  be  opening  a  rerj  wide  field  of  <K>njeotiire,  and 
would  lead  to  infinite  eonmsion  and  annoyance. 

BtlbSp  J. — I  am  of  (he  same  opwion.  The  property  in  the  money 
passed  to  the  rocipient,  and  the  check  was  paid.  It  is  true  that  the 
naoney  remained  upon  >the  bankers'  counter.  But  a  banker^s  counter 
is  no  more  than  « table  wbioh  is  provided  by  the  banker  for  the  more 
convenient  carrying  on  cash  transactions  ^between  him  and  his  p^og 
customers  and  those  who  come  to  pay  and  receive  money  there :  *- 
and  the  same  rule  must  be  applied  whether  the  payment  is  made  from 
one  side  of  the  counter  or  the  ether.  Here,  the  check  was  received 
by  the  cashier,  and  the  money  handed  over  to  the  person  presenting 
it.  The  latter  had  oonnted  the  money  once,  and  was  in  tbe  act  of 
counting  it  again  when  the  cashier  claimed  a  right  to  recall  it.  I 
must  confess  that  I  should  be  inclined  to  hold,  as  matter  of  law,  that, 
so  soon  as  the  money  was  laid  upon  the  counter  for  the  hoMer  of  the 
check  to  take,  it  became  the  money  of  the  latter.  It  has  been  sug- 
gested that  it  was  still  competent  to  the  party  to  object  to  one  of  the 
notes,  for  instance,  that  it  was  forged.  What  then?  The  only  con- 
sequence woutd  be  that  he  wonld  have  a  right  to  demand  another  note 
in  place  of  it.  His  righit  to  rescind  the  transaction  so  far  would  not 
prevent  the  property  in  the  rest  {ram  vesting  in  liim.  The  only  point 
npon  which  I  have  fek  any  hesttatioB,  is,  whether  there  could  be  any 
retractation  of  the  payment.  I  think,  however,  it  would  be  extremely 
dangerotts,  and  would  create  a  great  sensation  in  the  city  of  London, 
if  it  were  to  be  held  in  Westminster  Hall,  that,  aflber  a  check  had  been 
regularly  handed  over  the  banker^s  counter  and  the  money  received 
for  it,  and  in  the  act  of  being  counted,  the  banker  might  treat  the 
check  as  unpaid,  because  ha  has  subsequently  to  his  taking  the  check 
and  handing  over  the  amount  ascertained  that  the  state  of  the  cus- 
tomer's account  was  unfavourable.  If  it  were  so  held,  it  certainly 
would  be  so  for  the  first  time.  This  was  not  a  payment  made  under 
anv  mistake  of  &cts.  The  bankers  (or  their  agent,  the  cashier)  had 
full  notice  in  writing  of  all  the  facts.  And,  even  if  this  had  been  a 
payment  made  under  such  a  mistake  of  facts  as  would  have  entitled 
the  bankers  to  recover  back  the  money  *from  the  holder  of  the  r«-i  07 
check,  by  an  action  for  money  had  and  received,  I  must  entirely  ^ 
withhold  my  assent  from  the  proposition  that  they  could  justify  the 
act  of  seizing  the  person  to  whom  they  had  voluntarily  paia  the 
money,  and  picking  his  pocket  I  am  quite  aware  that  a  question 
has  lately  arisen,  as  to  whether  or  not  a  party  (or  his  servants)  whose 
property  is  wrongftilly  in  another's  possession  may  by  retaking  it 
administer  summary  redress  to  himself.(a)    But,  be  that  as  it  may, 

(a)  Bladw  «u  Hlggi,  It  C.  B.  N.  8.  713  (B.  C.  L.  R.  vol.  100),  and  II  C.  B.  N.  S.  iOl  (B.  C. 
It,  R.  ToL  104).  Th«  4«MtioB  tb«re  wu  wiMtlier  th*  things  seised  (nbbiU)  w«re  the  prcpertf 
«f  tlM  BSMter.  This  Conrt  upon  the  first  oeoasioo  decided,  that,  assuming  that  they  were,  th« 
•ibare  was  jnstifiableu  On  th«  second  ocossion,  they  held  that  the  rabbits  were  under  the  cir- 
OuiBstanees  the  subject  of  property.  The  propriety  of  the  first  decision  Was  not  questioned : 
and  tha  deelaioa  of  the  Court  mpoa  tlM  second  oeoaslwi  has  sinsa  been  aAmad  on  appeal :  ride 
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when  the  subject-matter  in  question  is  money,  the  possession  and  the 
property  in  which  are  inseparable,  I  entertain  no  doubt  whatever  that 
he  could  do  nothing  of  the  sort  For  these  reasons,  it  appears  to  me 
that  there  has  been  no  failure  of  justice  here,  and  that  the  plaintiff  is 
entitled  to  retain  his  verdict. 

Keating,  J. — I  also  am  of  opinion,  upon  the  facts  proved  in  this 
case,  that  the  verdict  should  stand.  I  cannot  for  a  moment  doubt  that 
the  delivery  of  the  money  by  the  cashier  to  the  holder  of  the  check 
was  complete,  and  that  the  property  in  it  vested  in  the  latter.  The 
cashier  counted  out  the  money,  and  placed  it  on  the  counter  for  the 
purpose  and  with  the  clear  intention  of  putting  it  under  the  control 
of  the  person  who  presented  the  check.  This  was  no  conditional 
payment, — as  if  the  cashier  had  said  to  the  party,  **  I  hand  you  this 
money  in  payment  of  the  check,  on  condition  of  your  counting  it, 
♦1381  ^^^  assenting  to  its  *correctne8S."  Suppose  the  plaintiff  had 
^ '  been  content  to  take  up  the  money  without  stopping  to  count 
it,— could  anybody  doubt  that  the  property  would  have  passed  ?  It 
does  not  the  less  pass  because  the  recipient  chooses  to  count  it  before 
he  puts  it  into  his  pocket.  If,  then,  the  property  passed,  the  other 
question  does  not  arise.*  No  case  has  ever  yet  held  that  a  party  has  a 
right  to  retake  by  force  property  which  has  already  passed  and  vested 
in  another.  Mr.  Manisty  has  suggested,  that,  even  if  the  property 
passed  by  the  act  of  payment,  it  only  passed  in  a  qualified  and  limited 
manner,  leaving  the  banker  at  liberty  to  revoke  the  payment  on  dis- 
covering that  the  customer  had  not  sufficient  effects  in  his  hands.  I 
cannot  assent  to  that  proposition.  Having  once  parted  with  the 
money  animo  solvendi,  it  was  out  of  his  power  to  recall  it.  The 
plaintiff  is  clearly  entitled  to  retain  his  verdict. 

Rule  discharged. 

A   custom   to  pay  over  drafts  of  Woodward,  8  Harris  (Pa.)  357.     But 

solvent  dealers  with  banks  would  be  a  bank,  if  induced  to  certify  a  check 

a  bad   custom,  and  if  proved  would  through  the  fraudulent  misrepresenta- 

not  render  the  drawer  of  a  check  liable  tion  of  the  drawer  of  it,  may  reclaim  it 

if  paid  by  the  bank  at  a  time  when  he  or  counternland   its  payment  if  not 

had  no  funds  to  meet  it,  and  afler  he  negotiated :   Bank  v.  Baxter,  31  Yt. 

had  paid  the  payee  the  money  called  101. 
for  by  it:    The  Lancaster   Bank  v. 


GOKE  V.  SIK  GEORGE  GREY,  Bart.,  and  Others,    Nov.  24. 

The  14th  Bection  of  the  Qaeen's  Prison  Act,  5  Vict.  o.  22,  is  not  affected  by  the  102d  section 
of  the  Insolvent  Debtors'  Act,  1  &  2  VIcl  o.  110,  or  repealed  by  the  16  A  17  Vict.  c.  96,  s.  35. 

This  was  an  action  for  an  alleged  assault  and  false  imprisonment. 

The  first  count  of  the  declaration  stated  that  the  plaintiflF,  being  on 
the  9th  of  February,  1856,  a  prisoner  in  the  custody  of  the  defendant 
John  Hudson,  the  keeper  of  the  Queen's  Prison,  under  a  commitment 
in  execution  for  costs  in  a  certain  action  in  Her  Majesty's  Court  of 
Queen's  Bench  at  Westminster  pending  between  the  plaintiff  as  plain- 
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tiff  and  one  John  Baker  the  defendant  therein,  and  not  for  any  crimi- 
nal or  other  matter  or  cause  than  as  aforesaid,  and  being  as  such 
prisoner  entitled  to  the  benefit  of  the  several  Acts  *of  Parlia-  r#i  09 
ment  then  in  force  for  the  relief  of  insolvent  debtors,  the  '- 
defendants,  nevertheless,  maliciously  intending  and  contriving  to 
deprive  the  plaintiff  of  the  beAefit  of  the  said  Acts  of  Parliament,  and 
to  detain  him  longer  in  custody,  and  to  prevent  him  from  petitioning 
the  Court  for  relief  of  insolvent  debtors  under  the  same  Acts  of  Par- 
liament or  any  of  them  for  his  discharge  out  of  custody,  assaulted  the 
plaintiff,  and  seized  and  laid  hold  of  him,  and  forced  and  compelled 
nim  to  enter  a  certain  vehicle,  and  by  that  means  carried  and  removed 
him  as  a  prisoner  and  in  custody,  against  his  consent,  and  without 
any  necessity,  from  and  out  of  the  said  Queen's  Prison  to  another  and 
different  prison  and  place  of  confinement,  to  wit,  Bethlehem  Hospital, 
to  which  last-mentioned  place  and  the  prisoners  and  persons  confined 
therein  the  said  several  Acts  of  Parliament,  or  any  of  them,  do  not 
apply,  or  the  jurisdiction  of  the  last-mentioned  Court  extend ;  and 
there  then,  by  force,  and  against  his  consent,  imprisoned  and  detained 
the  plaintifi^  and  disqualified  and  prevented  him  from  obtaining  his 
discharge  as  an  insolvent  debtor,  or  otherwise,*  and  from  taking  the 
benefit  of  the  said  Acts  of  Parliament  or  any  of  them,  and  from  peti- 
tioning  the  said  Court  for  relief  of  insolvent  debtors,  or  applying  to 
any  other  Court  for  his  discharge,  for  the  space  of  two  years  and 
eighty-five  days,  contrary  to  law. 

The  second  count  stated,  that,  during  the  time  aforesaid,  the  plain- 
tiS,  desiring  to  petition  the  honourable  the  Commons  House  of  Parlia- 
ment stating  and  complaining  of  such  his  detention  and  deprivation 
of  the  benefit  of  the  law,  ana  having  drawn  up  and  written  divers 
petitions  for  that  purpose,  and  also  divers  other  papers,  letters,  and 
writings  for  the  purpose  of  sending  to  his  friends  or  any  other  per- 
sons who  might  assist  or  protect  him,  and  also  having  written  a  diary 
of  *occurrences  affecting  and  relating  to  himself  and  his  treat-  r^-iAri 
ment  in  the  said  hospital,  in  order  to  adduce  the  same  as  evi-  '- 
dence  on  his  behalf  in  any  legal  or  parliamentary  investigation  there- 
of, and  having  also  other  letters  in  his  possession,  the  defendants, 
intending  and  contriving  to  prevent  such  petitioning  or  communica- 
tion, or  such  evidence  beings  adduced,  again  assaulted  the  plaintiff, 
and  took  and  destroyed  or  kept  and  keep  from  the  plaintiff  several 
such  petitions,  letters,  writings,  and  parts  of  the  said  diary,  which 
*were  then  at  the  time  of  such  assaults  secreted  upon  his  person ;  and 
the  plaintiff  said  that  his  writing  of  the  same  was  necessarily  in 
secret,  and  done  as  if  contrary  to  law,  by  reason  that  he  was  watched 
and  prevented  by  the  defendants,  their  officers,  agents,  and  servants, 
from  openly  writing  the  same. 

The  third  count  stated  that  the  defendants  during  the  time  aforesaid 
assaulted  the  plaintiff  on  divers  occasions,  and  forced  and  compelled 
Lim  to  strip  naked  and  get  into  a  bath,  while  they  took  and  examined 
Lis' clothes  in  another  apartment,  and  abstracted  all  his  papers  and 
writings  in  the  pockets  thereof  or  concealed  therein  :  and  the  plaintiff* 
said  that  such  stripping  and  bathing  was  on  false  pretences  of  his 
health,  or  without  any  cause  alleged,  and  in  fact  without  any  just 


140  QORE  V.  GBEY.    M.  T.  1862. 

cause,  but  arbitrarily,  and  as  a  means  and  mode  of  seizing  and  depriv* 
ingbim  of  bis  said  papers  and  writings. 

The  fourtb  count  stated,  that  the  defendants,  on  divers  and  nume- 
rous occasions,  forced  and  compelled  tbe  plaintiff  against  bis  consent 
to  go  and  be  in  a  yard  in  the  open  air  in  severe  cold  weather,  for  a 
long  space  of  time,  to  wit,  two  hours,  and  also  then  forced  and  com- 
pelled him  to  walk  about  or  to  be  pulled  and  dragged  about  in  the 
said  yard,  on  the  false  pretence  of  his  health,  although  well  knowing 
♦1411  *^®  ^^^  to  be  *prejudioial  to  his  health  and  dangerous  to  his 
^     J  reason  and  life. 

The  fifth  count  stated  that  the  defendants  during  all  the  time  afore- 
said  refused  to  permit  nor  would  they  suflFer  the  plaintiff  to  speak  with 
or  see  his  wife  and  children  or  any  of  them,  exeespt  for  a  snort  time 
twice  in  each  month  at  the  most,  and  from  the  15th  of  June,  1857,  to 
the  8th  of  March,  1858,  and  T)eiii|f  for  the  space  of  thirty -eight  sue* 
cessive  weeks,  only  permitted  bim  to  see  his  said  wife  twice,  and 
wholly  refused  andf  prevented  any  visit  from  his  said  <5hildren ;  that 
he  the  plaintiff  always  protested  against  the  legality  of  such  imprison- 
ment in  the  said  hospital ;  and  that  the  grievances  aforesaid  in  the 
fourth  and  flfkh  counts  mentioned  were  committed  with  the  wrongful 
and  malicious  -intent  and  as  a  means  of  inducing  the  plaintiff'  to  waive 
his  protest  against  such  detention,  and  to  admit  that  there  had  been 
some  little  cause  or  foundation  for  his  having  been  so  sent  as  in  the 
first  count  mentioned  to  the  said  hospital :  And  that,  by  means  of  the 
said  imprisonment,  assaults,  trespasses,  and  cruelties,  the  plaintiff  was 
not  only  as  aforesaid  disqualified,  disabled,  prevented,  and  delayed 
during  all  the  time  aforesaid  from  taking  the  benefit  of  any  of  the 
said  Acts  of  Parliament,  and  from  petitioning  the  said  Court  for  the 
relief  of  insolvent  debtors  for  his  discharge,  as  well  as  from  exercising 
his  right  of  petitioning  the  said  Commons  House  of  Parliament,  but 
was  then  so  imprisoned  along  with  insane  persons,  whereby  his  credit, 
reputation,  and  character  were  and  still  are  greatly  injured  and  con- 
taminated ;  and  he  was  at  the  same  time  deprived  of  the  society  of 
his  said  wife  and  children,  and  they  (the  said  children  being  three 
young  daughters)  were  thereby  deprived,  and  suffered  great  hardships 
♦1421  ^  iiy  ^ry  for  want  of  his  protection,  labour,  and  support ;  *and 
^  J  the  plaintiff  had  been  and  was  deprived  of  the  possession  and 
use  of  his  said  petitions,  diary,  letters,  and  papers  so  seized,  and  he 
was  greatly  hurt  and  wounded  in  his  feelings  and  mind,  and  his  gene- 
ral health  was  and  is  Rreatly  and  permanently  injured,  and  his  time 
had  been  greatly  wasted,  and  he  was  and  is  prevented  from  earning 
his  livelihood  and  from  attending  to  and  perfecting  divers  inventions 
*of  a  mechanical  nature,  and  which  might  and  otherwise  would  have 
been  perfected  and  of  great  value;  and  he  had  been  compelled  to 
incur  divers  expenses  in  and  about  obtaining  his  discharge  and 
vindicating  his  character  from  the  said  imprisonment  and  the  con. 
sequences  thereof,  to  a  large  amount,  to  wit,  1002.,  and  was  otherwise 
injured,  &c. 

The  defendants  Sir  George  Grey,  John  Hudson,  John  Crouchley 
Evison,  Charles  Colwell,  John  Wilcocks  Wakem,  and  Samuel  GriflBtha 
pleaded, — first,  not  guilty, — secondly,  to  the  first  count  of  the  declara- 
tion, that,  before  and  at  the  time  of  the  removal  of  the  plaintiff  from 
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and  out  of  the  Qaeen^s  Prieon  as  in  the  said  first  count  mentioned,  the 
defendant  Sir  George  Grey  was  one  of  Her  Majesty's  principal  secre- 
taries of  state,  and  the  defendant  Hudson  was  the  keeper  of  the  Queen's 
Prison,  and  the  defendant  Evison  was  the  deputy  keeper  of  the  said 
prison,  and  the  defendant  Colwell  was  a  turnkey  of  and  in  the  said 
prison,  and  the  defendant  Wakem  was  the  surgeon  of  the  said  prison, 
and  the  defendant  Griffiths  was  one  of  the  physicians  of  St.  Thomas's 
Hospital :  that,  on  the  26th  of  January,  1856,  the  plaintiff,  being  then 
such  prisoner  as  in  the  said  first  count  mentioned,  became  of  unsound 
mind ;  whereupon  the  defendant  Hudson,  so  then  being  such  keeper 
of  the  Queen's  Prison  as  aforesaid,  on  the  day  and  year  aforesaid,  duly 
and  in  pursuance  of  the  statute  in  that  case  made  and  *pro-  r«-f  ^g 
Tided,  reported  to  the  defendant  Sir  George  Grey,  Bart.,  so  then  ^  ^ 
being  such  secretary- of  state  as  aforesaid,  that  the  plaintiff  had  become 
and  was  of  unsound  mind :  that,  on  the  day  and  year  aforesaid,  th^ 
defendants  Wakem  and  Griffiths,  so  then  being  such  surgeon  and  phy- 
sician as  aforesaid,  duly,  and  in  pursuance  of  the  said  statute,  certified 
under  their  hands  to  the  said  defendant  Sir  George  Grey,  Bart.,  so 
being  such  secretary  of  state  as  aforesaid,  that  the  plaintiff  then  was 
of  unsound  mind ;  whereupon  the  said  defendant  Sir  George  G^ey, 
Bart.,  so  then  being  such  secretary  of  state  as  aforesaid,  afterwards,  to 
wit,  on  the  4th  of  February,  1856,  by  his  warrant  and  order  under  his 
hand,  bearing  date  the  day  and  year  last  aforesaid,  and  directed  to  the 
keeper  of  the  Queen's  Prison,  and  to  all  others  whom  it  might  con- 
cern, duly,  and  in  pursuance  of  the  said  statute,  did  authorize  and 
direct  them  to  cause  the  plaintiff  to  be  removed  from  the  said  Queen's 
Prison,  to  the  Boyal  Hospital  of  Bethlehem,  there  to  remain  until 
further  order  should  be  made  therein  ^  that  afterwards,  to  wit,  on  the 
9tli  of  February,  in  the  year  last  aforesaid,  the  defendants  Hudson, 
Evison,  and  Colwell,  so  then  being  such  ke^)er,  deputy  keeper,  and 
turnkey  as  aforesaid,  in  obedience  to  the  said  warrant  and  oraer,  and 
in  pursuance  of  the  said  statute,  did  remove  and  cause  to  be  removed 
the  plaintiff  from  and  out  of  the  said  Queen's  Prison  to  the  said  Boyal 
Hospital  of  Bethlehem,  and  the  president,  treasurer,  and  governors 
of  the  said  Boyal  Hospital  oi  Bethlehem,  in  pursuance  of  the  said 
statute,  did  then  receive  the  plaintiff,  him  safely  to  keep  according  to 
the  provisions  of  the  said  statute  in  that  behalf^ — which  were  the 
same  several  trespasses  whereof  the  plaintiff  had  in  the  said  first  count 
complained  against  the  defendants  Sir  George  Grey,  Bart,  John  Hud- 
son, John  Grouchley  Evison,  Charles  Colwell,  ♦John  Wilcocks  rpxAA 
Wakem,  and  Samuel  Griffiths.    Issue  thereon.  V  *^ 

'the  defendants  William  Charles  Hood  and  William  Helps  pleaded, 
f — first,  not  guilty, — secondly,  to  the  second  and  subsequent  counts,  ^ 
justification  as  physician  and  apothecary  respectively  of  Bethlehem 
Hospital,  acting  under  and  in  pursuance  of  the  warrant  of  the  seere* 
tarv  of  state,  and  alleging  that  all  the  matters  and  things  in  the  second 
ana  subsequent  counts  complained  of  by  the  plaintiff  were  done  and 
eommitted  in  pursuance  of  and  in  obedience  to,  ai^d  were  in  all  respects 
authorized  by  and  conformable  to,  certain  rules  ^nd  orders  theretofore 
duly  made  for  the  government,  care,  and  management  of  the  said  host 
pital  and  of  the  persons  confined  therein,  and  for  pre/scribing  and 
regulating  the  duties  of  the  several  officers  and  servants  therein,  and 
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approved  by  one  of  Her  Majesty's  principal  secretaries  of  state  for 
the  time  being,  in  pursuance  of  the  statute  in  such  case  made  and 
provided,  on  the  14th  of  September,  1854,  and  which  said  rules  and 
orders  at  and  during  all  the  several  times  in  the  second  and  subse- 
quent counts  of  the  declaration  mentioned  were  in  full  force  and 
effect,  and  not  in  any  manner  revoked,  annulled,  or  made  void.  Issue 
thereon. 

The  cause  was  tried  before  Erie,  C.  J.,  at  the  sittings  at  Westminster 
after  the  last  term,  when  a  verdict  was  found  for  the  defendants,  the 
jury  being  of  opinion  that  the  justification  was  made  out. 

The  plaintiff,  m  person,  on  a  former  day  in  this  term,  moved  for  a 
rule  nisi  for  a  new  trial,  on  the  grounds  of  misdirection,  non-direction, 
improper  rejection  of  evidence,  and  that  the  verdict  was  against  the 
weight  of  evidence;  and  also  for  judgment  non  obstante  veredicto  on 
♦1451  ^^®  second  plea  of  each  set  of  *defendants.  The  arguments 
^  relied  on  by  the  plaintiff  are  sufficiently  stated  in  the  judg- 
ment of  the  Court.  Cur.  adv.  vuU. 

Williams,  J.,  now  delivered  the  judgment  of  the  Court: — 

In  this  case  an  application  was  made  early  in  this  term,  by  the 
plaintiff  in  person,  for  a  new  trial,  or  for  judgment  notwithstanding 
the  verdict. 

The  action  was  for  false  imprisonment,  in  respect  of  having  in  the 
year  1856  removed  the  plaintiff,  then  being  a  prisoner  for  debt  in  the 
Queen's  Prison,  to  Bethlehem  Hospital,  and  receiving  and  confining 
him  there  as  a  lunatic.  The  defendants  pleaded, — first,  not  guilty, — 
secondly,  a  justification  under  the  statute  5  Vict.  c.  22  (called  the 
Queen's  Prison  Act). 

The  grounds  of  application  for  a  new  trial  are,  for  non-direction  and 
misdirection  and  the  improper  rejection  of  evidence ;  and  also  for  that 
the  verdict  was  against  the  weight  of  evidence.  The  alleged  improper 
rejection  of  evidence  consisted  in  the  Lord  Chief  Justice  refusing  to 
allow  the  plaintiff  to  put  a  question  to  one  of  the  witnesses  as  to  what 
his  own  opinion  of  his  duty  was.  This  was  plainly  only  a  question 
of  law,  which  might  be  commented  on  by  the  Judge,  but  could  not 
properly  be  made  the  subject  of  inquiry  from  the  witness,  and  was 
therefore  properly  excluded. 

Several  minor  points  were  made  by  the  plaintiff  in  the  course  of 
his  address  to  us,  as  to  the  formal  proofs  of  the  plea,  which  we  find, 
on  consulting  the  notes  of  the  Lord  Chief  Justice,  have  no  foundation 
in  fact  or  in  law.  The  great  contention,  however,  in  support  of  the 
application  for  a  new  trial,  was,  that,  upon  the  issue  as  to  the  plain- 
tiff's insanity,  the  verdict  was  against  the  weight  of  evidence.  But, 
*1461  ^^®^  consulting  *the  notes  of  my  Lord,  we  agree  with  him  in 
-I  thinking  that  there  is  no  sufficient  reason  for  disturbing  the 
verdict  in  this  respect. 

The  misdirection  and  non-direction  complained  of  consisted  in 
telling  the  jury  to  consider  only  whether  the  defendants  had  duly 
pursued  the  course  prescribed  by  the  Queen's  Prison  Act,  without 
regard  either  to  the  previous  Insolvent  Debtors  Act,  1  &  2  Vict.  c. 
110,  or  the  statutes  respecting  the  care  and  treatment  of  lunatics 
passed  subsequently  to  the  Queen's  Prison's  Act,  viz.,  the  statute  8  & 
9  Vict.  c.  100,  and  the  statute  16  &  17  Vict  c.  96. 
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It  is  obvious  that  the  only  questions  which  the  jury  had  to  try 
were,  the  issues  joined  on  the  pleas  of  not  guilty  and  the  justification 
under  the  Queen's  Prison  Act :  and  the  Chief  Justice  had  no  other 
duty  than  to  direct  the  jury  properly  in  respect  of  those  two  issues. 
It  is  plain,  therefore,  that  the  plaintiff'\s  argument  as  to  the  Queen's 
Prison  Act  having  been  repealed  or  qualified  by  any  later  or  prior 
Act,  is  in  truth  only  an  argument  that  the  plea  of  justification,  as 
pleaded,  is  no  sufficient  answer  to  this  complaint ;  or,  in  other  words, 
that  the  plaintiff  is  entitled  to  judgment  notwithstanding  that  plea 
were  proved  to  the  satisfaction  of  the  jury :  that  is  to  say,  in  technical 
language,  that  he  is  entitled  to  judgment  non  obstante  veredicto. 

The  question  thus  raised  is  certainly  a  very  important  one;  and  we 
have  therefore  thought  it  right  to  take  time  for  examining  and  con- 
sulting the  several  statutes;  and,  having  done  so,  we  have  arrived  at 
the  conclusion  that  the  Queen's  Prison  Act,  5  Vict.  c.  22,  stood  still 
in  force,  unrepealed  and  unaltered  by  any  subsequent  statute,  and 
unqualified  by  the  previous  statute  of  the  1  &  2  Vict.  c.  110. 

The  102d  section  of  the  las^mentioned  statute  (the  Insolvent  Debt- 
ors Act)  certainly  prescribes,  generally,  with  respect  to  prisoners  for 
debt  in  any  prison,  who  *shall  become  of  unsound  mind,  an  r#i^y 
essentially  different  course  from  that  subsequently  provided  by  '- 
the  14th  section  of  the  statute  5  Vict.  c.  22,  with  respect  to  the 
removal,  under  the  secretary  of  state's  warrant,  of  insane  prisoners  in 
the  Queen's  Prison  to  Bethlehem  Hospital.  But,  as  the  latter  enact- 
ment is  general  in  its  terms,  which  apply  not  merely  to  criminal 
prisoners,  but  to  *^  any  prisoner  confined  in  the  Queen's  Prison,"  it  is 
manifestly  inconsistent  with  the  previous  enactment  in  the  14th  sec- 
tion of  the  statute  1  &  2  Vict.  c.  110,  and  therefore  virtually  repeals 
that  section  as  to  prisoners  for  debt  confined  in  the  Queen's  Prison. 

With  regard  to  the  subsequent  statutes, — the  45th  section  of  the 
statute  8  &  9  Vict.  c.  100  enacts  generally  that  no  person,  not  being  a 
pauper,  shall  be  received  into  or  detainea  as  a  lunatic  in  any  hospital 
without  such 'an  order  and  certificate  having  been  procured  as  is 
described  in  the  Act.  But  by  s.  116  it  is  enacted  that  this  statute 
shall  not  extend  to  Bethlehem  Hospital. 

This  section,  however,  is  repealed  bv  the  85th  section  of  the  16  & 
17  Vict.  c.  96,  and  thenceforward  Bethlehem  Hospital  is  by  the  latter 
enactment  subjected  to  the  provisions  of  the  8  &  9  Vict.  c.  100,  and 
of  the  statute  16  &  17  Vict,  itself. 

By  the  latter  statute,  the  45th  section  of  the  statute  8  &  9  Vict.,  to 
which  we  have  just  adverted,  is  repealed ;  and  in  lieu  thereof  is  sub- 
stituted the  enactment  contained  in  the  4th  section  of  the  statute  16  k 
17  Vict,  c,  96,  viz.,  that  no  person,  not  being  a  pauper,  and  save  where 
othertmse  provided  or  authorized  under  this  or  any  other  Act,  shall  be 
received  as  a  lunatic  into  any  licensed  house  or  hospital,  without  such 
an  order  and  medical  certificate  having  been  procured  as  are  required 
by  that  enactment.  It  is  not  pleaded  or  suggested  that  such  an  order 
and  certificate  were  *procured  on  the  occasion  of  the  plaintiff's  rt\AA 
being  removed  from  the  Queen's  Prison  to  Bethlehem  Hos-  ^ 
pital. 

But  it  must  be  observed  that  this  enactment  expressly  excepts  cases 
where  there  is  a  provision  or  authority  to  receive  a  lunatic  into  any 
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hospital  uiider  any  other  Aot.  It  excepts,  therefore,  the  case  before 
us,  inasmuch  as  there  was  at  the  time  of  the  passing  of  the  statute  a 
provision  and  authority  under  the  14th  section  of  the  Queen's  Prison 
Act,  6  Vict.  c.  22,  to  remove  to  Bethlehem  Hospital  under  the  warrant 
of  the  secretary  of  state  any  prisoner  confined  in  that  prison  who  shall 
be  found  to  be  of  unsound  mind. 

Hence  it  follows,  that,  although  the  ld2d  section  of  the  Insolvent 
Act  is  virtually  repealed  by  the  14th  section  of  the  Queen's  Prison 
Act,  because  the  former  enactment  is  utterly  inconsistent  with  the^ 
latter,  yet  the  14th  section  of  the  Queen's  Prison  Act  on  which  the 
defendants  have  founded  their  plea  of  justification  is  not  repealed  or 
affected  by  the  4th  section  of  the  statute  W  &  17  Vict.  c.  96,  by  reason 
of  the  saving  clause  which  is  inserted  into  it. 

We  have  come,  therefore,  to  the  conclusion  that  the  plea  of  justifi- 
cation in  this  case  was  well  pleaded.  And-  it  was  sustained  by  the 
evidence  at  the  trial  to  the  satisfaction  of  the  jury  and  the  Judge :  and 
accordingly  we  think  that  no  reason  has  been  or  can  be  shown  why 
we  should  grant  the  plaintiffs  application,  either  for  a  new  trial  or 
for  judgment  notwithstanding  the  verdict. 

We  may  add  that  the  Lord  Chief  Justice  is  of  opinion  that  the 
plaintiff  is  entitled  to  a  verdict  on  the  issue  joined  on  the  plea  of  not 
guilty.    The  main  objection,  of  course,  is*  Upon  the  record. 

Bule  refu8ed.(a) 

(a)  Bw  the  25  A  M  Vkt  e.  104. 
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Vov.  22. 

The  plaintiff  eontreeted  with  the  defendmt  to  bnlld  for  the  PortQ^aese  goTernment  a  steani- 
reasel  of  war  for  10,400/.,  saoh  price  or  8nm  to  be  indaiire  of  all  oharges  of  every  deecription 
except  as  thereinafter  mentioned :  snch  reacel  to  be  built  In  a  good,  sohstaiitlal,  and  worknatoliko 
manner,  and  with  good  sonnd  materlalrof  all-  kinde  as  preeotibed- by  Table  A.  of  Lloyd's  reg- 
istry for  ships  of  the  class  A.  1, 18  years,  and  to  the  sathrflaetion  of  AdmiM  8. ;  and  to^be'deU- 
▼ered  at  Mill  wall  on  orbeforethe36thof  April,  1859,  ready  for  sea,  "  finished,  fitted,  found,  aod 
equipped  in  manner  similar  in  all  respeets  to  that  which  is  practised  with'  ships  or  vessels  of 
the  same  class  in  Her  Majesty's  navy  nnder  contracts  with  the  Admiralty,  exoept  machinery 
(which  was  being  mannfttctured  by  the  plstotiff  nnder  another  contract),  arma&eDt,  fomitare, 
stores,  plate,  linen,  glass,  crockery,  and  opticians'  instmments."  And  it  was  thereby  agreed 
"  that  the  said  pnitfham^money  or  sam  of  10,400^  Is  inclusive  of  all  charges  for  the  said  ship 
or  vessel  finished  and  fitted  perfectly  in  every  respect ;  and  no  charges  shall  be  demanded  for 
extras;  bnt  any  addition  or  additions  which  may  be  made  6y  order  in  tprittng  of  the  said 
Admiral  S.  aa  an  extra  or  extras  shaU  be  paid  for  at  a  price  to  be  previously  agreed  upon  in 
writhtg."  Penalty,  61.  for  each  day  the  vessel  should  not  be  delivered  finished,  fitted,  and  com- 
pleted after  the  day  named:  provided  that,  if  the  vessel  should  not  be  launched  and  delivered 
at  the  time  appointed,  by  reason  of  any  cause  not  under  the  control  of  the  plaifltiff,  the  same  ' 
to  be  proved  to  the  satisfaction  of  Admiral  S.,  and  to  be  certified  by  him  in  writing,  then  the 
said  penalty  should  not  be  enforced  for  such  number  of  days  or  for  such  %  ^tiue  as  the*  said 
Admiral  S.  should  in  such  eertlfioale  iiaaliie. 

In  the  course  of  the  eonstmctfon  of  the  vessel,  extras  and  additions  to  the  woilc  to  a  large 
aggiregate  amount  were  done  under  the  directions  (not  tH  writing)  of  certain  officers  or  servant* 
of  the  Portuguese  government : — Held,  that  the  plaintiff  waa  not  entitled  to  retfbtef  the  price 
of  these. 

The  plaintiff  further  claimed  the  price  of  certain'  articles  sup^Ked  by  him  when  tUe  vessel 
waii  nearly  ooapleled  (aft  the  request  of  the  defendant's  solicitdr,  and  espreskly  without  pr^a- 


COMMON  BENCH  REPORTS.    (13  J.  SCOTT.    N.  S.)        149 

dWto  bU  rigblto  h%  paid  for  tbem  if  not  wilbim  the  oootrMfc),  which  Admiral  S.  eUtmed  to 
be  entitled  to  niidor  th«  oontrmoty  m  being  neoeesarj  to  the- eomplele  equipment  of  a  resael  of 
war  of  her  class  built  under  contracts  with  the  Admiralty ;  -bat  which  the  arbitrator  who  settled 
the  ease  fonnd  were  not  nsaally  fhmtshed  nndef  ooiftrmets  made  by  the  Adttiralty  with  private 
Vailders,  but  were  only  snppHed  fk^m  ilw  goTertittmit  itorwto  v^etseli  wtea  goitt|^  out  on  actiT* 
•errice, — sneh  as  spate  masta  aadf  yavdsi  duplicate  saili>>Ao.  :^->Held,  that,  these  articles  not 
being  withiu  the  eontraot,  tha-  plaintiff  was  entitled  to  be  paid  for  then  as  upon  a  quantum 
meruit. 

The  Tessel  nothaTing  been  completed  by  the  day  stipulalU  fbritird^Tttyy  tho  defeidani 
claimed  to  set  off  a  large  sum  in  respect  of  thto  penalty  of  H,  perdayproTided  for  by  the  con- 
traet^  but  the  arbitrator  found  that  a  considerable  portion  of  the  delay  in  the  completion  of  the 
Tessel  waa  attributable  to  the  disputes  and  objections  off  the  part  of  the  defendant  which,  upon  ' 
the  construction  put  upon  the  contract  by  the  Court,  were  untenable : — Held,  that  the  plidDtiff 
was  not  liable  for  the  penalties. 

This  action  was  brought  for  the  reoovery  of  a  sum  of  money 
slaimed  as  the  price  and  value  of  certain  work  done,  and  materials, 
stores,  and  other  things  provided,  under  the  circumstances  hereinafter 
stated,  for  a  screw  steamship  of  war  called  The-  Donna  Maria  Anna. 

The  declaration  contained  the  common  counts  for  goods  sold  and 
delivered,  for  work  done  and  materials  ^provided,  for  money  riti-inn 
paid,  and  for  money  found  to  be  due  on  accounts  stated.  ■- 

The  defendant  pleaded, — first,  never  indebted, — secondly,  payment 
before  action, — thirdly,  a  set-off  for  liquidated  damages  payable  by 
the  plaintiff  to.  the  defendant  under  certain  articles  of  agreement, 
datea  the  16th  of  November,  1858,  and  for  money  paid,  had,  and 
received,  interest,^  and  money  due  upon  accounts  stated ;  upon  which 
pleas  issue  was- joined. 

The  following  are  the  particulars  of  the  set-off: — 

**'1o  liquidated  damages  due  and  payable  by  the  plaintiff  to  the  defdnd* 
ant  under  aa  agreemeut  dated  the  10th  da^  uf  November,  1858,  for 
default  in  not  delivering  the  ship  thorein  mentioned,  finished, 
fitted,  fonnd,  equipped,  and  oompleted  for  200  days  after  the  25th 
day  of  April,  1859,  at  5^  per  day 1000    0    0 

<'To  amount  paid  for  wages  to  ofltoers  and  crew  of  the  slud  ship,  being 
aa  outlay  oeoasioned  by  the  plaintiff's  delauli  above  mentioned  255  14    0 

«  To  amount  paid  for  wages  to  officers  and  orew  of  the  said  ship,  b^ng 
an  outlay  occasioned  by  the  plaintiff's  said  default   ....      120    0    0 

"  To  amount  paid  William  Fair  weather  and  John  Miller,  1st  and  2d 
engineers  of  the  said  ship,  for  one  month's  wages  and  mtions,  being 
an  outlay*  oeoasioned  by  the  plaiutiffTs  said  default  .  43    0    0 

jei418  14    0 


The  canse  came  on  to  be  tHed  before  Wightman,  J.,  at  the  Snrrej 
Spring  Assizes,  I860,  when,  without  the  production  of  any  evidence, 
a  verdict  was  by  consent  found  for  the  plaintiff  for  the  damages 
claimed  in  the  declaration,  leave  being  reserved  to  the  defendant, 
upon  certain  conditions  agreed  between  the  parties,  to  move  to  enter 
a  verdict  for  him.  Subsequently,  by  consent,  and  on  reading  a  rule 
of  the  20th  April,  1860,  obtained  in  pursuance  of  the  said  leave  to 
move,  it  *was  by  another  rule'  of  Court  ordered,  among  other  r*i  ki 
things,  that  a  special  case  should  be  stated  for  the  opinion  of  ^ 
this  Court,  to  be  settled,  in  case  the  parties  differed,  by  a  barrister, 
who  was  to  have  all  usual  powers  for  that  purpose,  all  questions  of 
amount  or  price  being  reserved  until  after  the  judgment  should  be 
given  upon  the  case;  and  that,  upoti  the  judgment  being  given,  the 
question  of  amount  or  price  should  be  referred,  if  necessary,  to  the 
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said  arbitrator,  to  ascertain  the  same  and  certify  the  amount  thereof, 
and  to  direct  by  and  to  whom  the  costs  of  and  occasioned  by  the  said 
reference  should  be  paid,  and  that  the  said  verdict  should  stand,  or 
be  set  aside  or  reduced,  or  a  verdict  entered  for  the  defendant,  in 
accordance  with  the  decision  of  the  Court  upon  the  special  case  and 
the  certificate  of  the  said  arbitrator,  who  was  to  have  all  the  powers 
of  a  Judge  at  Nisi  Prius. 
^  The  said  arbitrator,  in  pursuance  of  the  order,  stated  the  following 
case: — 

1.  The  plaintiff  is  a  civil  engineer  and  ship  builder  carrying  on 
business  at  Millwall,  and  his  offices  are  in  Great  George  Street,  West- 
minster. 

2.  The  defendant  is  a  Portuguese  nobleman  residing  in  Portugal. 
He  was  formerly  minister  of  marine  in  the  Portuguese  government ; 
and,  in  that  capacity,  on  the  16th  of  November,  1858,  he  entered  into 
a  contract  under  seal  with  the  plaintiff,  hereinafter  set  forth,  to  build, 
in  the  manner  and  on  the  terms  in  such  contract  stipulated,  a  screw 
steamship  of  war  called  the  Donna  Maria  Anna,  and  he  is  now  sued 
in  this  action  as  representing  the  Portuguese  government  under  the 
arrangement  for  that  purpose  contained  in  the  agreement  of  the  12th 
November,  1859,  hereinafter  set  forth. 

3.  The  action  was  brought  to  recover  the  sum  of  3318t  158. 9i,  the 
aggregate  amount  of  three  several  accounts  appended  to  the  case,  and 
*1521   "^^^^®^  respectively  *A.,  B.,  and  C,  which  amount  is  claimed 

J  by  the  plaintiff  in  respect  of  the  work,  stores,  spare  gear,  dupli- 
cates, and  other  matters  described  in  such  accounts,  executed  upon 
and  supplied  to  the  said  ship  Donna  Maria  Anna,  which  the  plaintiff 
contends  he  was  not  bound  to  execute  or  supply  under  or  in  pursu- 
ance of  the  terms  of  the  said  contract  of  the  16th  of  November,  1868, 
and  the  value  of  which  he  claims  to  be  paid  in  addition  to  the  price 
of  the  said  ship  mentioned  in  the  said  contract,  and  contends  that  he 
is  entitled  to  recover  in  this  action  under  some  contract  appearing  by 
or  to  be  implied  from  the  facts  and  circumstances  herein  stated. 

4.  The  defendant,  on  the  other  hand,  contends  that  the  plaintiff  was 
under  and  by  the  terms  of  the  said  contract  of  the  16th  of  November, 
1858,  bound  to  execute  and  supply  the  work,  materials,  and  matters 
mentioned  and  described  in  the  said  accounts  A.,  B.,  and  C,  or,  if  not, 
that  the  Portuguese  government  have  not  under  the  circumstances 
either  expressly  or  impliedly  contracted  to  pay  for  the  same ;  and  that 
the  plaintiff  is  not  in  any  way  entitled  to  recover  the  value  thereof  in 
this  action. 

5.  The  said  accounts  are  in  the  particulars  of  the  plaintiff's  demand 
shortly  referred  to  and  described  as  follows: — 

*'  1st,  Alterations,  &c £1026    5    9 

"2d,  Alterations  or  additional  work  .        .  242     7    0 

"  3d,  Stores,  spare  gear,  duplicates,  &c.      •        .  2050    S    0 

£3818  15    9" 


6.  Since  the  delivery  of  the  particulars,  it  has  been  ascertained 
that  the  sum  of  452.  Ss.  2d  incluaed  in  the  above  sum  of  2050Z.  85., 
was  charged  in  error,  having  been  already  paid  on  the  contract  price 
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for  the  engines,  which  reduces  the  total  amount  for  which  the  action 
is  now  maintained  to  32732.  12^.  7d. 

*7.  The  first  communication  which  the  plaintiff  received  upon   p^SS 
the  subject  of  the  said  vessel  was  by  a  letter  written  by  Admi-   »- 
ral  Sartorius  (who  is  an  admiral  in  the  Royal  Navy,  and  Vice- Admiral 
in  the  service  of  the  King  of  Portugal),  as  the  agent  of  the  Portu- 
guese government,  of  which  letter  the  following  is  a  copy : — 

"  Lisbon,  8th  April,  1858. 
"  Sir, — I  am  authorized  by  His  Excellency  the  minister  of  marine 
to  offer  to  you  the  building  of  a  vessel  of  800  tons  burthen,  with  a 
screw  and  a  machine  of  60  horse-power.  You  are  at  liberty  to  adopt 
your  own  lines  and  rig  for  obtaining  as  great  speed  as  possible.  You 
are  also  at  liberty  to  procure  the  engines,  subject  to  the  conditions  as 
detailed  in  the  contracts  made  with  Messrs.  Green,  Messrs.  Bolton  & 
Watt,  and  Messrs.  Humphreys.  Mr.  Theobald,  my  solicitor,  will  give 
you  every  necessary  information  on  these  points,  as  well  as  regarding 
the  various  payments,  and  the  manner  of  the  same. 

"G.  R.  Sabtobius." 

8.  Mr.  Theobald,  who  is  referred  to  in  this  letter,  was  then  acting 
and  still  continues  to  act  as  the  solicitor  of  the  minister  of  marine  of 
the  kingdom  of  Portugal,  and  has  been  and  is  engaged  in  various  mat- 
ters for  the  Portuguese  government;  and  he  is  the  attorney  for  the- 
defendant  in  the  present  action. 

9.  Upon  receiving  this  letter,  the  plaintiff  at  once  communicated 
with  Mr.  Theobald,  and  subsequently  inspected  at  his  office  various 
contracts  which  had  been  made  with  other  English  ship-builders ;  and 
upon  the  return  of  Sir  G.  B.  Sartorius  to  this  country,  the  said  Sir 
G.  B.  Sartorius  and  Mr.  Theobald  had  by  appointment  a  meeting  with 
the  plaintiff  at  his  office  in  Great  George  Street  on  the  19th  of  May, 
1858,  where  the  dimensions,  tonnage,  and  character  of  the  *ship,  r^iKA 
and  the  terms  and  conditions  upon  which  she  was  to  be  built  '- 
were  discussed. 

10.  A  memorandum  was  made  by  the  plaintiff  at  the  said  meeting, 
containing  the  heads  of  the  arrangement,  which  memorandum  was  as 
follows : — "  Ship  of  800  tons :  to  be  called  a  despatch-vessel ;  to  be  a 
fore-topsail  schooner;  to  carry  one  pivot-gun  long  82,  and  4  light 
guns  carronade  class ;  to  have  engines  of  60  horse-power ;  to  be  a  sea- 
going vessel  possessing  the  best  sailing  qualities;  to  have  a  lifting 
screw ;  plans  and  drawings  to  be  prepared  for  approval  of  the  Admi- 
ral ;  26/.  per  ton.  Engines,  60  horse,  60i.  per  horse.  Payments,  five 
instalments."  At  this  meeting  it  was  also  arranged  that  the  plaintiff 
was  to  complete  the  vessel  in  eight  months  from  that  time;  and  it  was 
arranged  that  there  should  be  two  separate  contracts,  one  for  the  ship, 
and  the  other  for  the  engines. 

11.  After  this  meeting,  two  drawings  and  a  model  of  the  said  ship 
were  on  or  about  the  9th  of  June  prepared  by  the  plaintiff  in  accord- 
ance with  the  said  memorandum. 

12.  On  the  8d  of  June,  1858,  the  plaintiff  wrote  to  Mr.  Theobald 
as  follows : — 

"  20,  Great  George  Street. 
"JuneSd,  1858. 
"  My  dear  Sir, — ^I  hope  you  are  getting  the  contract  for  the  Portu« 

0.  B.  N.  8.y  VOL.  ZIU.— 8 
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guese  vessel  and  engines  ready  for  signature.  Meanwhile  I  am  pur 
chasing  the  materials  and  proceeding  with  the  work.  When  do  you 
think  you  will  be  ready  ?  ''J.  Scott  Russell. 

13.  On  the  same  day,  Mr.  Theobald  sent  the  plaintiff  the  following 
answer : — 

'16,  Furnival's  Inn,  B,  C. 
'*  3d  June,  1858. 

*1551       "  ^-^  ^^^^  ^^^' — ^  '^^^^  *^  acknowledge  the  receipt  *of  your 
-'  note  of  to-day.    I  have  not  yet  prepared  the  contracts ;  but,  as 
we  have  arranged  the  terms,  there  is  no  objection  to  your  proceeding 
with  the  work.  **  Jno.  P.  Theobald." 

14.  Shortly  after  this,  the  plaintiff  received  from  Sir  G.  R.  Sarto- 
rius  the  following  letter : — 

"  I5th  June,  1858. 
"  My  dear  Mr.  Scott  Russell, — I  have  just  received  orders  to  make, 
your  vessel  400  tons,  and  80  auxiliary  horse-power.     Pray  let  me 
know  immediately  the  earliest  period  it  can  be  got  ready.    I  must 
have  this  information  to-morrow.  **Q.  R.  Sabtorius." 

15.  The  plaintiff  answered  it  as  follows : — 

"  20,  Great  George  Street. 
"June  17,  1858. 
'*  My  dear  Sir, — ^I  have  this  moment  returned  to  town  from  a  short 
absence,  and  in  conformity  with  your  instructions  shall  immediately 
proceed  to  alter  the  ship  from  300  to  400  tons,  and  the  engines  from 
60  to  80  horse-power.  In  regard  to  time,  I  shall  do  all  in  my  power 
to  prevent  this  change  from  occasioning  any  delay,  and,  if  possible,  to 
finish  the  larger  ship  in  the  time  agreed  for  the  smaller.  As,  hour- 
ever,  1  had  already  purchased  a  considerable  quantity  of  the  materia 
als,  and  completed  many  of  the  patterns  and  plans  for  the  smaller  siae, 
it  will  require  a  good  deal  of  pushing  on  my  part  to  get  the  proposed 
vessel  done  in  the  original  time.  But  'I  can  assure  you  this,  I  will 
push  on  the  work  as  fast  as  consistent  with  good  workmanship. 

"J.  Scott  Russell." 

16.  The  following  further  letters  passed  on  the  subject  between  the 
plaintiff  And  Mr.  Theobald:— 

"June  17th,  1858. 
♦1561      ^'■^y  ^^^  Sir, — I  enclose  you  a  copy  of  some  *correspon(5. 
-I  ence  between  myself  and  Admiral  Sartorius,  with  which  it  is 
necessary  you  should  be  ac(}uainted  for  the  purpose  I  presume  of 
making  the  necessary  alterations  in  the  formal  contracts. 

•*  J.  Scott  Russell." 

»'28d  June,  1868. 
•*  My  dear  Sir, — The  Admiral  will  be  glad  to  receive  the  drawings 
of  the  ship,  which  is  to  be  400  tons  instead  of  300,  and  the  engines 
80  horse-power  instead  of  60,  as  originally  proposed. 

"  John  P.  Theobald." 

"June  24th,  1858. 
"  My  dear  Sir, — ^I  am  preparing  new  sets  of  drawings  both  of  the 
ship  and  enginoa;  but,  as  all  the  drawings,  calculations,  and  prepara- 
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lion  of  materials  and  models  for  the  vessel  of  800  tons  and  60  horse- 
power are  no  use  to  me  for  the  vessel  of  400  tons  and  80  horse-power, 
I  have  all  my  work  to  do  over  again,  and  therefore  you  will  see  that 
a  little  delay  must  inevitably  arise,  but  it  shall  be  as  little  as  possible. 
As  I  understood  from  the  Admiral  thatr  Lloyds'  surveyors  were  to 
survey  the  ship  on  behalf  of  the  Portuguese  governmei^,  I  have  seen 
the  surveyors,  in  order  to  get  their  decision  on  various  points  in  the 
oonstruction  of  the  vessel,  so  that  she  may  be  in  coniormity  with 
Lloyds'  rules  of  classification  for  A.  1, 13  years.  I  have  also  availed 
myself  of  the  privilege  of  consulting  Mr.  Cliatfield,  the  master  builder 
of  Deptford  Dockyard,  on  points  where  I  wished  the  vessel  to  be  in 
conformity  with  the  practice  of  Her  Majesty's  navy.  I  presume  that 
in  doing  so  I  have  done  what  is  most  agreeable  to  the  Admiral's  wishes 
and  the  interests  of  the  Portuguese  government. 

"J.  SOOTT  EUSSELL." 

17.  In  consequence  of  the  increase  of  the  size  of  the  *vessel  rmiKtr 
proposed  and  assented  to  as  aforesaid,  it  became  necessary  for  ^ 

the  plaintiff  to  prepare  entirelv  new  drawings  for  the  construction  of 
the  ship,  and  to  provide  furtoer  materials,  and  make  fresh  arrange- 
ments and  calculations  adapted  to  her  increased  size  and  tonnage. 

18.  On  the  6th  of  July,  1858,  the  plaintiff  sent  to  Sir  0.  E.  Sarto- 
rins  the  following  letter,  together  with  the  rough  tracing  to  which  it 
refers,  being  a  tracing  of  the  ship  as  enlarged : — 

*'July  6th,  1858. 
"Dear  Admiral  Sartorius, — I  enclose  jon  the  rough  tracing,  which 
is  not  quite  exact,  but  will  probably  suit  your  purpose.     As  I  have 
not  kept  a  copy,  you  will  oblige  me  by  returning  it  when  you  have 
done  with  it  "J.  SooTT  Eussell," 

19.  To  this  letter  the  plaintiff  received  the  following  reply : — 

"8  July,  1868. 

"My  dear  Mr.  Scott  Russell, — ^I  was  looking  at  the  drawing  of  your 
vessel  in  company  with  the  officer  who  will  probably  command  her. 
He  pressed  very  hard  to  change  the  rig  to  three  mast ;  and,  amongst 
other  reasons,  he  said  we  Portuguese  are  unaccustomed  to  the  large 
cotter  sails,  pointing  to  the  boom  mainsail  and  boom:  the  latter  fright- 
ens him  very  much.  As  I  know  to  be  quite  true  what  this  officer 
says  about  the  Pcn^uguese  sailor,  we  must  change  our  rig  to  the  three- 
master's.  Three  fore-and-aft-sails  on  the  lower  masts,  and  two  goff- 
topsails,  and  square  foretopsail  and  foretopgallant  sails,  square  foresail 
to  set  flying,  and  the  usual  head  sails.  "  G.  B.  Sartorius. 

''  P.  &  I  must  add  also,  that,  on  looking  at  the  masting,  I  had  quite 
forgotten  that  we  had  changed  from  300  to  400  tons." 

*20.  After  receipt  of  this  letter,  the  plaintiff  caused  a  change  r^tiKo 
to  be  made  in  the  rig^ng  and  sail  plans  of  the  vessel  in  accord-  ^ 
anoe  with  the  suggestions  containea  in  the  letter ;  and  final  construc- 
tion drawings  and  plans  of  the  vessel  as  altered  were  then  completed, 
viz.y — firsty  a  complete  tracing  of  lines, — secondly,  longitudinal  sec- 
tion, with  transverse  section,  showing  the  general  arrangements  of 
timber  and  place  of  engine-room,   bulkheads,— thirdly,  deck-plan, 


158  KUSSELL  v.  DA  BANDEIRA.    M.  T.  1862. 

showing  the  places  of  the  three  masts,  &c.,  funnel,  and  engine-room 
bulkheads, — fourthly,  lower  deck-plans,  showing  same, — fifthly,  sail 
plan,  with  three  masts. 

21.  These  drawings  and  plans  were  the  final  and  only  construction 
drawings  of  the  vessel  as  altered,  and  are  the  drawings  and  plans 
referred  to  in  the  contract  of  the  16th  of  November,  1858.  Copies 
were  appended  to  the  case. 

22.  The  alteration  in  her  intended  size  and  tonnage,  and  the  conse- 
quent necessity  for  preparing  fresh  drawings  and  plans,  and  providing 
ftirther  materials,  occasioned  considerable  delay  in  the  commencement 
of  the  ship :  but  the  building  of  the  ship  was  actually  commenced  in 
the  course  of  the  first  week  in  August,  1868. 

28.  The  plaintiff  afterwards  received  from  Sir  G.  E.  Sartorius  the 
following  letter : — 

*'5th  August,  1858. 

"My  dear  Mr.  Scott  Eussell, — ^I  have  just  received  a  letter  from 
Lisbon,  demanding  all  the  drawings  for  vessel, — internal  and  external. 
Pray  do  not  fail  to  let  me  have  them  on  Saturday.  I  shall  send  one 
of  the  officers  to  see  that  the  keel  is  laid.  '*  G.  E.  Sartorius." 

24.  To  which  the  plaintiff  sent  the  following  reply : — 

^-  ^Q^  *"  Arroquhar,  August  8th,  1858.' 

l^yj  "  Dear  Admiral, — You  will  have  a  set  of  drawings  ready 
for  you  at  George  Street  on  Monday  16th,  at  12  o'clock.  The  keel 
and  midship  body  frame  were  in  hand  on  Wednesday,  when  I  left 
London ;  but  I  don't  think  we  shall  place  them  for  a  few  days  to 
come.  Your  friends  in  Portugal  should  understand  that  their  having 
altered  the  size  and  power  of  the  ship  to  others  for  which  we  have  no 
precedent,  there  is  an  amount  of  consideration  and  calculation  neces- 
sary, of  which  they  do  not  seem  to  have  an  adequate  notion.  They 
should  also  know  that  those  changes  have  altered  all  the  scantlings 
of  materials  required  by  Lloyds'  rules,  which  alterations  I  finally 
obtained  from  Lloyds'  only  at  the  end  of  last  week.  But  on  my  part 
there  is  no  delay;  and  the  ship  is  now  proceeding  as  rapidly  as 
possible.  J.  Scott  Eusskll." 

25.  The  plaintiff  accordingly  prepared  and  sent  to  Sir  G.  E.  Sarto- 
rius tracings  of  all  the  said  final  constructions,  plans,  and  drawings, 
which  were  sent  by  the  said  Sir  G.  E.  Sartorius  to  Lisbon  for  the  use 
of  the  Portuguese  government,  and  have  been  retained  at  Lisbon. 

26.  The  building  of  the  ship  after  it  commenced  was  carried  on 
under  such  supervision  on  the  part  of  Sir  G.  E.  Sartorius  as  is  pro- 
vided for  by  the  contract,  and  under  the  supervision  of  two  of  Lloyds* 
surveyors  employed  for  that  purpose  on  behalf  of  the  Portuguese 
government.  Two  Portuguese  agents  also  were  employed  on  board 
the  ship  by  the  Portuguese  government,  to  watch  the  progress  of  the 
works. 

27.  On  the  27th  of  October,  the  plaintiff  received  a  letter  from  Mr. 
Theobald,  of  which  the  following  is  a  copy : — 

"27th  October,  1858. 
♦1601       "My  dear  Sir, — ^I  think  the  formal  contracts  for  the  *ship 
J  and  engines  which  you  are  constructing  for  the  Portuguese 
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government  ought  now  to  be  executed.  I  therefore  send  drafts  of  the 
same  for  your  perusal  and  approval.  In  going  through  them,  you 
will  find  some  queries  to  answer.  John  P.  Theobald." 

28.  The  drafts  enclosed  in  this  letter  were  one  of  a  contract  for  the 
building  of  the  ship,  and  the  other  for  the  supply  of  the  engines ;  but, 
some  of  the  provisions  not  being  applicable  to  a  vessel  of  the  class  of 
the  Donna  Maria  Anna,  the  plaintiff  made  some  alteration  in  the 
drafts,  and  returned  them  to  Mr.  Theobald  with  the  following  letter : — 

"November  2d,  1858.     ^ 
"  My  dear  Sir, — I  return  you  the  draft  of  contract  for  engines  so 
corrected  as  to  suit  our  kind  and  size  of  engines.    The  schedule  in 
the  draft  has  evidently  been  prepared  for  engines  and  ship  of  a  much 
larger  size.    I  send  the  bills  for  acceptance  (2132^.  and  1025Z.). 

'*  J.  Scott  Russell." 

29.  The  bills  here  mentioned  were  two  bills  of  exchange,  one  for 
2132/.,  being  the  first  instalment,  with  six  months'  interest,  for  the 
ship,  and  the  other  for  10262.,  being  the  first  instalment  for  the 
engines. 

30.  Prior  to  the  execution  of  the  contract  of  the  16th  of  November, 
1858,  it  was  arranged  that  the  time  for  building  the  ship  should  be 
extended  to  the  25th  of  April,  1859. 

31.  The  contracts  for  the  ship  and  for  the  engines  were  respectively 
executed,  and  the  above  bills  were  delivered  to  the  plaintiff  duly 
accepted,  on  the  16th  of  November,  1858. 

32.  The  following  is  a  copy  of  the  contract  for  the  ship : — 

"  Articles  of  agreement  indented  and  made  the  16th  of  November, 
1858,  between  John  Scott  Russell,  of  *No.  20,  Great  George  r^jgj 
Street,  in  the  city  and  liberty  of  Westminster,  in  the  county  '■ 
of  Middlesex,  ship  builder,  of  the  one  part,  and  His  Excellency,  Vis- 
count Sa  da  Bandeira,  Minister  of  Marine  of  His  Most  Faithful 
Majesty,  Pedro  the  6th,  King  of  Portugal,  of  the  other  part :  Whereas, 
it  hath  been  agreed  by  and  between  the  parties  hereto  that  the  said 
John  Scott  Russell  shall  at  his  ship-building  yard  at  Milwall,  in  the 
county  of  Middlesex,  build,  fit,  and  finish  for  the  said  Viscount  Sa  da 
Bandeira,  as  such  Minister  of  Marine  as  aforesaid,  in  a  good,  substan- 
tial, and  workmanlike  manner,  and  with  good  sound  materials  of  all 
kinds  as  prescribed  by  Table  A.  of  Lloyds'  registry  for  ships  of  the 
class  A  1,  13  years,  and  to  the  satisfaction  of  Vice- Admiral  Sir  G.  R. 
Sartorius,  acting  for  and  on  behalf  of  the  said  Viscount  Sa  da  Bandeira, 
as  such  minister  as  aforesaid,  a  steam  screw  fore-topsail  schooner  of 
400  tons  burthen,  to  carry  one  pivot-gun  of  32  pounds,  and  four  other 
light  guns  of  the  carronade  class :  The  said  ship  to  be  launched,  fitted, 
finished,  and  delivered  at  the  respective  times  hereafter  mentioned, 
and  to  be  of  the  dimensions  and  tonnage  hereinafter  set  forth,  at  or 
for  the  price  or  sura  of  10,400t  of  lawful  money  current  in  Great 
Britain,  being  at  and  after  the  rate  of  26i  for  each  and  every  ton : 
Such  price  or  sum  to  be  inclusive  of  all  charges  of  every  description ; 
except  as  hereinafter  mentioned ;  the  same  sum  of  10,400Z.  to  be  paid 
by  instalments  at  the  times  and  in  the  manner  hereafter  mentioned : 
Now,  therefore,  in  pursuance  of  the  said  agreement,  and  in  considera- 
tion of  the  premises,  and  of  the  said  price  or  sum  of  10,4007.  of  lawful 


161  BUSSELL  V.  DA  BANDEIRA.    M.  T.  1862. 

money  current  in  Great  Britain,  to  be  paid  by  the  said  Viscount  Sa 
da  Bandeira,  as  such  minister  of  marine  as  aforesaid,  to  the  said  John 
Scott  Bussell,  at  the  times  and  in  manner  hereinafter  m^itioned,  he 
*1621  ^^^  ^^^  John  Scott  Bossell  doth  hereby,  for  himself,  his  *heirs, 

^  executors,  and  administrators,  covenant,  promise,  and  agree  to 
and  with  the  said  Viscount  Sa  da  Bandeira  to  build  and  construct  for 
His  said  Most  Faithful  Majesty  a  steam  screw  fore-topsail  schooner 
ship  or  vessel  of  the  following  dimensions, — that  is  to  say,  &c.,  &c. 
Burthen  400  tons ;  and  the  same  to  carry  one  pivot-gun  of  32  pounds, 
and  four  light  guns  of  the  carronade  class:  The  said  ship  or  vessel  to 
be  built  and  constructed  agreeably  to  drawings  which  have  been  deli- 
vered by  the  said  John  Scott  Eussell  to  and  signed  by  the  said  Vic€>- 
Admiral  Sir  G.  B.  Sartorius  in  testimony  of  his  approval  thereof;  and 
the  same  ship  or  vessel  shall  be  built  and  constructed  with  the  best 
materials  of  all  kinds  and  as  prescribed  by  Table  A.  of  Lloyds* 
register  of  ships  of  the  class  A  1,  18  years,  for  whicb  class  the  said 
ship  or  vessel  shall  be  constructed  as  to  materials :  And  the  said  John 
Scott  Eussell  hereby  further  covenants  and  agrees  with  the  said 
Viscount  Sa  da  Bandeira,  as  such  minister  as  aforesaid,  that  he  will 
at  his  costs  and  risk  launch  the  said  ship  in  every  respect  ready  for 
sea,  on  or  before  the  26tli  of  April,  1859 ;  and  all  the  shipwrights* 
work,  labour,  and  material  usually  supplied  and  rendered  by  ship- 
builders for  the  proper  erection  of  the  machinery  (the  same  now  being 
manufactured  by  the  said  John  Scott  Bussell)  shall  be  provided  and 
furnished  by  the  said  John  Scott  Bussell,  who  shall  also  provide  and 
furnish  all  joiners'  work  in  the  engine-rooms :  And  the  same  ship 
or  vessel,  to  be  constructed,  built,  finished,  fitted,  and  found  at  the 
sole  risk,  charge,  and  expense  of  the  said  John  Scott  Bussell,  shall 
bo  delivered  by  him  at  Millwall  aforesaid  on  or  before  the  said 
25th  of  April,  1859,  to  the  order  of  Sir  G.  E.  Sartorius,  ready  for 
sea,  finished,  fitted,  found,  and  equipped  in  manner  similar  in  all 
respects  to  that  which  is  practised  with  ships  or  vessels  c^  the  same 
*1631  *^^^^  ^^  ^^'  Majesty's  navy  under  contraots  with  the  Admi<- 

-'  ralty,  except  machinery  (the  same  now  being  manufactured  as 
aforesaid  by  the  said  John  Scott  Eussell  under  another  contractX 
armament,  furniture,  stores,  plate,  linen,  glass,  crockery,  and  opticians* 
instruments  (other  than  ship's  compasses  and  azimuth,  which  the  suid 
John  Scott  Eussell  shall  supply) :  The  said  ship  or  vessel  to  be  at  the 
sole  charge  and  expense  of  the  said  John  Soott  Bussell  during  the 
construction,  equipment,  and  delivery  tberof,  including  ship-keeping 
dock,  and  port  rates  (if  any),  cost  o(  dock  and  undooking,  of  graving- 
pits,  tugs,  and  pilotage,  and  every  other  expense  to  be  incurred  witk 
^the  said  ship  or  vessel,  until  the  same  shall  be  delivered  over  as  herein- 
before mentioned  complete  and  ready  for  sea  in  erery  respect,  and 
until  the  same  shall  nave  been  approved  of  in  writing  by  the  said 
Sir  G.  E.  Sartorius  and  accepted  by  him  on  behalf  of  the  said  Vis* 
count  Sa  da  Bandeira :  And  it  is  agreed  that  the  said  Sir  G.  B.  Sarto- 
rius,  and  anv  persons  or  person  deputed  by  him,  shall  be  at  liberty  at 
all  reasonable  times  to  enter,  view,  and  inspect  the  said  ship  or  vessel 
and  the  materials  being  used  or  about  to  be  used  for  the  same :  And 
it  is  further  agreed  between  the  said  parties  hereto,  and  particularly 
the  said  John  Soott  Eussell  doth  agree,  that  the  said  ship  or  vessel^ 
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and  all  materials  in  the  course  of  preparation  or  use  for  the  same, 
shall,  from  and  afteer  the  payment  as  hereinafter  mentioned  of  the  first 
instalment  of  the  said  purchase-money  or  sum  of  10;4002.,  belong  to 
and  be  the  property  of  his  said  Most  Faithful  Majesty,  Pedro  the  5th, 
King  of  Portugal,  and  the  same  shall  be  charged  with  and  stand  as  a 
security  for  the  money  advanced  or  paid  upon  or  in  respect  of  the 
same  in  pursuanoe  of  this  agreement :  and  a  board  or  boards  shall  be 
affixed  by  the  said  John  Scott  Russell  to  the  said  ship  or  yessel,  with 
a  notice  written  or  ^inscribed  thereon  that  the  same  is  the  pro-  r^i  ^4 
perty  of  His  Most  Faithful  Majesty, — to  the  end  and  intent  '- 
that  the  said  ship  or  Teasel  shall  not  after  such  payment  as  aforesaid, 
be  or  become  liable  or  subject  to  the  debts,  contracts,  or  engagements, 
or  otherwise  be  affected  by  any  act  or  default  of  the  said  John  Scott 
Russell,  his  executors  or  administratorSf  to  the  prejudice  of  His  Most 
Faithful  Majesty ;  and  that  the  said  John  Scott  Russell,  his  executors 
or  administrators,  shall  and  will,  if  necessary,  or  if  he  shall  be  re- 
quired so  to  do,  at  any  time  after  the  said  ship  or  vessel  shall  have 
been  launched  and  delivered  as  aforesaid,  by  some  propei*  deed  or 
instrument  in  writing  assign  or  otherwise  assure  the  same  free  from 
incumbrances  to  his  said  Most  Faithful  Majesty,  or  as  the  said  Sir  G. 
R.  Sartorious  shall  direct:  And  the  said  Viscount  Sa  da  Bandeira,  as 
such  minister  of  marine  as  aforesaid,  in  consideration  of  the  said  ship 
or  vessel  being  so  built,  launched,  finished,  fitted,  and  delivered  as 
aforesaid,  doth  hereby  agree  to  and  with  the  said  John  Soott  Russell 
in  manner  following,  that  is  to  say,  that  he  will  pay  or  cause  to  be 
paid  unto  the  said  John  Scott  Russell,  his  executors,  administrators, 
and  assigns,  the  said  purchase-money  or  sum  of  10,400/.,  by  five  in- 
stalments, in  the  proportions  and  at  the  times  following,  that  is  to  say, 
the  sum  of  2080£,  part  of  the  said  sum  of  10,4007.,  on  the  execution 
of  these  presents ;  the  further  sum  of  2080/.,  further  part  of  the  said 
sum  of  10,400/.,  when  the  keel  of  the  ship  or  vessel  shall  have  been 
laid;  the  further  sum  of  2080/.,  further  part  of  the  said  sum  of 
10,400/.,  when  the  said  ship  or  vessel  shall  be  in  frame;  the  further 
sum  of  20802.,  further  part  of  the  said  sum  <^  10,400/.,  when  the  said 
ship  or  vessel  shall  be  in  every  way  ready  and  in  a  proper  state  to 
receive  the  steam-engines  and  machinery  to  be  fitted  in  the  same ;  and 
the  further  sum  of  2080/.  *(re8idue  of  the  said  purchase-money  r«|^e 
or  sum  of  10,400/.),  on  the  delivery  at  the  time  and  place  afore-  '- 
said  of  the  said  ship  or  vessel  finiahed,  fitted,  and  equipped  in  every 
respect  ready  for  sea  as  aforesaid,  to  the  satisfaction  in  writing  of  the 
said  G.  R.  Sartorius, — the  said  several  payments  to  be  made  by  bills 
drawn  by  the  said  John  Soott  Russell  on  and  accepted  by  the  financial 
agent  in  London  of  his  said  Most  Faithful  Majesty,  and  payable  in 
London ;  the  said  bills  for  the  said  several  instalments  to  be  respec- 
tively made  payable  six  months  after  date,-— each  bill  to  bear  interest 
from  the  date  thereof  until  payment,  at  the  rate  of  6/.  per  cent,  per 
annum,  such  interest  to  be  added  to  and  included  in  each  bill :  And 
it  is  hereby  expressly  agreed  and  declared  between  and  by  the  said 
parties  hereto,  that  the  said  purchase-money  or  sum  of  10,400/.  is  in- 
clusive of  all  charges  for  the  said  ship  or  vessel  finished  and  fitted 
perfectly  iu  every  respect) ;  and  bo  charges  shall  be  demanded  for 
extras :  But  any  additions  which  may  be  made  by  order  in  writing 
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of  the  said  Sir  G.  R.  Sartorius  as  an  extra  or  extras,  shall  be  paid  for 
at  a  price  to  be  previously  agreed  upon  in  writing :  And  for  the  true 
and  punctual  performance  by  the  said  John  Scott  Russell  of  the  cove- 
nants and  agreements  hereinbefore  on  his  part  contained,  he  the  said 
John  Scott  Russell  doth  hereby  further  agree  with  the  said  Viscount 
Sa  da  Bandeira,  as  such  minister  of  marine  as  aforesaid,  that,  if  he 
should  not  launch  and  deliver  the  said  ship  or  vessel  at  the  time  and 
place  and  in  manner  aforesaid,  fitted  and  completed  in  manner  afore- 
said, then  and  in  that  case  he  the  said  John  Scott  Russell  shall  and 
will  pay  to  the  said  Viscount  Sa  da  Bandeira,  as  such  minister  as  afore- 
said, the  sum  of  bl.  of  lawful  British  money  aforesaid  for  each  day 
thereafter  that  the  said  ship  or  vessel  shall  not  be  delivered,  finished, 
*1BB1  ^^^^^f  ^^^  completed  *as  aforesaid,  as  and  for  ascertained  and 
^  liquidated  damages,  and  not  by  way  of  penalty  only;  and  the 
same  shall  be  recoverable  in  any  of  Her  Majesty's  Courts  of  record 
at  Westminster,  or  shall,  at  the  option  of  the  said  Viscount  Sa  da  Ban- 
deira, be  deducted  from  the  said  sum  of  10,400Z. :  Provided  always, 
nevertheless,  that,  if  the  said  ship  or  vessel  shall  not  be  launched  and 
delivered  by  the  said  John  Scott  Russell  at  the  time  hereinbefore  ap- 
pointed for  the  launching  and  delivery  thereof  as  aforesaid,  by  reasoa 
of  any  cause  not  under  the  control  of  the  said  John  Scott  Russell,  the 
same  to  be  proved  to  the  satisfaction  of  the  said  Sir  G.  R.  Sartorius, 
and  to  be  certified  by  him  in  writing,  then  the  said  penalty  shall  not 
be  enforced  for  such  number  of  days  or  for  such  a  time  as  the  said 
Sir  G.  R.  Sartorius  shall  in  such  certificate  name :  Provided  always, 
and  it  is  hereby  mutually  agreed  between  the  said  parties  hereto,  that, 
inasmuch  as  the  workmanship  and  materials  for  the  said  ship  or  ves- 
sel, and  the  finishing  and  fitting  of  the  same,  is  and  are  to  be  subject 
to  the  approval  of  the  said  Sir  G.  R.  Sartorius,  that,  if  he  should  be 
dissatisfied  with  the  same,  and  should  refuse  his  certificate  or  satisfac- 
tion, he  the  said  John  Scott  Russell  shall  be  entitled  to  demand  in 
writing  an  arbitration  in  the  usual  manner,  one  arbitrator  to  be  nomi- 
nated on  either  side,  and  an  umpire  to  be  nominated  by  the  arbi- 
trators before  proceeding  to  business ;  and,  if  either  party  hereto  shall 
fail  to  nominate  his  arbitrator  for  the  space  of  seven  days  after  such 
demand,  the  one  to  be  appointed  by  the  other  party  within  such  time 
may  proceed  to  hear  evidence  and  make  his  award  on  the  matter  in 
dispute :  and,  if  the  award  should  be  in  favour  of  the  said  John  Scott 
Russell,  such  award  shall  be  equivalent  to  a  certificate  of  satisfaction 
in  respect  of  the  matters  referred.  In  witness,"  &c. 
*1671  *^^'  ^^^  other  contract  it  is  not  necessary  to  set  out  at  length. 
-'  By  it  the  plaintiff  engaged  to  make  the  engines  adapted  for  the 
ship,  and  to  deliver  them  at  Mil  wall  whenever  required  so  to  do  in 
writing  by  Sir  G.  R.  Sartorius  after  the  25th  of  April,  1859 ;  and  also 
to  erect  and  fit  the  said  engines  into  the  ship,  and  set  them  and  the 
machinery  to  work  to  the  satisfaction  of  Sir  G.  R.  Sartorius  within  six 
weeks  after  the  delivery  thereof  as  aforesaid. 

84.  The  bills  for  the  second  and  third  instalments  due  under  the 
ship-building  contract  were  respectively  dated  the  20th  of  December, 
1858,  and  the  8th  of  January,  1869,  and  were  duly  accepted,  and  the 
bill  for  the  fourth  instalment  was  dated  the  5th  of  March,  1859,  and 
was  duly  accepted. 
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85.  Whilst  the  said  ship  was  ia  course  of  being  built,  express 
verbal  orders  were  from  time  to  time  given  either  by  Sir  G.  R.  Sar- 
torius  in  person,  or,  with  his  sanction,  either  by  the  said  persons 
employed  to  watch  the  progress  of  the  works,  or  by  the  captain 
appointed  to  command  the  said  ship,  for  all  the  work,  materials,  and 
goods  comprised  in  and  forming  the  subject  of  the  said  accounts  A. 
and  B. ;  and  all  the  said  work  was  done  and  the  said  materials  and 
goods  were  supplied  by  the  plaintiff  upon  and  in  pursuance  of  such 
orders. 

86.  All  the  various  charges  in  the  said  accounts  A.  and  B.  may,  as 
regards  the  nature  of  the  said  work,  materials,  and  goods,  be  classified 
as  follows,  viz.  A.  charges  for  work,  materials,  and  goods  which  (as 
now  admitted  by  the  defendant)  are  in  excess  of  or  vary  substantially 
from  the  requirements  of  the  said  contract  and  drawings, — B.  charges 
for  extra  time  consumed  in  alterations  of  work  which  had  previously 
and  in  accordance  with  the  said  contract  and  drawings  been  completed, 
— C.  charges  for  the  extra  expense  of  work  *answering  to  the  r#-i  ^o 
general  requirements  of  the  said  contract  and  drawings,  but  *- 
rendered,  by  special  orders  as  to  the  mode  of  performing  it,  of  a 
character  more  expensive  than  is  usual  in  such  a  ship  as  described  in 
the  said  contract  and  drawings, — D.  charges  for  work  and  materials 
not  required  or  usually  done  or  supplied  in  or  to  ships  built  by  private 
ship-builders  under  contracts  with  the  Admiralty,  nor  required  for  the 
purpose  of  procuring  the  registration  of  the  ship  at  Lloyds'  in  the 
class  A.  1,  13  years. 

37.  No  order  for  extras  was  ever  given  in  writing  by  the  said  Sir 
G.  R.  Sartorius,  either  with  or  without  a  price  previously  agreed  upon 
in  writing.  On  various  occasions  during  the  progress  of  the  said 
ship-building,  the  said  Sir  G.  R.  Sartorius,  and  on  other  occasions 
the  said  Portuguese  agents  employed  to  watch  the  ship-building  as 
aforesaid,  required  various  portions  of  the  work  to  be  suspended 
until  the  decision  of  the  said  Sir  G.  R.  Sartorius  or  of  the  said  Lloyds' 
surveyors  could  be  obtained  upon  objections  made  by  the  said  Sir  G. 
R.  Sartorius  or  the  said  Portuguese  agents,  sometimes  to  the  quality 
of  the  materials,  and  others  to  the  proposed  mode  of  doing  the  work ; 
and  such  portions  of  the  work  were  suspended  accordingly. 

88.  Upon  the  occasions  referred  to,  there  was  no  default  on  the  part 
of  the  plaintiff;  but  the  said  objections  and  the  suspension  of  the 
said  work,  together  with  the  extra  time  required  for  the  execu- 
tion of  the  work  comprised  in  the  said  accounts  A.  and  B.,  caused 
a  delay  in  the  whole  of  about  six  weeks  in  the  progress  of 
the  entire  ship-building :  but  it  was  not  proved,  that,  even  without 
such  delay,  the  said  ship  could  with  the  number  of  hands  employed 
on  her  by  the  plaintiff  have  been  finished  in  the  time  specified  in  the 
said  contract. 

89.  As  early  as  the  14th  of  March,  1859,  the  plaintiff  *gave   r«-f /iq 
notice  to  Sir  G.  R.  Sartorius,  that,  in  consequence  of  these  ^ 
delays,  the  ship  was  not  likely  to  be  finished  by  the  stipulated  time. 

40,  When  the  ship  was  nearly  completed,  Sir  G.  R.  Sartorius  required 
a  quantity  of  articles  to  be  supplied  to  the  ship  which  he  insisted  the 
plaintiff  was  by  the  terms  of  the  contract  of  the  16th  of  November, 
1858,  bound  to  supply,  and  which  the  plaintiff  on  the  other  hand  con- 
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sidered  he  was  not  bound  to  supply  and  refused  to  supply  ;  and,  after 
some  delay  bad  occurred  in  discussing  tbis  question,  Mr.  Tbeobald 
wrote  to  the  plaintiff  the  following  letter  :< — 

"80th  July,  1859. 

''My  dear  Sir, — Admiral  Sartorius  is  very  desirous  that  the  ship 
should  be  ready  for  sea  at  the  earliest  possible  time»  and  therefore, 
with  the  view  to  preventing  any  unnecessary  delay,  let  all  the  article* 
supplied  by  our  Admiralty  to  ships  of  the  same  class  as  the  Doona 
Anna  Maria,  under  the  Admiralty  warrants,  be  supplied  forthwith  by 
ou,  without  prejudice  to  the  question  whether  they  are  to  be  supplied 
►y  you  under  the  contract  at  your  cost  or  not. 

John  P.  Theobald." 

41.  With  respect  to  vessels  built  for  Her  Majesty's  navy  by  private 
ship-builders  under  contract  with  the  Admiralty,  the  invariable  coarse 
of  proceeding  has  been  for  the  ship-builder  to  enter  into  a  contract 
with  the  Admiralty  to  build  the  hull  according  to  a  specification  by 
which  the  ship-builder  agrees  to  build  and  deliver  the  hull  complete 
with  certain  hull -fittings  or  fixtures  for  the  attachment  of  the  rigging, 
and  all  inside  fixtures :  but  all  other  things,  including  masts,  yards, 
rigging,  sails,  boats,  anchors,  cables,  cabin  furniture,  and  all  movable 
things  of  every  description  necessary  to  complete  the  fitting  and  sea- 
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♦1701  S^^^o  equipment  *and  provisioning  of  the  ship,  are  provided 
-J  by  the  Admiralty  out  a£  the  government  stores  or  warehouses 
in  the  dockyard. 

42.  No  instance  has  been  proved  of  a  contract  by  a  private  ship- 
builder with  the  Admiralty  binding  the  former  to  build  a  ship  for 
Her  Majesty's  navy  in  accordance  with  Lloyds'  rules  or  tables,  or  to 
fit,  find,  or  equip  a  vessel  ready  for  sea. 

48.  AH  the  articles  supplied  by  the  Admiralty  to  a  ship  built  by 
contract,  and  whether  for  immediate  or  future  use,  are  known  and 
denominated  in  Her  Majesty's  dockyards  as  ''stores;"  and  these  are 
supplied  from  the  dockyards  in  pursuance  of  warrants  issued  by  the 
Admiralty  authorities,  which  are  known  by  the  name  of  Admiralty 
warrants,  in  which  the  various  articles  to  be  supplied  are  enumerated 
and  described.  These  stores  are  distinguished  by  the  Admiralty 
authorities  as  "  Carpenters'  stores,"  "  Boatswains'  stores,"  *'  Gunners' 
stores,"  '*  Pursers'  stores,"  "  Engineers'  stores,"  and  *'  Medical  stores," 
and  the  like. 

44.  "  Carpenters'  and  Boatswains'  stores"  would  include  everything 
necessary  to  fit  the  hull  for  actual  navigation;  ''Gunners'  stores" 
would  comprise  everjrthing  necessary  to  her  armament;  "Pursers' 
stores"  would  include  everything  in  the  shape  of  victualling  and 
provisions ;  but  the  word  "  stores"  is  understood  in  the  Queen^s 
navy  as  a  generic  term,  and  is  not  used  without  some  prefix  or  quali- 
fication to  express  any  particular  portion  of  the  ship's  equipment  or 
provisions. 

45.  In  the  mercantile  marine,  the  masts,  sails,  rigging,  boats, 
anchors,  and  cables,  are  denominated  ''  outfit"  or  "  equipment,"  and 
not  "  stores."  Everything  else  of  a  movable  description  supplied  to 
a  merchant-ship  passes  under  the  denomination  of  *^  stores." 

*17n       *^*  Lloyds'  rules, — ^a  copy  of  which  was  annexed  to  *the 
-'  case, — indicate  the  quantity  of  rigging,  masts^  spars,  yards. 
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sails,  sailing  and  other  gear  and  tackle,  anchors,  cables,  &c.,  proper  to 
be  supplied  to  vessels,  according  to  the  various  classifications  men- 
tioned m  the  tables  attached  to  such  rules ;  and  also  the  quality  of  the 
timber  and  materials,  and  character  of  workmanship,  necessary  for 
the  various  classifications. 

47.  In  order  to  be  classified  at  Lloyds*  as  A.  1,  18  years,  a  vessel 
must  be   built  of  timber  of  a  specified  quality,  and  with  copper 

~  weather-bolts,  and  of  good  workmanship ;  and,  in  order  to  be  registered 
at  all  under  the  letter  A.  1,  she  is  also  required  to  have  new  and  good 
masts,  one  complete  suit  of  sails,  and  a  spare  topsail,  spare  foretopmast- 
staysail,  good  standing  and  running  rigging,  either  wire  or  hemp,  also 
200  fathoms  of  IJ  inch  chain-cable,  90  fathoms  of  7  inch,  and  90 
fathoms  of  6  inch  hawsers ;  also  8  bower  anchors,  one  storm  anchor, 
and  2  kedges,  of  certain  weights.  She  must  also  have  pumps,  a  capstan 
and  riding  bits,  and  one  boat,  and  one  jolly-boat ;  but  nothing  further 
is  required  for  the  purpose  of  such  classification. 

48.  As  eventually  finished,  the  vessel  was  constructed  and  was 
provided  in  all  respects  in  the  manner  required  for  the  purpose  of 
Deiug  classed  as  A.  1,  18  years  at  Lloyds^;  and  no  extra  charge  is 
made  for  anything  done  or  supplied  in  accordance  with  Lloyds'  rules. 

49.  A  steam  vessel  of  the  class  of  the  Donna  Maria  Anna,  built 
and  supplied  in  the  manner  required  for  the  class  A.  1,  13  years  at 
Lloyds',  would,  if  properly  manned,  coaled  and  provisioned,  and 
supplied  with  proper  furniture  and  accommodation  for  the  officers  and 
crew,  be  ready  to  sail  and  fully  competent  to  the  voyage  from  London 
to  Lisbon.  But  vessels  in  Her  Majesty's  navy  of  the  class  of  the 
Donna  Maria  Anna,  when  commissioned  for  active  service,  are 
furnished  *under  Admiralty  warrants  with  various  articles  and  r+iyo 
materials  not  required  by  Lloyds'  rules,  viz.  with  a  certain  ^ 
additional  quantity  of  spars  as  well  as  standing  rigging,  spare  masts, 
spare  yards,  spare  sails  and  sailing  and  other  gear  and  tackling  of 
every  description,  spare  anchors,  cables,  corda^,  and  ground- tackling, 
as  well  as  with  cabin  and  other  furniture,  cooking- apparatus,  and  with 
provisions  and  other  necessaries  for  the  subsistence  of  the  officers  and 
men. 

50.  Immediately  after  the  letter  of  the  80th  of  July,  1858,  Sir  G. 
H.  Sartorius  furnished  the  plaintiff  with  an  Admiralty  warrant  com- 
prising the  various  stores  and  materials  which  he  required  the  plaintiff 
to  supply  in  addition  to  the  outfit  and  equipment  required  by  Lloyds' 
rules ;  and  the  plaintiff  accordingly  thereupon  supplied  the  same  upon 
the  terms  of  the  said  letter.  The  articles  thus  supplied  make  up, 
with  the  addition  of  a  charge  for  costs  of  alterations  and  additions  m 
rigging  hereinafter  referred  to,  the  said  account  marked  C. 

51.  The  defendant  contends  that  the  plaintiff,  under  his  contract  to 
fit,  find,  and  equip  the  ship  ready  for  sea,  was,  with  the  exception  of 
provisions  or  consumable  stores,  bound  to  fit,  find,  and  equip  her  in 
the  same  way  in  which  ships  of  her  classification  in  Her  Majestj^s 
iiavy  are  fitted,  found,  and  equipped  when  commissioned  for  active 
service. 

52.  The  delay  in  completing  and  delivering  ,the  ship  caused  con- 
siderable expense  and  inconvenience  to  the  Portuguese  government ; 
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and,  on  the  8d  of  August,  1859,  Mr.  Theobald  wrote  to  the  plaintiflF 
as  follows : — 

"8d  August,  1859. 
"My  Dear  Sir, — Admiral  Sartoriushas  telegraphed  for  the  crew  of 
the  Donna  Maria  Anna.  The  men  will  come  over  by  the  packet 
which  leaves  Lisbon  on  the  7th.  and  will  be  here  on  Monday,  the  12th 
instant.  I  trust  the  ship  will  be  ready  by  that  time.  The  minister 
is  much  vexed  at  the  delay;  and  the  question  as  to  penalties  will 
become  a  serious  matter. 

"  John  P.  Theobald." 

53.  The  vessel  was  launched  on  the  15th  of  August,  1859,  with 
her  engines  on  board  fitted  ready  for  work. 

54.  After  the  ship  was  launched,  Mr.  Theobald,  by  order  of  Sir 
G.  R.  Sartorius,  on  the  2d  of  September,  1859,  wrote  to  the  plaintiff 
as  follows : — 

"2d  of  September,  1859. 
"My  dear  Sir, — I  am  directed  by  Admiral  Sartorius  to  say  the 
three  yards  to  the  foremast  will  not  do.  They  must  be  six  feet  wider, 
and  thicker.  Another  shroud  on  each  side  must  be  added  The 
sails  ought  not  to  have  been  bent  until  the  ship  was  ready.  The 
captain  says  he  mentioned  this  to  the  rigger.  If  the  sails  should  be 
injured,  the  Admiral  will  not  pass  them.  The  crew  will  be  on  board 
on  the  11th  instant.  Pray  let  the  above  matter  be  attended  to  at  once, 
so  as  to  prevent  any  dissatisfaction. 

"John  P.  Theobald." 

55.  The  alterations  and  additions  proposed  in  this  letter  were  not 
in  accordance  with,  but  varied  from,  the  said  construction,  drawings 
and  plans,  so  far  as  they  relate  to  the  rigging  :  but  the  alterations  and 
additions  were  afterwards  made  by  the  plaintiff,  and  are  comprised  in 
the  said  account  C,  in  which  they  are  charged  as  follows, — "  Cost  of 
alterations  and  additions  made  in  rigging,  116Z.  8s,  Od" 

56.  On  the  12th  of  September  following,  the  plainti£f  wrote  a  letter 
to  Mr.  Theobald,  inclosing  two  drafts,  one  for  21S22.,  being  the  last 
instalment  due  under  the  contract  for  building  the  ship,  and  the  other 
for  1353 Z.,  being  the  last  instalment  due  under  the  contract  for  pro« 
viding  the  engines.  The  following  is  a  copy  of  that  letter: — 
^.rr.n  *"  September  13th,  1859. 

-1  "My  dear  Sir, — ^As  we  have  tried  the  Portuguese  vessel, 
and  found  all  right,  I  presume  you  have  no  objection  to  accept  the 
inclosed  drafts.  This,  of  course,  has  nothing  to  do  with  the  stores  and 
extras  which  I  am  providing  according  to  your  instructions ;  and  I 
have  given  orders  to  make  the  alterations  and  additions  in  the  spars, 
rigging,  and  sails  of  the  ship  which  the  Admiral  has  ordered,  to  meet 
the  wishes  of  the  captain,  and  which  also  have  nothing  to  do  with 
the  contract.  Please  to  return  the  enclosed  drafts  duly  accepted  as 
soon  as  convenient.  As  I  shall  be  out  of  town  some  time,  you  may 
consider  Mr.  Wright  as  representing  me,  and  his  signature  as  mine 
for  the  purposes  of  the  contract.  "  J.  ScoTT  Russell." 

67.  Mr.  Theobald  answered  this  letter  as  follows : — 
"My  dear  Sir, — "I  caAnot  get  the  bills  accepted  until  I  have 
Lloyds'  certificate  as  well  as  the  Admiral's. 

"John  P.  Thbobald." 
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58.  The  plaintiff  contended  that  he  wa«  under  no  legal  obligation 
to  obtain  a  certificate  from  Lloyds' ;  nevertheless,  he  was  quite  willing 
to  obtain  one,  and  accordingly  did  so. 

59.  On  the  80th  of  September,  the  plaintiff  wrote  to  Mr.  Theobald, 
1^  follows : — 

"September  80th,  1859. 
"  My  dear  Sir, — Will  you  appoint  an  early  day  when  the  Admiral 
and  you  and  I  can  meet  and  formally  close  our  accounts,  and  sign, 
seal,  and  deliver  the  ship  with  her  extras  and  stores.     Probably  on 
board  the  ship  would  be  best. 

"  J.  Scott  Russell." 

60.  To  this  letter  Mr.  Theobald  replied  on  ^he  6th  of  October,— 

*'.'  6th  October,  1859.       .*.  ^g 
"  My  dear  Sir, — On  my  return  to  town,  I  received  yours  of    ^ 
the  80th  ultimo.     I  will  see  Admiral  Sartorius  to-morrow  if  possible, 
and  then  write  to  you  again.    Is  Lloyds'  certificate  ready  ? 

'•  John  P.  Theobald." 

61.  On  the  12th  of  October,  Lloyds  issued  the  following  certificate 
that  the  ship  was  A.  1,  18  years. 

"  No.  7676  )    Lloyds'  register  of  British  and  Foreign  shipping.  No. 
24887  f       2,  White  Lion  Court,  Cornhill,  London. 

"11th  October,  1859. 
"These  are  to  certify  that  the  screw  schooner  Donna  Maria  Anna, 
of  Lisbon,  D'Albuquerque,  master,  250  tons,  bound  to  Lisbon,  has 
been  surveyed  at  London  by  the  surveyors  of  this  society,  and  reported 
to  be,  on  the  6th  of  October,  1859,  in  a  good  and  sufficient  state,  and 
fit  to  carry  dry  and  perishable  cargoes  to  and  from  all  parts  of  the 
world;  and  that  she  has  been  classed  and  entered  in  the  Register 
Book  of  the  society  with  the  character  A.  1,  for  18  years  from  1859, 
subject  to  periodical  survey.    Built  under  special  survey. 

"  Witness  my  hand, 
"  Jno.  Robinson, 
"  Chairman  of  the  committee  of  classification. 
"G.  B.  Sbtpang,  Secretary'. 

"Memo.    The  Donna  Maria  Anna  is  reported  to  be  408|J  tons  by 
the  old  (commonly  called  Builder's)  mode  of  measurement. 
"  Ist  November,  1859. 

"Geo.  B.  Sbyfang,  Secretary." 

62.  On  the  18th  of  October,  Lloyds'  surveyor  gave  the  plaintiff  a 
certificate  in  these  terms : — 

"Lloyds'  Register  of  British  and  Foreign  Shipping, 

"2,  White  Lion  Court,  Cornhill,  IStli  October,  1859. 

♦"I  hereby  certify  that  the  screw  steamer  Donna  Maria  Anna,   r«i  «tg 
belonging  to  the  Portuguese  government,  has  been  completed  ^ 
by  Mr.  Scott  Russell,  of  Millwall,  to  my  satisfaction ;  and  sbe  has 
been  reported  to  and  classed  by  the  committee  of  this  society. 

"  B.  Waymouth,  Surveyor." 

68.  On  tbe  same  day,  Mr.  Theobald  wrote  to  the  plaintiff  the  follow- 
ing letter : — 

"18th  of  October,  1859. 

"  My  dear  sir, — The  Admiral  wishes  you  to  name  an  early  day  to 
try  the  Donna  Maria  Anna,  and  deliver  over  the  ship.    I  have  Lloyds' 
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certificate.  You  will  be  entitled  on  delivery  of  the  ship  to  the  bill 
for  the  last  instalment,  which  I  will  get  accepted.  The  question  as  to 
the  articles  to  be  supplied  according  to  the  Admiralty  warrants  will 
remain  open.  "  Jno.  P.  Theobald." 

64.  The  plaintiff  replied  as  follows : — 

"October  14th,  1859. 
"  My  dear  Sir, — ^I  have  no  intention  of  trying  the  Donna  Maria 
Anna;  nor  do  I  think  it  desirable  to  allow  any  question  to  remain 
open  as  to  the  stores  and  spare  gear  supplied  to  the  ship.  It  is  the^ 
custom  of  my  business  to  settle  all  such  matters  on  delivery  of  the 
ship ;  and  I  must  repeat  my  request  that  you  would  arrange  an  early 
day  for  me  to  meet  yourself  and  the  Admiral  to  exchange  papers  and 
close  the  business.  I  am  willing  to  draw,  as  formerly,  for  the  amount 
due  on  the  ship  and  on  the  accounts  sent  you.  In  exchange  for  the 
acceptances,  I  am  ready  to  hand  over  the  ship  and  her  stores. 

"J.  Scott  Russell." 

65.  The  accounts  referred  to  in  this  letter  had  previously  been  sent 
♦1 771   ^  ^^'  Theobald,  one  being  the  *aocount  A.,  for  1026?.  55.  7rf., — 

^ ' '  J   the  other  the  account  C,  for  2050Z.  3«.,— together  8076Z.  85.  7d. 

66.  The  crew  arrived  in  London  on  the  16th  of  October,  1859,  and 
went  on  board  that  day. 

67.  The  captain  had  directions  to  take  the  vessel  down  to  Green- 
hithe  to  have  her  swung,  and  to  ship  her  powder,  guns,  &c.,  and  he 
thereupon  ordered  the  engineer  to  get  up  the  steam.  The  plaintiff, 
however,  refused  to  allow  her  to  be  moved  until  payment  was  made 
of  the  last  instalment  and  of  the  said  sum  of  S076Z.  8s.  7(L 

68.  A  few  days  after  the  date  of  this  last  letter,  the  account  B.,  for 
247t  2«.,  was  delivered  to  the  defendant, — the  previous  delivery 
thereof  having  been  inadvertently  omitted  by  the  plaintiff's  account- 
ants :  but  the  whole  of  the  work  therein  referred  to  had  been  com- 
pleted when  the  said  account  was  delivered,  and  before  the  execution 
of  the  deed  of  the  12th  of  November,  hereinafter  set  out. 

69.  Before  this  third  account  had  reached  Mr.  Theobald,  he  had 
written  to  the  plaintiff  a  letter,  dated  the  17th  October,  of  which  the 
following  is  a  copy : — 

"  17th  October,  1859. 
*'  My  dear  Sir, — Please  name  an  early  day  to  attend  here  to  receive 
the  bill  for  the  last  instalment  of  the  Donna  Maria  Anna.  Your 
claims  for  20502.  and  10262.  5s,  7cL  are  not  admitted,  and  therefore 
cannot  now  be  paid ;  but  any  proper  arrangement  will  be  made  so  as 
to  secure  you,  should  it  ultimately  be  determined  that  you  are  entitled 
to  the  whole  or  a  part  of  those  sums.  The  penalties  (which  wiU  be 
enforced)  amount  to  a  considerable  sum. 

"jNa  P- Theobald."     , 

70.  A  correspondence  then  ensued  between  the  plaintiff's  solicitors 
and  Mr.  Theobald ;  and  ultimately,  on  the  12th  of  November,  1868, 
♦1781   ^^^  ®^"^  ^^  *S076Z.  8s.  Id.  (being  the  amount  of  the  first  two 

^  accounts)  was  paid  into  the  Bank  of  England  in  the  joint  names 
of  Sir  G.  B.  Satorius  and  of  the  plaintiff,  upon  the  trusts  declared  in 
the  following  agreement  which  was  then  drawn  up  and  executed  by 
both:— 

71.  Articles  of  agreement  made  the  12tfa  day  c£  November,  1859, 


COMMON  BENCH  REPORTS.    (13  J.  SCOTT.    N.  S.)        178 

Between  John  Scott  Russell,  of,  &c.,  of  tbe  one  part,  and  Vice-Admiral 
Sir  G.  R.  Sartorius,  of,  &c.,  of  the  other  part :  Whereas  by  articles  of 
agreement  dated  the  16th  of  November,  1858  (reciting  the  agreement): 
And  whereas  the  said  several  sums  of  2080?.,  2080Z.,  2080?.,  and  2080?., 
respectively  parts  of  the  said  purchase- money  of  sam  of  10,400?., 
have  been  duly  paid  to  the  said  Jofati  Scott  Russell  at  the  times  and 
in  the  manner  in  the  said  agreement  menticmed,  bat  the  farther  sum 
of  2080?.,  residue  of  the  said  purchase-money  or  sum  of  10,400?., 
has  not  yet  been  paid  to  the  said  John  Scott  Ru»aell :  And  whereas 
the  said  ship  or  vessel  is  now  ready  for  delivery  .at  Mill  wall  aforesaid 
to  the  order  of  the  said  Sir  G.  R.  Sartorius :  And  whereas  the  said 
John  Scott  Russell  alleges  that  the  sum  of  S076?.  86. 7d  is  due  to  him 
from  the  said  Yiscount  Sa  da  Bandeira,  as  such  minister  of  marine  as 
aforesaid,  in  respect  of  stores  supplied,  alleged  alterations  made^  and 
extra  work  done  by  the  said  John  Scott  Russell  to  the  said  ship  or 
vessel,  and  be  claims  to  retain  possession  of  the  said  ship  or  vessel 
until  the  said  sum  of  3076?.  85.  7(L  is  paid  to  him  in  addition  to  the 
said  sum  of  2080?L,  residue  of  the  said  purchase-money  or  aum  of 
10,400?. :  And  whereas  the  said  Yiscount  Sa  da  Bandeira  alleges  that 
the  said  ship  or  vessel  was  not  launched  and  delivered  at  the  time  and 
place  and  in  manner  aforesaid,  fitted  and  complete  in  manner  afore- 
said ;  and  he,  as  such  minister  a&  aforesaid,  daams  a  large  sum  of 
money  from  the  said  John  Scott  Ruseell  under  the  hereinbefore  recited 
^agreement,  for  or  in  respect  of  sueh  delay  in  launching  and  r«i  lyg 
delivering  the  said  ship  or  vessel,  but  the  said  John  Scott  ^ 
Russell  denies  his  liability  in  respect  of  any  such  claim  as  aforesaid : 
And  whereas,  for  the  purpose  of  releasing  the  said  ship  or  vessel  from 
all  claims  of  the  said  John  Scott  Russell,  and  of  deciding  the  several 
questions  in  dispute  between  the  said  John  Scott  Russell  and  the  said 
Yiscount  Sa  da  Bandeira,  as  such  minister  as  aforesaid,  it  has  been 
agreed  that  the  said  ship  or  vessel  should  be  delivered  to  the  said 
Sir  G.  R.  Sartorius  and  the  said  sum  of  2080?.  paid  upon  the  terms 
hereinafter  appearing,  and  that  such  arrangements  should  be  entered 
into  as  are  hereinafter  mentioned :  And  whereas,  in  pursuance  of  the 
said  agreement,  a  bill  of  exchange  for  2182?.,  being  the  said  sum  of 
2080?.  and  interest  thereon,  has  been  this  day  delivered  to  the  said 
John  Scott  Russell,  and  the  said  John  Scott  Russell  has  this  day 
delivered  the  said  ship  or  vessel  to  the  said  Sir  Q*  R.  Sartorius :  And 
whereas,  in  further  pursuance  of  the  said  agreement,  the  sum  of  30767. 
8s.  7d  has  been  this  day  deposited  in  the  Bank  of  England  on  behalf 
of  the  said  Yiscount  Sa  da  Bandeira  as  such  minister  as  aforesaid,  in 
the  joint  names  of  the  said  Sir  G.  R  Sartorius  and  John  Scott  Russell 
upon  the  trust  and  for  the  purposes  hereinafter  declaored  and  contained 
of  and  coaoerning  the  same:  Now  these  presents  witness,  that,  in 
pursuance  of  the  said  agreement,  and  in  ooneideration  of  the  premises, 
fie  the  said  John  Scott  Russell  does  hereby  renounce  all  claims  of  him 
the  said  John  Soott  Russell  upon  or  against  the  said  ship  or  vessel  for 
or  in  respect  of  the  said  sum  of  2080?.,  the  residue  of  the  said  sum  of 
10,400f.,  and  all  interest  due  or  to  grow  due  for  the  same,  and  for  or 
in  respect  of  the  said  sum  of  3076?.  8«.  7(L  so  alleged  by  him  to  be 


due  to  him  from  the  said  Yiscount  Sa  da  Bandeira,  as  such 
^minister  cS  marine  as  aforesaid,  in  respect  of  the  stores 
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supplied  and  extra  work  done  by  the  said  John  Scott  Bussell  to  the 
said  ship  or  vessel  as  aforesaid,  and  for  or  in  respect  of  any  other 
matter  or  thing  whatsoever,  and  all  rights  of  him  the  said  John  Scott 
Russell  of  lien  upon  or  detention  of  the  said  ship  or  vessel  for  or  in 
respect  of  the  said  several  sums  of  money,  matters,  and  things,  and 
every  of  them :  And  the  said  John  Scott  Russell  does  hereby  agree 
with  the  said  Sir  G.  R.  Sartorius,  that  he  the  said  Sir  G.  R.  Sartorius 
shall  now  have  and  take  the  said  ship  or  vessel  without  any  lawful 
interruption  or  hindrance  by  him  the  said  John  Scott  Russell  or  any 
person  lawfully  or  equitably  claiming  by,  from,  under,  or  in  trust  for 
him  the  said  John  Scott  Russell :  And  he  the  said  John  Scott  Russell 
doth  hereby  further  agree  with  the  said  Sir  G.  R.  Sartorius,  that  he 
the  said  John  Scott  Russell,  his  executors  or  administrators,  will  and 
shall  forthwith  commence  and  duly  and  diligently  prosecute  an  action 
in,  &c.,  against  the  said  Viscount  Sa  da  Bandeira,  his  executors  or 
administrators,  for  the  recovery  of  the  sum  of  3076Z.  85.  7cL  for  stores 
supplied  and  work  done  by  him  the  said  John  Scott  Russell  to  the 
said  ship  or  vessel :  And  he  the  said  John  Scott  Russell  does  hereby 
further  agree  with  the  said  Sir  G.  R.  Sartorius,  that  he  the  said  John 
Scott  Russell,  his  executors  or  administrators,  will  and  shall  duly 
appear  to  any  writ  that  shall  be  issued  out  of  any  one  of  Her 
Majesty's  superior  courts  of  common  law  at  Westminster  at  the  suit 
of  the  said  Viscount  Sa  da  Bandeira,  his  executors  or  administrators, 
in  any  action  that  shall  be  brought  by  the  said  Viscount  Sa  da  Ban- 
deira, his  executors  or  administrators,  against  the  said  John  Scott  Rus- 
sell, his  executors  or  administrators,  for  the  recovery  of  any  sum  of 
money  alleged  to  be  due  from  him  the  said  John  Scott  Russell  to  the 
*181 1  *®^^^  Viscount  Sa  da  Bandeira,  as  such  minister  as  aforesaid, 
■•  under  the  said  hereinbefore-recited  agreement,  for  or  in  respect 
of  delay  by  him  the  said  John  Scott  Russell  in  launching  and  delivering 
the  said  ship  or  vessel :  And  it  is  hereby  agreed  and  declared  between 
and  b^  the  said  John  Scott  Russell  and  Sir  G.  R.  Sartorius,  that  no 
objection  shall  be  taken  in  the  said  actions  or  either  of  them  that  the 
said  Viscount  Sa  da  Bandeira  is  not  the  proper  person  to  sue  or  to  be 
sued,  or  that  some  other  party  or  parties  ought  to  sue  or  have  been 
sued  or  joined  as  defendant  or  defendants  or  plaintiff  or  plaintifife  in 
the  said  actions  or  either  of  them ;  and  that  they  the  said  John  Scott 
Russell  and  Sir  G.  R.  Sartorius  will  hold  the  said  sum  of  8076i,  6s.  7d 
so  deposited  in  their  names  in  the  Bank  of  England  as  aforesaid,  upon 
trust,  in  case  no  such  action  as  aforesaid  shall  be  brought  by  the  said 
John  Scott  Russell,  his  executors  or  administrators,  against  the  said 
Viscount  Sa  da  Bandeira,  his  executors  or  administrators,  within  one 
calendar  month  from  the  date  of  these  presents,  or  such  action  shall 
be  brought  within  such  one  calendar  month,  but  the  same  shall  not 
be  duly  and  diligently  prosecuted  with  effect  by  the  said  John  Scott 
Russell,  his  executors  or  administrators,  to  pay  the  said  sum  of  S076JL 
88.  Id.  to  the  said  Viscount  Sa  da  Bandeira  or  such  other  person  as 
for  the  time  being  shall  be  the  minister  of  marine  of  the  King  of 
Portugal  or  his  successor  for  the  time  being,  or  as  he  the  said  Viscount 
Sa  da  Bandeira  or  such  other  person  shall  direct ;  but,  in  case  such 
action  shall  be  brought  within  one  calendar  month  from  the  date  of 
these  presents,  and  shall  be  duly  and  diligently  prosecuted,  and  the 
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said  John  Scott  Russell,  his  executors  or  administrators,  shall  recover 
in  such  action  either  by  judgment  or  by  the  award  of  any  arbitrator 
to  whom  such  action  shall  be  *referred,  any  sum  of  money,  r^^  r^^. 
then  upon  trust  from  and  after  the  determination  of  any  action  '■ 
to  be  brought  by  the  said  Viscount  Sa  da  Bandeira,  his  executors  or 
administrators,  against  the  said  John  Scott  Russell,  his  executors  or 
administrators,  as  hereinbefore  mentioned,  to  pay  out  of  the  said  sum 
of  3076Z.  8s.  Id,  so  deposited  as  aforesaid,  to  the  said  John  Scott  Russell, 
his  executors  or  administrators,  such  sum  of  money,  and  all  taxed 
costs,  charges,  and  expenses  adjudged  or  awarded  to  him  the  said 
John  Scott  Russell,  his  executors  or  administrators,  in  such  action, 
after  deducting  therefrom  such  sum  of  money  (if  any)  as  the  said  Vis- 
count Sa  da  Bandeira,  his  executors  or  administrators,  shall  recover 
in  any  action  which  within  one  calendar  month  from  the  date  of  these 
presents  shall  be  brought  and  duly  and  diligently  prosecuted  by  the 
said  Viscount  Sa  da  Bandeira,  his  executors  or  administrators,  against 
the  said  John  Scott  Russell,  his  executors  or  administrators,  for  or  in 
respect  of  delay  by  him  the  said  John  Scott  Russell  in  launching  or 
delivering  the  said  ship  or  vessel,  whether  such  recovery  shall  be  by 
judgment  or  by  the  award  of  any  arbitrator  to  whom  such  action  shall 
be  referred,  and  all  taxed  costs,  charges,  and  expenses  adjudged  or. 
awarded  to  him  the  said  Viscount  Sa  da  Bandeira,  his  executors  oi^ 
administrators,  in  such  action,  or  so  much  thereof  as  such  sum  of 
3076Z.  8^.  Id.  shall  be  subject  to  pay;  and  upon  trust  to  pay  the  residue 
(if  any)  of  such  sum  of  80761  88.  Id.  to  the  said  Viscount  Sa  da 
Bandeira,  or  such  other  person  as  for  the  time  being  shall  be  minister, 
of  marine  for  the  time  being :  And  each  of  them  the  said  John  Scott 
Russell  and  Sir  G.  R.  Sartorius  does  hereby  agree  with  the  other  of 
them,  that  he,  his  executors  or  administrators,  will  and  shall  sign  all 
such  checks  and  execute  and  do  all  such  documents  and  things  as  may 
be  necessary  or  ^reasonably  required  by  the  other  of  them,  r#i  go 
his  executors  or  administrators,  for  making  the  several  pay-  ^ 
ments  hereinbefore  provided  for  of  or  out  of  the  said  sum  of  3076Z. 
8tf.  Td.  so  deposited  in  the  Bank  of  England  in  their  joint  names  as 
aforesaid,    in  witness,"  &o. 

72.  A  counterpart  of  this  agreement  was  executed  by  the  plaintiff 
under  his  hand  and  seal. 

73.  For  the  purposes  of  this  case,  it  was  to  be  taken  that  Sir  G.  R. 
Sartorius  has  certified  in  writing,  that,  with  respect  to  all  matters 
required  by  the  said  contract  of  the  16th  of  November,  1858,  except 
the  completion  thereof  within  the  period  stipulated,  the  said  vessel  has 
been  completed  to  his  satisfaction,  provided  and  on  condition  onljr 
that  the  work  and  other  matters  in  respect  of  which  this  action  is 
maintained  be  treated  as  done  and  supplied  merely  in  performance  of 
the  said  contract  and  as  included  in  the  said  contract  price ;  the  various 
orders  given  or  sanctioned  by  the  said  Sir  G.  R.  Sartorius  having 
been  so  given  or  sanctioned  under  the  impression  that  the  plaintiff 
was  bound  to  execute  the  work  and  supply  the  materials  for  which 
this  action  is  maintained,  by  the  terms  of  the  said  contract. 

74.  The  defendant  had  no  authority  from  the  Portuguese  govern- 
ment to  vary  the  terms  of  the  said  contract  of  the  16th  of  November,  . 
1868 ;  but,  m  several  instances,  when  orders  have  been  given  by  the 
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said  Sir  G.  R.  Sartorius  for  goods,  work,  or  materials  for  the  use  of 
the  Portugese  navy,  the  prices  thereof  have  been  paid  without  objec- 
tion, on  application  to  the  financial  agent  in  London  of  the  said  govern- 
ment. 

75.  No  certificate  has  ever  been  given  by  the  said  Sir  G.  R.  Sar- 
torius in  the  terms  of  the  said  contract  of  the  16th  of  November, 
1868,  or  otherwise,  that  the  failure  to  launch  and  deliver  the  said  ship 
♦1841  ^^^^^^  ^^^  *time  in  the  contract  stipulated  waa  by  reason  of 
^  any  cause  not  under  the  control  of  the  plaintiff.  « 

78.  On  the  16th  of  November,  1859,  this  action  was  commenced ; 
and,  for  the  purposes  of  this  case,  it  is  to  be  assumed  that  the  action 
has  been  prosecuted  with  due  diligence  by  the  plaintifiF. 

77.  The  pleadings'and  other  documents  in  the  appendix  were  to  be 
taken  as  part  of  the  case. 

78.  The  court  were  to  be  at  liberty  to  draw  all  inferences  of  fact 
which  a  jury  might  draw. 

The  questions  for  the  opinion  of  the  court  were, — first,  whether  the 
plaintiff  was  entitled  to  recover  in  respect  of  all  or  any  of  the  different 
classes  of  charges  contained  in  the  said  accounts  A.,  B.,  and  C,  or 
either  of  them,  and,  if  so,  in  respect  of  which  he  was  so  entitled, — 
secondly,  what  amount  of  penalties,  if  any,  the  defendant  was  entitled 
to  set  off  against  the  plaintiff's  claim. 

If  the  court  should  be  of  opinion  that  the  plaintiff  was  not  entitled 
to  recover  in  respect  of  any  of  the  said  classes  of  charges,  or  that  the 
defendant  was  entitled  to  set  off  an  amount  for  penalties  equal  to  the 
aggregate  amount  of  the  said  accounts  A.,  B.,  and  C,  then  the  verdict 
was  to  be  set  aside,  and  a  verdict  entered  for  the  defendant. 

If  the  court  should  be  of  opinion  that  the  plaintiff  was  entitled  to 
recover  in  respect  of  any  of  the  said  classes  of  charges,  and  should  not 
find  the  defenaant  entitled  to  set  off  a  sum  for  penalties  equal  to  the 
aggregate  amount  of  the  said  accounts,  then  all  questions  as  to  the 
amount  of  such  classes  of  charges  were  to  be  referred  to  the  arbitrator, 
upon  the  terms  mentioned  in  the  rule  of  Trinity  Term  last ;  and  the 
verdict  was  to  be  dealt  with  in  the  manner  provided  by  the  said  rule. 
*1851  B(yDill,  Q.  C.  (with  whom  was  Garth),  forthe  *plaintiff.(a)— The 
J   pladntiflTs  claim  is  comprised  under  three  heads, — first,  1026?.  5s. 

(a)  Tbe  points  marked  for  Mgamont  on  the  part  of  the  plmintiff  were  as  follows : — 

"1.  That  M  (regards  the  sums  of  10262.  5t.  9d,  and  2422.  7«.  claimed  in  the  particnlars,  th« 
arbitrator  has  found  in  effeet  that  the  items  for  which  these  sums  are  charged  were  works  not 
inoliided  in  th«  eontrao^  and  oonsequenfely  that  the  plaintiff  was  jtntifled  in  treating  them  aa 
'extras:' 

"2.  That  these  items  were  ordered  by  agents  of  the  Portuguese  govern  meat,  and  that  the 
defendsnt  represents  that  government  for  the  purposes  of  this  action : 

"8.  That  there  is  nothing  in  the  contract  which  can  affect  the  plaintiff's  right  to  sue  the 
defendant  for  these  items : 

'*  4.  That,  as  regards  tbe  olaims  of  20502.  8s.  for  stores,  the  plaintiff  was  not  bonad  to  provid* 
them  under  his  cootrttet,  and  that  they  were  expressly  ordered  by  Mr.  Theobald,. at  tbe  initaaoe 
of  Admiral  Sartocins: 

"5.  Thaty  by  tbe  agreement  of  the  12tfa  of  November,  1859,  the  defendant  is  precluded  fkwxk 
contending  that  any 'third  person  is  liable  or  should  hare  been  soed  for  the  price  either  of  the 
stores  or  extras: 

"  6.  That,  as  legaids  ^e  defendant's  cross-claim  for  penalties,  the  delay  caused  by  tbe  Por- 
tuguese authorities  in  tl&e  completion  of  the  ship  is  a  complete  answer  to  that  claim : 

**7.  That,  even  assuming  the  plaintiff  to  be  liable  for  any  penalties,  the  time  expended  in 
putting  the  engines  into  the  ship^  and  in  works  and  alterations  directed  by  the  Portuguese 
authorities  dehors  tbe-oontract,  ought  not  to  be  reckoned  against  the  plaintHL" 
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■ '  '  <     III— 

9d.  for  e^tra  work  and  alterations  done  to  order,  and  which  are  essen- 
tially different  from  the  original  contract, — secondly,  242Z.  7$,  for 
expensive  alterations  and  additional  work  done  ddiring  the  progress  of 
the  bailding, — thirdly,  2004f.  I63.  lOd,  for  stores,  spare  masts  and 
yards,  duplicate  sails,  &c.,  supplied  virtually  after  the  completion  of 
the  contract. 

By  the  contract  the  plaintiff  engaged  to  build,  fit,  and  finish  the 
ship  in  a  good,  substantial,  and  workmanlike  manner,  and  with  good 
ana  sound  materials  of  all  kinds  as  prescribed  by  Table  A.  of  Lloyds' 
registry  *for  ships  of  the  class  A.  1,  13  years,  and  to  the  satis-  r^^^ « /. 
faction  of  Vice- Admiral  Sartorius,  for  the  sum  of  10,400Z.,—  ■-  ^^ 
"  such  price  or  sum  to  be  inclusive  of  all  charges  of  every  description, 
except  as  thereinafter  mentioned."  The  vessel  was  to  be  delivered 
on  or  before  the  26th  of  April,  1859,  "  ready  for  sea,  finished,  fitted, 
found,  and  equipped  in  manner  similar  in  all  respects  to  that  which  is 
practised  with  ships  or  vessels  of  the  same  class  in  Her  Majesty  s  navy, 
under  contracts  with  the  Admiralty,  except  machinery,  armament,  fur- 
niture, stores,  plate,  linen,  glass,  crockery,  and  opticians'  instruments, 
other  than  ship's  compasses  and  azimuth,  which  the  said  John  Scott 
Eussell  shall  supply."  The  contract  contained  this  further  agree- 
ment,— "  that  the  said  purchase-rtioney  or  sum  of  10,400i.  is  inclusive 
of  all  charges  for  the  said  ship  or  vessel  finished  and  fitted  perfectly 
in  every  respect ;  and  no  charges  shall  be  demanded  for  extras ;  but 
any  addition  or  additions  which  may  be  made  by  order  in  writing  of 
Admiral  Sartorius  as  an  extra  or  extras  shall  be  paid  for  at  a  price 
to  be  previously  agreed  upon  in  writing."  The  work  was  done  in 
accordance  with  the  contract ;  but,  in  the  course  of  it,  the  extra  work 
and  alterations  comprised  under  the  first  head  of  claim  were  done 
under  orders  and  directions  orally  given  either  by  Admiral  Sartorius 
in  person,  or,  with  his  sanction,  either  by  the  agents  placed  on  board 
by  the  Portuguese  government  to  watch  the  progress  of  the  work,  or  by 
the  captain  appointed  to  command  the  ship ;  and  because  these  orders 
were  not  given  by  the  Admiral  in  writing,  the  Portuguese  government 
repudiate  the  authority  of  their  accredited  agents,  and  seek  to  evade 
payment  for  the  work  which  the  plaintiff  has  done  under  them.  But 
it  is  submitted  the  Court  will  under  the  circumstances  imply  a  con- 
tract to  pay  for  the  work  so  done. 

•As  to  the  116/.  8*.,  for  the  alterations  required  after  the  r*n  07 
vessel  was  launched,  under  the  circumstances  detailed  in  para-   '- 
graphs  64  and  65,  the  plaintiff  is  unquestionably  entitled  to  recover 
these. 

Then,  as  to  the  stores,  spare  gear,  duplicate  sails,  &c.,  as  charged  in 
the  account  C, — ^these  were  altogether  dehors  the  contract.  The 
vessel  had  already  been  fitted  with  proper  masts  and  spars  and  all 
extra  stores  required  by  Lloyds'  regulations.  The  claim  under  this 
head  is  for  additions  to  the  outfit  and  e(^uipment  required  by  Lloyds' 
regulations,  and  which  the  plaintiff  insists  he  was  not  bound  by  his 
contract  to  supply,  inasmuch  as  they  are  not  necessary  for  the  vessel's 
obtaining  her  classification,  and  are  not  usually  supplied  to  vessels 
of  this  description  in  Her  Majesty's  navy,  except  when  commissioned 
for  active  service.    These  were  supplied  upon  the  faith  of  Mr.  Theo- 
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bald's  letter  of  the  80th  of  July,  1859,  and  the  undertaking  therein 
given  by  the  authority  of  Admiral  Sartorius.  By  the  contract,  the 
plaintiff  engages  that  the  ship  shall  be  **  ready  for  sea,  finished,  fitted, 
found,  and  equipped  in  manner  similar  in  all  respects  to  that  which  is 
practised  with  ships  or  vessels  of  the  same  class  in  Her  Majesty's 
navy  under  contracts  with  the  Admiralty,  except  machinery,  arma- 
ment, furniture,  stores,  plate,  linen,  glass,  crockery,  and  opticians' 
instruments,  other  than  ship's  compasses  and  azimuth."  Paragraphs 
41  to  5l  show  that  this  stipulation  had  already  been  duly  performed 
bjr  the  plaintiff  before  the  articles  in  question  were  required  or  pro- 
vided by  him. 

The  defendant  claims  to  set  off  against  any  sum  the  plaintiff  may 
be  entitled  to  recover  a  large  sum  in  respect  of  penalties  said  to  have 
been  incurred  by  the  plaintiff  for  not  having  completed  his  contract 
by  the  day  stipulated.  The  plaintiff's  answer  to  that  claim  is,  that 
*1881  ^^®  defendant's  agents  having  for  their  own  *pleasure,  and 

-'  without  any  default  on  the  part  of  the  plaintiff, — ^see  paragraphs 
37,  38, — suspendw  the  progress  of  the  work  for  about  six  weeks  in 
all,  the  stipulation  as  to  time. is  gone  altogether,  and  the  penalties 
cannot  be  enforced.  Holme  v.  Guppy,  8  M.  &  W.  387,t  is  precisely 
in  point.  There,  the  plaintiff,  on  the  19th  of  April,  1836,  entered 
into  a  written  contract  to  build,  for  the  sum  of  1700Z.,  a  brewery  for 
the  defendants,  so  far  as  regarded  the  carpenters'  work,  within  the 
space  of  four  months  and  a  half  next  ensuing  the  date  of  the  agree- 
ment ;  and,  in  default  of  completing  the  same  within  the  time  therein- 
before limited,  to  forfeit  to  the  defendants  40  Z.  per  week  for  each  week 
that  the  completion  of  the  work  should  be  delayed  beyond  the  31st 
of  August,  the  amount  to  be  deducted  from  the  1700Z.  as  liquidated 
damages.  The  plaintiff  did  not  begin  the  work  for  four  weeks  after 
the  date  of  the  agreement,  in  consequence  of  the  defendants  not  being 
able  to  give  them  possession ;  they  were  afterwards  delayed  one  week 
by  the  default  of  their  own  workmen,  and  four  weeks  by  the  default 
of  the  masons  employed  bv  the  defendants ;  and  the  work  was  not 
completed  till  five  weeks  after  the  time  limited :  and  it  was  held  that 
the  defendants  were  not  entitled  to  deduct  from  the  1700Z.  any  sum 
in  respect  of  the  delay,  either  for  the  one  or  the  four  weeks.  "The 
plaintiffs,"  says  Parke,  B.,  *'  undertake  that  they  will  complete  the 
work  in  a  given  four  months  and  a  half;  and  the  particular  time  is 
extremely  material,  because  they  probably  would  not  have  entered 
into  the  contract  unless  they  had  those  four  months  and  a  half,  within 
which  they  could  work  a  greater  number  of  hours  a  day.  Then  it 
appears  that  they  were  disabled  by  the  act  of  the  defendants  from  the 
performance  of  that  contract :  and  there  are  clear  authorities,  that,  if 
the  one  party  be  prevented  by  the  refusal  of  the  other  contracting 
*1891   P^^^y  iroTCL  *compl^ting  the  contract  within  the  time  limited, 

^  he  is  not  liable  in  law  for  the  default.(a)  It  is  clear,  therefore, 
that  the  plaintiff  were  excused  from  performing  the  agreement  con- 
tained in  the  original  contract ;  and  there  is  nothing  to  show  that  they 
entered  into  a  new  contract  by  which  to  perform  the  work  in  fonr 
months  and  a  half  ending  at  a  later  period.  The  plaintiffs  were  there- 
fore left  at  large ;  and  consequently  they  are  not  to  forfeit  anything 

(a)  1  Rol.  Abr.  543;  Comjn's  Dig«8t»  Condition  (L.  ft). 
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for  the  delay."  The  obligation  as  to  time  once  gone,  it  is  released 
for  ever.  [Eble,  C.  J. — Upon  the  principle  laid  down  by  Lord  Coke 
in  Dumpor's  Case,  4  Co.  Rep.  119  b.]  Holme  v,  Guppy  was  recognised 
by  this  Court  in  Thornhill  v.  Neats,  8  C.  B.  N.  S.  842  (E.  C.  L.  R.  vol. 
98).  And  the  certificate  clause  in  the  contract  makes  no  difference  in 
this  respect. 

Collier^  Q.  C.  (with  whom  were  Peteradorffy  Serjt.,  and  MacnamarcC)^ 
for  the  defendant.(a) — The  defendant,  *having  himself  only  r^ign 
a  limited  authority,  contracts  under  seal,  naming  Admiral  Sar-  '- 
tonus  as  his  agent  with  a  limited  authority  also.  The  intention  of 
the  parties  to  this  contract  was,  that  the  plaintiff  should  furnish  a 
♦vessel  *' finished,  fitted,  found,  and  equipped,"  and  ready  for  r^io-f 
sea  as  an  armed  vessel  in  the  Portuguese  navy.     [Bylks,  J. —   L 

(a)  The  points  marked  for  argament  on  the  part  of  the  defendant  were  as  follows  :— 

*'  I.  That  the  plaintiff  is  not  entitled  to  reoover  all  or  any  of  the  different  classes  of  charges 
contained  in  the  aeconnti  A.,  B.,  or  C,  or  either  or  any  of  them ;  the  same  heing  included  in 
the  work  and  materials  contracted  for  by  the  indenture  of  the  18th  of  November,  1858  : 

"  2.  Thal»  if  any  part  of  the  said  charges  are  recoTorable  at  all,  they  cannot  be  recovered  in 
the  form  of  action  adopted  by  the  plaintiff;  the  rights  and  liabilities  of  the  parties  being  created 
and  defined  by  that  indenture : 

"  3.  That  the  said  Sir  G.  R.  Sartorius  mentioned  in  the  said  indenture,  had  no  authority,  and 
could  not  bind  the  defendant  or  the  Portuguese  government  by  any  orders  given  or  concurred 
in  or  sanctioned  by  him,  not  consistent  with  the  restricted  agency  described  in  the  said  in- 
denture : 

"4.  That  the  said  Sir  G.  R.  Sartorius,  as  the  restricted  or  limited  agent  of  the  government* 
could  not  dispense  with  or  waive  the  condition  that '  no  charges  shall  be  demanded  for  extras, 
but  any  addition  or  additions  which  may  be  made  shall  be  by  order  in  writing,  and  paid  for  at 
a  priee  previously  agreed  upon  in  writing :' 

**  5.  That  the  official  representative  of  a  foreign  state,  with  limited  and  plainly  defined  powers, 
cannot  bind  or  affect  his  principal  beyond  the  expressly  defined  limits  of  his  authority  : 

<'6.  That  the  known  official  position  of  Sir  G.  R.  Sartorius  precludes  any  inference  of  any 
implied  extension  of  power  or  authority  or  any  right  to  deviate  from  the  prescribed  duties  of 
his  office : 

"7.  That  the  present  is  distinguishable  from  an  ordinary  case  of  orders  being  given  for 
alleged  extras;  the  party  giving  them  not  being  the  principal,  but  an  avowed  agent  with 
restricted  powers : 

**  8.  That  the  plaintiff,  before  executing  any  works  for  extras,  should  have  communicated  to 
the  defendant  or  his  agent  that  the  order  required  to  be  executed  woiild  be  an  extra  charge,  and 
beyond  the  contract : 

"  0.  That  the  said  Sir  G.  R.  Sartorius  had  no  power  to  authorise  others  to  give  orders  binding 
upon  the  defendant  or  the  Portuguese  government : 

^'lO.  That  there  are  no  facts  ftom  which  it  can  be  fairly  inferred  that  the  defendant  sane- 
tioned  or  eonfimed  any  orders  for  any  of  the  works  or  materials  sought  to  be  recovered  as 
extras: 

**  11.  That  the  defendant  himself,  to  the  knowledge  of  the  plaintiff,  was  only  a  public  servant 
contracting  in  his  official  capaoity,  and  acting  under  a  limited  authority  frum  the  Portuguese 
government : 

**  12.  That  Sir  G.  R.  Sartorius  has  never  granted  a  written  certificate  according  to  the  terms 
of  the  contract : 

**  13.  That  the  plidntiff  did  not  deliver  and  launch  the  said  ship  or  vessel  within  the  time  and 
in  the  manner  required  by  the  said  contract : 

"  14.  That  a  large  amount  of  penalties  were  incurred  by  such  non-performance  of  the  con- 
tract, which  have  never  been  certified  in  writing  by  the  said  Sir  G.  R.  Sartorius  that  they  should 
not  be  enforced,  nor  has  the  right  to  enforce  them  been  in  any  way  abandoned : 

*'\b.  That  any  delay  oeoasioned  by  performing  unauthorised  extras  cannot  exonerate  the 
plaintiff  from  liability  to  the  penalties : 

"  16.  That  the  correspondence  set  oat  in  the  case  as  to  the  said  extras  cannot  render  the  de- 
fendant liable,  nor  can  the  articles  of  agreement  of  the  12th  of  November,  1869,  vary  the  rights 
or  liabilities  of  the  parties : 

"17.  That  the  plaintiff's  equitable  replication  contains  no  answer  to  the  defendant's  plea  of 
Mt^ff,  and  Si  bad  in  law." 
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Not  as  an  armed  vesael^ — but  **  equipped  in  manner  similar  in  all 
respects  to  that  which  is  practised  with  ships  or  vessels  of  the  same 
class  in  Her  Majesty-s  nav^  under  contracts  with  the  Admiralty,  except 
machinery,  armament,  furniture,  stores,"  &c.]  The  contract  was  framed 
under  an  evident  misconception  as  to  what  was  the  practice  with 
regard  to  vessels  built  by  private  builders  under  contracts  with  the 
Admiralty.  The  41st  paragraph  of  the  case  finds,  that,  under 
Admiralty  contracts,  the  builder  has  performed  his  engagement  when 
he  has  delivered  the  hull  complete,  with  certain  hull  fittings  or  fixtures 
for  the  attachment  of  the  rigging,  and  all  inside  fixtures ;  but  that  all 
other  things,  including  masts,  yards,  rigging,  sails,  boats,  anchors, 
cables,  cabin  furniture,  and  all  movable  things  of  every  description 
necessary  to  complete  the  fitting  and  sea-going  e<]^uipment  and  pro- 
visioning of  the  ship,  are  provided  by  the  Admiralty  out  of  the 
government  stores  or  warehouses  in  the  dockyards.  But  the  Court 
will  look  at  the  whole  of  the  contract,  and  gather  from  it  the  inten- 
tion of  };he  contracting  parties :  and,  when  they  speak  of  the  practice 
of  the  Admiralty,  they  must  be  understood  to  mean  that  the  vessel  is 
to  be  equipped  as  an  English  vessel  of  war  of  her  class  is  usually 
♦1921   ^^'^^PP^^/ — ^^^^  ^S|  ^^^^  ^^  things  *necessary  to  enable  her  to 

^  take  the  sea  as  a  ship  of  war,  armament,  furniture,  and  comum- 
able  stores  excepted.  [Williams,  J. — The  words  are  '*  equipped  in 
manner  similar  in  all  respects  to  that  which  is  practised  with  ships  or 
vessels  of  the  same  class  in  Her  Majesty's  navy  under  contracts  with 
the  Admiralty," — not  "  coniracied.^^]  A  fair  and  liberal  construction 
must  be  put  upon  the  language  employed.  The  spare  masts^  ttG., 
charged  for  in  account  C.  all  come  within  this  category.  The  certi- 
ficate of  Admiral  Sartorius,  that  the  vessel  was  finiSiea  to  his  satis- 
faction, was  given  upon  the  assumption  that  thes^  things  were  all 
within  the  contract. 

The  contract  is  under  seal,  giving  Admiral  Sartorius  certain 
limited  and  defined  powers.  It  expressly  provides  that  **the  said 
purchase-money  or  sum  of  10,400Z.  is  inclusive  of  all  charges  for  the 
said  ship  or  vessel  finished  and  fitted  perfectly  in  every  respect ;  and 
no  charges  shall  be  demanded  for  extras  ;  but  any  addition  or  additions 
which  may  be  made  by  order  in  writing  of  the  said  Sir  G.  Sartorius  as 
an  extra  or  extras  shall  be  paid  for  at  a  price  to  be  previously  agreed 
upon  in  tvritingy  Now,  the  extras  and  additions  comprised  in  aocoUnta 
A.  and  B.  were  not  furnished  in  pursuance  of  any  written  orders^  nor 
were  any  prices  previously  agreed  upon  in  respect  of  them.  If  the 
plaintiff  has  any  right  of  action  at  all,  it  must  be  under  this  contract : 
and  he  oi^^ht  to  have  declared  upon  it  specially  ;  and  then  he  must 
fhave  Skverred  that  this  condition  precedent  was  duly  performed.  Upon 
a  traverse  of  that  averment  the  defendant  must  have  succeeded :  and 
the  plaintiff  ought  not  to  be  in  a  better  position  because  he  has 
adopted  a  wrong  course  of  pleading.  In  Lamprell  v.  The  Billericay 
Union,  8  Exch.  283,t  by  agreement  under  seal  between  the  plaintiff 
*ld31   ^^  ^^®  ^°®  V^^f  ^^^  ^^®  defendants,  guardians  *of  the  poor, 

J  of  the  other  part, — after  reciting  (inter  alia)  that  the  plaintiff 
had  proposed  to  contract  to  erect  the  workhouse  at  Billericay^  and 
perform  all  the  works  particularized  in  a  specification  prepared  by  S. 
&  M.  (the  architects),  for  5500?., — the  plaintiff*  in  consideration  of  the 
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payments  to  be  made  to  him,  agreed  with  the  defendants  that  he  would, 
in  a  workmanlike  manner,  do  all  the  works  mentioned  in  the  8peci- 
fication  at  the  times  therein  mentioned,  and  would  completely  finish 
the  whole  by  the  24th  of  June,  1840;  and  that,  if  the  architects 
should  think  proper  to  make  any  alterations  or  additions  in  the  pro- 
gress of  the  works,  they  should  give  the  plaintiff  turitien  inatruciions 
for  the  same  signed  by  thenty  and  the  plaintiff  should  not  be  considered 
as  having  authority  to  do  such  additional  works  without  such  written 
instructions.  Daring  the  progress  of  the  work,  the  architects  from 
time  to  time  deliver^  to  the  plaintiff  certificates  in  the  form  of  letters, 
signed  by  them,  and  addressed  to  the  clerk  of  the  board  of  guardians, 

stating  that  the  board  might  safely  advance /.'to  the  plaintiff  on 

account  of  the  works  executed.  Certificates  in  this  form  to  the 
amount  of  5000'.  were  given  ;  but  in  fact  payments  were  made  by  the 
defendants  to  the  amount  of  68001.  These  payments  were  made 
generally  tn  respect  of  the  work  actually  done,  without  distinguishing 
the  one  description  from  the  other.  No  written  directions  were  given 
by  the  architects  for  the  additional  toorks,  except  that  letters  were  in 
evidence,  signed,  some  by  S.  and  others  by  M.,  in  which  allusion  was 
incidentally  made  to  some  of  the  additional  works  in  progress,  and 
containing  suggestions  as  to  the  mode  of  executing  them ;  and  save 
also,  that,  long  after  the  works  were  complete,  the  architects,  on  the 
application  of  the  plaintiff,  made  a  valuation  of  the  additional  works, 
which  they  ^estimated  at  3133/.,  and  signed  a  paper  stating  r^-iQA 
that  to  be  the  amount  of  their  valuation.    The  Court  of  Exche-   ^ 

Iuer  held  that  the  deed,  in  requiring  written  directions,  meant  written 
irections  before  the  additional  works  should  be  done;  and  that  the 
certificates,  letters,  and  final  valuation  of  the  architects  did  not  amount 
to  such  directions;  and  that,  although  the  defendants  had  accepted  the 
additional  works,  the  plaintiff  was  not  entitled  to  be  paid  on  a  quantum 
meruit,  for  that  the  defendants,  being  a  corporation,  were  incapable 
of  making  a  new  contract  of  that  description.  So,  in  Milner  v.  Field, 
5  Exch.  829,t  where  a  building  agreement  between  the  plaintiff  and 
defendant  contained  a  proviso  that  no  instalment  should  be  paid  unless 
the  plaintiff  delivered  to  the  defendant  a  certificate,  signed  by  the 
surveyor  of  the  defendant,  that  the  works  were  performed  according 
to  the  specification, — it  was  held  that  the  want  of  a  certificate  was  a 
good  defence  under  the  general  issue  to  an  action  for  the  instalments ; 
and  that  the  plaintiff  was  not  at  liberty  to  prove  that  it  was  withheld 
by  collusion  with  the  defendant.  Neither  will  a  Court  of  equity 
relieve  the  party  from  the  condition  that  the  order  shall  be  given  as 
stipulated,  in  writing.  Thus,  in  Kirk  v.  The  Bromley  Union,  17  Law 
J.,  Ch.  127,  in  a  building  contract  entered  into  with  the  guardians  of 
the  poor  of  a  union,  a  clause  was  inserted,  that  deviations  or  additions 
might  be  required,  but  were  not  to  be  paid  for  unless  ordered  iu 
writing.  Additional  work  had  been  done  with  the  knowledge  of  the 
guardians,  but  without  any  other  brders  than  verbal  directions  of  the 
architect.  The  guardians  having  refused  to  pay  for  these  extra  works, 
and  a  bill  being  filed  to  ascertain  and  recover  the  balance  due  to  the 
builder,  a  general  demurrer  for  want  of  equity  was  allowed  by  Lord 
Cottenham, — reversing  the  decision   of  Vice-chancellor  Shadwell. 
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♦1951  *^g^^^»  ^°  Scott  V,  The  Corporation  of  Liverpool,  28  Law  J., 
-'  Ch.  280,  the  plaintiff  contracted  with  the  corporation  of  Liver- 
pool to  perform  certain  works,  and  the  corporation  agreed  to  pay  for 
thern  in  a  specified  manner, — with  a  proviso  that  no  sum  should  be 
considered  due,  nor  should  the  plaintiffs  make  any  claim  on  account 
of  any  work  executed  by  them,  unless  the  engineer  of  the  corporation 
should  certify  the  amount  thereof  and  that  the  plaintiff  was  reason- 
ably entitled  thereto.  The  corporation  also  had  the  power  of  deter- 
mining the  contract  if  the  plaintiff  should  not  in  the  opinion  and 
according  to  the  determination  of  the  engineer  exercise  due  diligence ; 
and  thereupon  the  engineer  was  to  fix  the  amount  earned  by  the 
plaintiff.  The  contract  was  determined  by  the  corporation,  and  the 
plaintift'  filed  a  bill  for  an  account :  but  it  was  held, — affirming  the 
decision  of  Vice-Chancellor  Stuart  (27  Law  J.,  Ch.  641), — that,  the 
certificate  of  the  engineer  not  having  been  given,  and  not  being  shown 
to  have  been  fraudulently  withheld,  the  bill  must  be  dismissed  with 
costs.  The  Thames  Ironworks  and  Ship-building  Company  v.  The 
Royal  Mail  Steam-Packet  Company,  81  Law  J.,  C.  P;  169,  is  also  an 
important  authority  upon  this  part  of  the  case.  There,  the  declara- 
tion,— after  stating  an  agreement  under  seal  between  the  plaintiffi  and 
the  defendants,  who  were  a  joint-stock  company,  by  which  the  plain- 
tiffs agreed  to  build  a  sh\p  for  the  defendants  for  a  stipulated  sum, 
and  by  which  it  was  provided  that  no  alterations  should  be  made  in 
the  building  of  the  ship  unless  on  the  authority  of  a  letter  signed  by 
the  secretary  of  the  defendant's  company,  stating  that  the  directors 
had  directed  such  alterations, — allegea  that  during  the  progress  of  the 
works  the  defendants  required  alterations  to  be  made  in  the  building 
♦1961  ^^  ^^®  ^'^^P'  which  the  plaintiffs  accordingly  made,  and  that  *the 
-'  defendants  discharged  the  plaintiff  from  the  said  stipulation  in 
the  agreement  as  to  requiring  the  authority  of  such  letter  signed  by 
the  secretary ;  and  assigned  for  breach  the  non-payment  of  the  cost 
of  such  alterations.  The  defendants  pleaded  that  such  discharge  was 
not  a  discharge  by  deed.  The  plaintiffs  replied,  on  equitable  grounds, 
that  the  defendants  by  parol  directed  the  plaintiffs  to  make  the  alter- 
ations, and  that  the  plaintifl&,  at  the  request  of  the  defendants,  made 
such  alterations,  and  that  the  defendants  took  the  said  ship  and 
enjoyed  the  benefit  of  the  said  alterations,  and  that,  by  reason  of  the 
premises,  the  plaintiffs  were  in  equity  discharged  by  the  defendants 
from  the  said  stipulation,  and  the  defendants  ought  not  in  equity  to  be 
allowed  to  set  up  the  want  of  a  discharge  by  deed  in  bar  to  the  plain- 
tiff's claim  for  the  cost  of  the  said  alterations:  and  this  Court  held 
that  the  replication  was  bad,  as  contradicting  the  declaration,  and 
showing  that  the  plaintiffs  had  no  legal  right,  but,  if  any,  only  an 
equitable  one.  And  this  is  an  answer  which  goes  to  the  whole  of 
the  plaintift'^s  claim. 

Then,  as  to  the  penalties, — ^the  contract  provides,  that,  if  the  plain- 
tiff should  not  launch  and  deliver  the  vessel  at  the  time  and  place  and 
in  manner  aforesaid,  fitted  and  completed  in  manner  aforesaid,  he 
should  pay  to  the  defendant  61.  for  each  day  thereafter  that  the  ship 
should  not  be  delivered  finished,  fitted,  and  completed  as  aforesaid,  as 
and  for  ascertained  and  liquidated  damages,  to  be  recovered  by  action 
or  deducted  from  the  contract  price.    In  Holme  v,  Guppy,  3  M.  &  W. 
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387,t  the  defendants  prevented  the  plaintiffs  from  commencing  the 
work  at  the  time  specified.  Here,  however,  no  delay  was  caused  by 
any  act  of  the  defendant,  or  by  any  act  of  any  person  by  whose  acts 
the  defendant  is  bound.  For  anv  unauthorized  interference  *of  r*i  97 
Admiral  Sartorius,  the  defendant  is  not  responsible.  The  *■ 
plaintiff  is  bound  by  his  contract,  which  defines  precisely  the  duties 
and  the  authority  of  the  Admiral.  That  clearly  distinguishes  this 
case  from  Holme  v.  Guppy,  and  from  all  the  other  cases  on  that 
subject.  Kirk  v.  The  Bromley  Union  and  Scott  v.  The  Corporation 
of  Liverpool  are  also  authorities  to  show  that  equity  will  not  relieve 
parties  from  penalties  under  such  circumstances. 

Erlb,  C.  J. — This  case  resolves  itself  into  three  substantial  ques- 
tions,— one  relating  to  the  work  and  materials  supplied  by  Mr.  Scott 
Russell  under  the  contract  for  the  building  of  the  ship,  and  whilst  the 
contract  was  in  the  course  of  performance, — ^another  in  respect  of  what  I 
shall  call  warlike  equipment,  and  which  under  the  circumstances  may 
be  considered  as  having  been  supplied  after  the  vessel  was  completed  and 
delivered, — and  the  third  for  work  done  and  articles  supplied  by  Mr. 
Scott  Russell  after  the  contract  had  been  entirely  performed  by  him 
and  the  ship  actually  delivered  to  and  received  by  the  defendant. 

Now,  with  respect  to  such  articles  as  were  supplied  after  the  con- 
tract was  fully  completed,  it  appears  to  me  that  they  are  entirely 
severed  from  the  contract,  and  from  any  restriction  contained  in  it, 
and  that  those  who  were  authorized  to  act  on  the  part  of  the  Portuguese 
government  are  subject  to  the  ordinary  implications  of  the  law, 
and  must  pay  for  those  articles  so  much  as  they  are  worth.  This 
applies  to  the  small  item  of  116^.  8«.  included  in  account  C,  and  that 
claim  I  think  must  be  allowed. 

Then,  as  to  the  claim  for  what  I  call  the  warlike  stores.  By  the  con- 
tract the  ship  was  to  be  built  in  a  good,  substantial,  and  workmanlike 
manner,  and  with  good  and  sound  materials  of  all  kinds  as  prescribed 
by  *Table  A.  of  Lloyds'  registry  for  ships  of  A.  1,  18  years,  r#i  no 
for  the  price  of  10,400t,  such  price  or  sum  to  be  inclusive  of  ^ 
all  charges  of  every  description  except  as  thereinafter  mentioned.  She 
was  to  be  delivered  by  the  builder  at  Mill  wall  on  or  before  the  25th  of 
April,  1859,  to  the  order  of  Admiral  Sartorius,  ready  for  sea,  finished, 
fitted,  found,  and  equipped  in  manner  similar  in  all  respects  to  that 
which  is  practised  with  ships  or  vessels  of  the  same  class  in  Her 
Majesty's  navy  under  contracts  with  the  Admiralty,  except  machinery, 
armament,  furniture,  stores,  plate,  linen,  glass,  crockery,  and  opti- 
cians' instruments  (other  than  ship's  compasses  and  azimuth,  which 
Mr.  Russell  was  to  supply).  The  ship  was  duly  completed  and  ready 
for  sea  in  every  respect ;  but  without  certain  stores,  spare  gear,  and 
duplicate  sails,  &c.,  which,  according  to  the  practice  of  the  Admiralty, 
are  put  on  board  Her  Majesty's  ships  of  war  when  intended  for  active 
service,  but  which  are  not  required  in  the  mercantile  marine,  nor  by 
any  regulations  of  Lloyds'.  The  question  upon  this  part  of  the  case 
is,  whether  Mr.  Scott  Russell  was  bound  by  his  contract  to  furnish 
these  things.  It  seems  to  me  that  he  was  not.  I  think  it  is  extremely 
probable  that  the  Portuguese  government  expected  to  have  a  vessel 
of  war  fitted  and  found  in  all  respects  similar  to  the  practice  of  Her 
Majesty's  navy  with  vessels  of  her  class.     But  I  am  not  at  liberty  to 
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conjecture  what  was  the  expectation  of  one  of  the  parties.  I  can 
only  look  at  the  contract  they  have  entered  into :  and,  looking  at  that, 
I  find  nothing  to  warrant  such  a  construction.  It  appears  that  a 
great  quantity  of  extra  stores,  spare  masts  and  yards,  duplicate  sails, 
&c.,  to  meet  the  contingencies  of  war,  but  which  in  ordinary  peaceful 
service  are  never  thought  of  or  required,  are  usually  supplied  to 
ships  in  Her  Majesty's  navy  on  active  service  in  time  of  war.  It 
*1 9Q1   ^PP^^^s  ^^^"^  *^®  *case,  that,  with  respect  to  vessels  built  for 

J  Her  Majesty's  navy  by  private  ship-builders  under  contract 
with  the  Admiralty,  the  invariable  course  of  proceeding  has  been  for 
the  ship-builder  to  enter  into  a  contract  with  the  Admiralty  to 
build  the  hull  according  to  a  specification  by  which  the  ship-builder 
agrees  to  build  and  deliver  the  hull  complete  with  certain  hull  fittings 
or  fixtures  for  the  attachment  of  the  rigging,  and  all  inside  fixtures; 
but  all  other  things,  including  masts,  yards,  rigging,  sails,  boats, 
anchors,  cables,  cabinfumiture,  and  all  movable  things  of  every 
description  necessary  to  complete  the  fitting  and  sea-going  equipment 
and  provisioning  of  the  ship,  are  provided  by  the  Admiralty  out  of 
the  government  stores  or  warehouses  in  the  dockyards:  and  no 
instance  was  proved  of  a  contract  hj  a  private  ship-builder  with  the 
Admiralty  binding  the  former  to  build  a  ship  for  Her  Majesty's  navy  in 
accordance  with  Lloyds'  rules  or  tables,  or  to  fit,  find,  or  equip  a 
vessel  ready  for  sea.  "Stores"  is  an  ambiguous  word.  But,  accord- 
ing to  the  terms  of  this  contract,  I  do  not  think  Mr.  Scott  Russell  bound 
himself  to  turn  out  the  ship  so  fitted  as  to  be  prepared  to  meet  an 
enemy ;  and  therefore  the  demand  of  the  defendant,  on  behalf  of  the 
Portuguese  government,  to  have  those  warlike  supplies,  was  a  demand 
which  Mr.  Russell  was  not  bound  by  the  terms  of  his  contract  to 
comply  with.  Reliance  is  placed,  on  the  part  of  the  defendant,  upon 
a  subsequent  clause  in  the  contract,  by  which  it  is  expressly  agreed 
and  declared  between  the  parties,  **  that  the  said  purchase-money  or 
sum  of  10,400^.  is  inclusive  of  all  charges  for  the  ship  or  vessel 
finished  and  fitted  perfectly  in  every  respect ;  and  no  charges  shall 
be  demanded  for  extras,  but  any  addition  or  additions  which  may  be 
made  by  order  in  writing  of  Sir  G.  Sartorius  as  an  extra  or  extras, 
*2001  ®^^^^  ^^  P*^^  ^^^  ^^  ^  price  to  be  previously  *agreed  upon  in 

■*  writing."  Now,  as  to  these  warlike  stores,  is  Mr.  Scott  Russell 
precluded  by  this  clause  from  claiming  them  ?  These  articles  were 
supplied  on  board  the  ship  when  she  was  nearly  completed,  and  when, 
as  between  these  parties,  she  must  be  taken  to  have  been  delivered 
complete ;  because  Sir  Gt.  Sartorius  claimed  to  have  them,  and  Mr. 
Scott  Russell  denied  his  liability  under  the  contract  to  furnish  them. 
^I  think  Mr.  Scott  Russell's  right  to  deny  his  liability  is  clear, 
and  that  it  is  equally  clear  that  the  construction  put  upon  the 
contract  by  Sir  G.  Sartorius  was  erroneous.  But  for  the  letter 
of  the  highly  respectable  agent  of  Sir  G.  Sartorius,  Mr.  Theobald, 
of  the  30th  of  July,  1869,  Mr.  Scott  Russell  would  have  stood 
upon  his  rights.  Yielding,  however,  to  the  suggestion  contained 
in  that  letter,  that,  with  a  view  to  prevent  unnecessary  delay,  all 
the  articles  supplied  bv  our  Admiralty  to  sliips  of  the  same  class 
as  the  Donna  Anna  Maria  under  the  Admiralty  warrants  should 
be  supplied  by  him»  without  prejudice  to  the  question  whether  they 
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were  to  be  supplied  hy  him  under  the  contract  at  his  cost  or  not,—* 
Mr.  Scott  Russell  furnished  them  at  the  cost  of  about  20007.,  which 
he  now  claims  to  recover.  I  think  the  articles  thus  supplied  on  the 
faith  of  that  statement  were  supplied  under  a  distinct  and  independent 
contract;  and  the  defendant,  having  accepted  and  used  them,  must 
pay  for  them.  There  is  much  to  be  said  in  favour  of  these  things 
falling  within  the  exception  in  the  contract.  But  the  broad  and  main 
Aground  upon  which  I  rest  my  judgment  on  this  part  of  the  case  is, 
that  they  are  independent  of  the  contract,  and  therefore  that  the  claim 
of  the  plaintiff  for  this  2000Z.  cannot  be  repudiated  by  the  defendant. 

I  now  come  to  the  question  which  arises  upon  the  extra  work  and 
alterations  done  to  oraer.  It  almost  invariably  happens,  that,  in  the 
course  of  the  construction  *of  a  house  or  a  ship  or  other  poQi 
extensive  work,  the  party  for  whom  the  work  is  done  from  *- 
time  to  time  desires  to  have  additions  and  alterations ;  and  it  is  by  no 
means  an  unusual  thing  to  insert  a  clause  providing  that  the  employer 
shall  not  be  liable  for  extras  or  additions  unless  there  be  an  order  in 
writing  fixing  the  price,  or  the  certificate  of  an  architect  for  the  work 
so  done.  In  many  cases,  the  court,  though  satisfied  that  the  builder, 
acting  upon  the  faith  of  an  oral  request,  has  fairly  done  the  work  for 
which  he  seeks  to  be  paid,  has  felt  itself  to  be  fettered  by  the  express 
terms  of  the  bargain  the  parties  have  entered  into.  We  cannot  yield 
to  suggestions  of  hardship  on  the  one  side  or  the  other,  though  I 
must  confess,  that,  according  to  my  experience,  the  hardship  has  most 
commonly  been  upon  the  side  of  the  employer.  By  the  terms  of  this 
contract,  the  10,4002.  is  inclusive  of  all  charges  for  the  ship^  finished  and 
fitted  perfectly  in  every  respect ;  and  no  charges  are  to  be  demanded  for 
extras :  but  any  addition  or  additions  which  may  be  made  by  an  order 
in  writing  of  Sir  George  Sartorius  $ls  an  extra  or  extras  are  to  be  paid 
for  at  a  price  to  be  previously  agreed  upon  in  writing.  No  additions 
were  ordered  by  the  Admiral  in  writing :  but,  during  the  progress 
of  the  work,  orders  were  from  time  to  time  given  by  persons  who 
represented  the  Portuguese  government,  for  additions  and  alterations 
for  which  under  ordinary  circumstances  Mr.  Scott  Russell  might  well 
suppose  he  was  to  be  at  liberty  to  charge.  He  might  have  declined 
to  comply  with  these  requests  unless  they  were  made  in  writing.  I 
feel  bound  to  give  effect  to  the  terms  of  the  contract,  and  to  hold  that 
the  extras  and  additions  supplied  not  under  written  orders  during 
the  performance  of  the  contract  form  part  of  the  contract  for  the  con- 
struction of  the  ship,  and  are  not  to  be  paid  for  by  the  defendant. 

*I  do  not  think  that  any  of  the  cases  which  have  been  cited  r«o()o 
have  any  very  strong  bearing  upon  this,  except  that  of  The  '• 
Thames  Ironworks  and  Ship-building  Company  v.  The  Royal  Mail 
Steam-Navigation  Company,  31  Law  J.,  C.  P.  265.  That  case  cer- 
tainly bears  a  verj  strong  analogy  to  the  case  in  hand.  Lamprell  v. 
The  Billericay  Union,  18  Law  J.,  Exch.  282,  was  rather  to  the  effect 
that  a  corporation  cannot  make  a  contract  so  as  to  make  itself  liable 
in  assumpsit.  Kirk  v.  The  Bromley  Union,  IT  Law  J.,  Ch.  127,  and 
Scott  V.  The  Corporation  of  Liverpool,  28  Law  J.,  Ch.  280,  stand  entirely 
upon  the  same  principle.  In  the  last-mentioned  case  the  plaintiff 
did  certain  work  for  the  corporation  of  Liverpool  under  a  contract  by 
which  it  was  stipulated  that  he  was  to  be  paid  only  upon  a  certificate 
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of  approval  by  Mr.  Hawkesley ;  and,  as  Mr.  Hawkesley  never  did 
approve  of  the  work,  it  was  held  that  the  plaintiff  was  not  entitled  to 
recover.  So,  here,  such  extras  and  additions  only  were  to  be  paid 
for  as  should  be  ordered  by  writing  under  the  hand  of  Admiral  Sar- 
torius,  at  a  price  to  be  ascertained  at  the  time.  Upon  the  whole, 
therefore,  I  am  of  opinion  that  Mr.  Scott  Russell  cannot  enforce  in  a 
court  of  law  his  claim  for  extras  and  additions  supplied  during  the 
time  the  ship  was  in  the  course  of  construction. 

On  the  part  of  the  defendant,  an  attempt  has  been  made  to  set  off 
against  any  demand  which  Mr.  Scott  Russell  might  be  able  to  sub- 
stantiate against  him  a  claim  for  penalties  incurred  under  the  clause 
in  the  contract  which  provides,  that,  if  the  vessel  should  not  be 
launched  and  delivered  at  the  stipulated  time  fitted  and  completed  aa 
agreed,  the  plaintiff  should  forfeit  61  per  day  by  way  of  liquidated 
damages.  Now,  the  vessel  was  not  delivered  until  a  very  considerable 
*2031  ^^°^®  ^^^^  ^^®  ^^y  mentioned  in  the  contract.  But  it  is  *found 
-'  by  the  arbitrator  that  the  extra  time  required  for  the  execution 
of  the  work  comprised  in  the  accounts  A.  and  B.  caused  a  delay  in 
the  whole  of  about  six  weeks  in  the  progress  of  the  ship-building. 
The  days  consumed  by  this  delay  so  occasioned  by  the  requirements 
of  the  defendant  and  those  employed  by  him,  do  not  come  within  the 
penalty  clause,  which  contains  a  proviso,  that,  "  if  the  said  ship  or 
vessel  shall  not  be  launched  and  delivered  by  Mr.  Scott  Russell  at  the 
time  thereinbefore  appointed  for  the  launching  and  delivery  thereof, 
by  reason  of  any  cause  not  under  the  control  of  the  said  John  Scott 
Russell, — the  same  to  be  proved  to  the  satisfaction  of  the  said  Sir  G. 
Sartorius,  and  to  be  certified  by  him  in  writing, — then  the  said 
penalty  shall  not  be  enforced  for  such  number  of  days,  or  for  such  a 
time  as  the  said  Sir  G.  Sartorius  shall  in  such  certificate  name."  It 
turns  out  that  those  who  were  the  agents  representing  the  Portuguese 
government  caused  a  delay  of  six  weeks  in  the  finishing  of  the  vessel. 
Now,  the  case  of  Holme  v.  Guppy,  3  M.  &  W.  887,t  decides,  that, 
where  a  contractor  undertakes,  under  pain  of  a  certain  penalty  or 
forfeiture,  to  perform  a  work  within  a  given  time,  and  the  perform- 
ance within  the  time  is  prevented  by  the  act  of  the  party  with  whom 
he  contracts,  the  contractor  is  exonerated  from  the  penalties. 

Upon  the  whole,  therefore,  I  am  of  opinion  that  Mr.  Scott  Russell's* 
claim  in  respect  of  the  alterations  and  additions  made  in  the  course 
of  the  construction  of  the  vessel,  and  for  which  no  orders  in  writing 
were  given,  fails ;  but  that  he  is  entitled  to  recover  for  the  articles 
furnished  after  her  completion,  which  for  the  reasons  I  have  givea 
were  not  within  the  contract ;  and  that  the  defendant's  claim  in  respect 
of  the  penalties  must  be  disallowed. 

I  Byles,  J. — ^I  am  of  the  same  opinion.  This  case  is  *one  of 
■*  very  great  importance,  not  onl^  with  reference  to  the  magni 
tude  of  the  sum  in  dispute,  but  also  with  regard  to  the  principles  of 
law  which  are  involved  in  it.  It  has  been  contended  by  Mr.  Collier 
that  the  Portuguese  government  were  entitled  to  have  this  ship  of  war 
found  and  equipped  as  if  she  were  going  on  active  service.  It  seems 
to  me  that  that  is  not  within  the  contract.  By  the  contract  it  ia 
stipulated  that  the  vessel  shall  be  "ready  for  sea,  finished,  fitted, 
found,  and  equipped  in  manner  similar  in  all  respects  to  that  which  is 
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practised  with  ships  or  vessels  of  the  same  class  in  Her  Majesty's 
navy  under  contracts  with  the  Admiralty:"  and  then  comes  an  excep- 
tion,— **  except  machinery,  armament,  furniture,  stores,"  &c.  The 
contract  further  provides  that  the  vessel  shall  be  built  and  constructed 
with  the  best  materials  of  all  kinds  and  as  prescribed  by  Table  A.  of 
Lloyds'  register  of  ships  of  the  class  A.  1,  13  years.  All  that  has 
been  done ;  and  a  great  deal  more  has  been  done,  to  the  extent,  I 
believe,  of  about  2000t  in  supplying  what  my  Lord  has  called  war- 
like stores.  As  to  that  part  of  the  plaintiff  s  claim,  it  seems  to  me 
that  there  is  no  defence.  I  think  that  additiorial  equipment  is  alto- 
gether dehors  the  contract ;  especially  when  the  exception  is  looked  at. 
These  things  are  not  in  any  sense  extras  or  additions  to  the  contract 
they  are  something  which  the  contract  does  not  provide  for  at  all.  It 
may  be  said  that  this  is  a  very  fine  distinction.  But  put  this  case, — 
suppose  a  man  contracts  to  build  a  house,  with  a  stipulation  that  no 
charge  shall  be  made  for  extras  or  additions  save  such  as  are  certified 
for  under  the  hand  of  the  architect  or  surveyor  employed  to  superin- 
tend the  work;  and  the  contractor,  under  a  verbal  order,  supplies 
household  furniture  and  tenants'  fixtures :  these  would  not  be  extras 
or  additions  to  the  contract,  but  something  altogether  dehors  the 
•contract.  So  here,  I  think,  that  everything  that  was  beyond  r^oo" 
the  equipment  usually  supplied  to  the  Admiralty  under  con-  '■  ^ 
tracts  with  private  builders,  and  beyond  what  was  required  for  the 
classification  of  the  vessel  as  A.  1,  18  years,  is  dehors  this  contract, 
and  that  the  plaintiff  is  entitled  to  recover  to  that  extent.  I  entirely 
agree  in  what  my  Lord  has  said  as  to  the  work  done  and  materials 
supplied  after  the  vessel  was  launched  and  delivered:  and  it  can 
make  no  difference  in  principle  whether  it  was  done  one  day  or 
twenty  years  after  the  delivery  and  acceptance  of  the  vessel.  I  must 
own  1  felt  very  much  disposed  to  escape,  if  possible,  from  Mr.  Collier's 
argument  with  respect  to  the  articles  supplied  and  work  done  without 
oraers  in  writing :  but  I  think  the  cases  he  has  referred  to  are  too 
strong  to  be  got  over, — especially  that  of  Scott  v.  The  Corporation  of 
Liverpool,  28  Law  J.,  Ch.  280,  which  is  substantially  the  same  as  this 
case.  It  is  a  salutary  rule,  and  ought  not  to  be  broken  in  upon.  The 
contractor  has  no  right  to  complain  if  he  loses  the  price  of  extras  and 
additions  which,  in  disregard  of  the  stipulation  he  has  entered  into, 
he  furnishes  without  getting  a  written  authority.  The  only  remaining 
question  is  as  to  the  penalties  which  the  defendant  seeks  to  set  off*. 
Holme  V.  Guppy,  8  Exch.  387,t  is  substantially  in  point,  though  here 
the  contract  is  under  seal,  and  there  not.  It  is  founded  upon  an  old 
and  well- understood  rule  of  law.  The  authorities  will  be  found*  col- 
lected in  Comyns's  Digest,  Condition  (L.  6).  Where  the  condition  has 
become  impossible  of  performance  by  the  act  of  the  grantee  himself, 
the  grantor  is  excused.  So  that  Holme  v.  Guppy  is  not  only  in  point, 
but  it  is  consistent  with  the  ancient  authorities,  and  is  founded  on  the 
most  invincible  reason  and  ^ood  sense.  The  result  is  that  the  plain- 
tiff is  entitled  to  recover  m  respect  of  the  equipment  and  stores 
♦required  to  fit  the  vessel  as  a  vessel  of  war  on  active  service,  r^onft 
and  also  in  respect  of  those  articles  and  that  work  which  were  '■ 
supplied  after  the  vessel  was  completed  according  to  the  contract  and 
launched  and  delivered;  but  that  he  is  not  entitled  to  recover  in 
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respect  of  tbe  extras  and  additions  furnished  during  the  performance 
of  the  contract  without  written  orders ;  and  that  the  defendant  is  not 
entitled  to  any  set-ofF  in  respeot  of  the  penalties,  the  non-delivery  of 
the  vessel  by  the  day  stipulated  having  been  in  part  caused  by  delay 
for  which  he  himself  was  responsible. 

Kbating,  J. — ^I  entirely  concur  with  my  Lord  and  my  Brother 
Byles;  and,  after  the  judgments  delivered  by  them,  I  think  it  neces- 
sary only  to  advert  to  one  single  point,  viz. :  with  reference  to  the 
claim  of  Mr.  Scott  Eussell  for  the  price  of  those  articles  which  were^ 
supplied  for  the  purpose  of  equipping  tbe  ship  as  a  vessel  of  war, 
and  beyond  what  would  be  required  for  her  classification  at  Lloyds' 
as  an  A.  1  ship  for  13  years.  Mr.  Collier  has  argued  with  very 
great  force  that  these  must  be  considered  as  being  in  the  same  cate- 
gory as  the  extras  so  far  as  to  require  the  order  for  them  to  be  in 
writing  to  bind  the  defendant.  My  Lord  has,  however,  pointed  out 
that  they  are  rather  to  be  classed  with  works  done  and  articles  sup- 
plied after  the  completion  and  delivery  of  the  ship :  and  to  this 
opinion  I  incline ;  for,  though  true  it  is  that  the  case  states  that  Mr. 
Theobald's  letter  of  the  80th  of  July,  1859,  was  written  when  the 
ship  was  nearly  completed,  yet,  when  we  come  to  look  at  tbe  nature 
of  the  things  supplied  upon  tbe  faith  of  that  letter,  it  is  clear  that 
they  must  have  been  supplied  after  the  completion  so  as  to  entitle  the 
ship  to  the  stipulated  classification  in  Lloyds'  register.  I  merely 
make  this  remark  with  a  view  of  fortifying  the  observations  made  by 
*2071  ^7  Lord,  and  *in  which  I  fully  concur,  that,  looking  to  the 
^  whole  of  the  facts,  this  large  item  may  fairly  be  placed  in  tbe 
category  of  goods  supplied  after  tbe  completion  of  tbe  ship  according 
to  the  contract.  I  do  not  feel  it  to  be  necessary  to  add  anything  upon 
tbe  other  points,  which  have  been  so  fully  considered  by  the  rest  of 
tbe  Court.  Judgment  for  the  plaintiff  accordingly. 


THE  BRISTOL  AND  EXETER  RAILWAY  COMPANY,  Ap- 
pellants;  WILLIAM  TUCKER  and  WILLIAM  SAY.  Re- 
spondents.   Nov,  19. 

The  Ist  section  of  the  CleTedon  Jnnotioii  Railway  Aet,  8  &  0  Viot  c.  elv.,  whioh  enacts  that 
'<  80  much  of  the  Railways  Clanses  ConsolidatioD  Act,  1845,  ai  relates  to  the  mode  of  erossing  roads 
and  construction  of  bridges,  shall  respectively,  except  so  far  as  the  satne  may  be  by  this  act 
otherwise  provided  for,  and  except  sneh  of  the  proTlsioDt  thereof  as  may  be  inconsistent  with 
the  provisions  herein  contained,  be  incorporated  and  fonn  part  of  this  act,"  incorporates  Boi 
only  all  the  provisions  of  the  general  act  which  regalate  the  crossing  of  tnropike  roads  by 
the  railway  and  the  conttmctlon  of  railway  bridges,  together  witb  the  65th  section,  which 
imposes  penalties  for  snifering  the  roads  and  approaches  to  the  bridges  to  be  ont  of  repair,  bat ' 
also  the  145th  and  subsequent  sections,  which  reUle  to  the  mode  of  enforcing  such  penalties. 

This  was  a  case  stated  by  justices  of  the  peace  for  the  countj  of 
Somerset  for  the  opinion  of  the  Court  of  Common  Pleas  pursuant  to 
the  20  &  21  Viot.  o.  48  :— 

In  the  session  8  &  9  of  the  Queen,  an  act  (c.  civ.)  was  passed  for 
making  (amongst  other  purposes)  a  branch  railway  from  Tne  Bristol 
aud  Exeter  Bailway  at  Yatton,  to  Clevedon,  in  the  county  of  Somer- 
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eet ;  whioh  act  received  the  Royal  assent  on  the  81st  of  July,  1845. 
By  the  1st  section  of  thris  Act,  it  was  enacted  '*  that  the  Lands  Clauses 
Consolidation  Act,  1845,  and  so  much  of  the  Railways  Clauses  Con- 
solidation Act,  1845,  as  relates  to  the  eonstruction  of  railways  the 
temporary  use  of  lands  during  the  construction  of  railways,  to  the 
taking  of  lands  for  additional  stations,  to  the  mode  of  '*'cross-  r«nQQ 
ing  of  roads  and  construction  of  hridges,  to  the  construction  of  ^ 
arches,  &c.,  shall  respectively,  except  so  far  as  the  same  may  be  by 
this  Act  otherwise  providea  for,  and  except  such  of  the  provisions^ 
thereof  as  may  be  inconsistent  with  the  provisions  herein  contained, 
be  incorporated  with  and  form  part  of  this  Act." 

The  branch  railway  from  Yatton  to  Clevedoit  was  made  soon  after 
the  passing  of  the  act ;  and,  in  passing  through  the  tything  of  Yatton 
West,  four  highways  were  (amongst  others)  interfered  with  and  car- 
ried over  the  branch  railway  by  a  bridge,  the  roads  being  altered 
eonsiderably  from  their  original  level,  and  one)  if  not  more  of  them, 
being  diverted  for  some  distance. 

In  January  last,  this  bridge  and  the  approaches  thereto  being  out  of 
repair,  William  Tucker  and  William  Say,  two  householders  of  the 
said  tything,  made  application  to  the  justices  acting  within  and  for  the 
petty -sessional  division  of  Long  Ashton,  in  the  said  county,  within 
which  petty -sessional  division  the  tything  of  Yatton  West  is  situated, 
complaining  thereof:  and  on  the  18th  of  January,  the  case  came 
before  the  bench  at  Long  Ashton,— *the  railway  company  having  been 
stunmoned  for  such  purpose^  and  appearing  through  their  solicitor ; 
when  an  order  was  made  by  the  magistrates  then  sitting,  founded  on 
the  50th  and  65th  sections  of  the  Bail  ways  Clauses  Consolidation  Act, 
1845,  then  alleged  on  the  part  of  the  complainants  to  be  respectively 
portions  of  the  said  act  so  incorporated  as  aforesaid,  and  of  which 
<Hrder  the  following  is  a  copy : — 

"  Somerset,  )  Be  it  remembered,  that,  on  the  16th  of  January, 
to  wit.  )  1861,  complaint  was  made  before  Edmund  Joseph 
Daubenv^  Esq.,  one  of  Her  Majesty's  justices  of  the  peace  in  and  for 
the  said  county  of  Somerset,  by  William  Tufker  and  William  Say, 
two  householders  of  the  tything  of  Yatton  West,  in  the  parish  of 
Yatton,  in  the  said  county  (which  said  *ty thing  is  wholly  r»ooo 
situate  within  the  petty-sessional  division  of' Long  Ashton,  in  ^ 
the  said  county),  for  that  the  Bristol  and  Exeter  Railway  Company 
bad  neglected  to  maintain  and  keep  in  repair  a  certain  bridge  situate 
in  the  said  tything,  called  the  Kingston  Road  Bridge  (together  with 
the  immediate  approaches  and  fences  connected  therewith),  which  said 
bridge,  together  with  the  said  immediate  approaches  and  fences,  had 
been  constructed  by  the  said  Bristol  and  Exeter  Railway  Company 
over  the  Clevedon  branch  of  the  said  Bristol  and  Exeter  Railway  for 
the  purpose  of  carrying  four  public  highways,  to  wit,  the  several 
roads  from  Kingston  Seymour  to  Yat;ton  and  Clevedon,  and  vice 
▼ersi,  and  a  certain  public  highway  called  Young's  Road  over  the  said 
Clevedon  branch  railway;  and  that  the  said  several  immediate 
approaches  to  the  said  bridge  and  the  fences  connected  therewith  were 
then  out  of  repair;  and  that  the  said  railway  company  were  bound  to  put 
the  same  into  complete  repair : 

"Now,  at  this  day,  to  wit>  on  the  18th  of  January,  1861,  at  Long 
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Ashton  aforesaid,  the  parties  aforesaid  appear  before  us,  &c.,  &c.,  two 
of  Her  Majesty's  justices  of  peace  in  and  for  the  said  county ;  and 
the  said  William  Tucker  and  William  Say,  being  two  householders 
of  the  tything  of  Yatton  West  as  aforesaid,  within  which  said  district 
the  said  bridge  with  the  said  several  immediate  approaches  and  fences 
connected  therewith  is  situate,  make  application  to  us  the  said  justices 
complaining  that  the  said  several  immediate  approaches  to  the  said 
'  Kingston  Road  Bridge  by  which  the  said  public  highways  cross 
the  said  Clevedon  branch  railway  are  founderous,  full  of  ruts,  and 
greatly  out  of  repair,  and  that  the  fences  on  the  sides  of  the  said  ap- 
proaches, and  being  necessary  works  connected  with  the  said  bridge,  are 
*2101  ^^^^®^  down  and  out  of  *repair, — which  said  several  immediate 
J  approaches  and  the  said  fences,  having  been"So  constructed  and 
executed  as  aforesaid  by  the  said  Bristol  and  Exeter  Railway  Com- 
pany, which  said  company  were  required  by  the  statutes  in  such  case 
made  and  provided  to  maintain  and  keep  in  repair  ;  and  it  is  proved 
on  oath  to  us  that  the  said  William  Tucker  and  William  Say  had  ten 
days  and  upwards  previously  to  their  making  such  complaint,  to  wit, 
on  the  20th  of  December  now  last  past,  given  notice  to  the  said 
Bristol  and  Exeter  Railway  Company  that  the  said  several  immediate 
approaches  to  the  said  bridge,  together  with  the  said  fences,  were  out 
of  repair  as  aforesaid,  and  by  the  said  notice  required  the  said  com- 
pany to  put,  maintain,  and  keep  in  repair  the  said  immediate 
approaches  and  fences,  and  informed  the  said  company,  that,  in  default 
of  their  so  doing  within  ten  days  from  the  service  of  such  notice,  it 
was  the  intention  of  the  said  William  Tucker  and  William  Say  to 
make  application  to  two  of  Her  Majesty's  justices  of  the  peace  for  the 
said  county  for  an  order  commanding  the  said  company  to  put  the  said 
immediate  approaches  and  fences  into  complete  repair:  And  now, 
having  heard  the  matter  of  the  said  complaint  and  of  the  said  appli- 
cation of  the  said  William  Tucker  and  William  Say,  and  the  defence 
of  the  said  Bristol  and  Exeter  Railway  Company,  and  it  appearing  to 
us  that  the  said  Bristol  and  Exeter  Railway  Company  is  liable  to 
maintain  and  keep  iij^  repair  the  said  bridge  and  the  said  several 
immediate  approacnes'and  fences  connected  therewith,  being  so  as 
aforesaid  out  of  repair,  we  do  order  and  adjudge  the  said  Bristol 
and  Exeter  Railway  Company  to  put  the  said  several  immediate 
approaches  to  the  said  bridge,  and  the  said  fences  on  the  respec- 
tive sides  thereof  and  connected  therewith,  into  complete  repair 
*2in  ^^^^^^  ^  period  of  three  weeks  from  the  *date  of  this  order. 
J   Given  under  our  hands  and  seals,  &o." 

No  appeal  was  made  against  this  order;  nor  were  any  proceedings 
taken  to  contest  its  validity. 

This  order  being  disobeyed  by  the  company,  on  the  26th  of  July 
last  the  company  was  summoned  before  the  justices  of  the  said  county 
sitting  at  petty  sessions  in  and  for  the  said  petty-sessional  division  of 
Long  Ashton,  in  the  said  county,  on  the  information  of  William 
Tucker  and  William  Say,  two  householders  of  the  tything  of  Yatton 
West  in  the  petty-sessional  division  of  Long  Ashton, — for  that  they 
the  said  company  had  failed  to  comply  with  a  certain  order  under  the 
hands  and  seals  of,  &c.,  &c,  two  of  Her  Majesty's  justices  of  the  peaoe 
for  the  said  county,  bearing  date  the  18tn  of  January  now  last  past, 
whereby,  in  pursuance  of  the  statute  in  that  case  made  and  provided. 
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the  said  justices  did  order  and  adjudge  them  within  three  weeks  from 
the  date  of  their  said  order  to  put  into  complete  repair  the  several 
immediate  approaches  to  a  certain  bridge  situate  in  the  said  tything^ 
for  carrying  certam  public  highways  over  the  Clevedon  branch  of  the 
said  railway,  and  called  the  Kingston  Road  Bridge,  and  the  fences 
on  the  sides  of  such  approaches  and  connected  therewith. 

The  company  were  represented  bjr  their  solicitor.  After  proof  of 
the  service  of  a  copy  of  the  order,  with  production  of  the  original  at 
the  same  time,  on  the  secretary  of  the  company,  on  the  4th  of  Feb- 
raary,  the  magistrates,  on  examining  witnesses,  found  it  proved  that 
the  said  approaches  and  fences  had  not  been  repaired  in  pursuance  of 
the  said  order. 

It  was  objected  on  the  part  of  the  appellants  (the  railway  company), 
that  the  56th  section  of  The  Railways  Clauses  Consolidation  Act,  1845 
(under  which,  taken  in  connection  with  the  50th  section  of  the  same 
♦act,  the  proceedings  were  taken  for  a  penalty)  did  not  apply  r^oio 
to  them,  as  not  being  incorporated  in  their  act.  This  objection  *■ 
the  magistrates,  after  hearing  arguments  on  both  sides,  overruled. 

It  was  also  objected  that  the  145th  section  of  The  Railways  Glauses 
Ck>nsolidation  Act,  1845,  under  which  the  recovery  of  penalties  is 
provided  for,  was  not  incorporated  with  and  did  not  form  part  of  the 
appellants'  act. 

This  objection  was  also  overruled;  and  the  magistrates  convicted' 
the  appellants  in  the  penalty  of  lOOt  (for  twenty  days  during  which 
the  appellants  had  failed  to  comply  with  the  order)  and  costs ;  and 
they  directed  50  Z.  to  be  applied  towards  the  repair  of  the  approaches 
and  fences  to  the  said  bridge,  and  one  moiety  of  the  resiaue  to  be 
paid  to  the  informers,  and  the  other  moiety  to  the  overseers  of  the 
poor  of  the  parish  of  Yatton. 

The  Company,  being  dissatisfied  with  this  decision,  demanded  a 
case  under  the  provisions  of  the  statute  20  &  21  Vict.  c.  48. 

The  questions  for  the  opinion  of  the  court  were, — first,  whether  the 
local  Act  does  by  the  words  "  the  mode  of  crossing  of  roads  and  con- 
struction of  bridges,"  or  by  any  other  means,  incorporate  the  66th 
section  of  The  Railways  Clauses  Consolidation  Act,  1845, — secondly, 
whether,  in  the  event  of  the  court  holding  that  the  65th  section  of 
The  Railways  Clauses  Consolidation  Act,  1846,  is  so  incorporated 
with  the  local  Act,  the  145th  and  subsecjuent  sections  providing  the 
method  of  recovering  penalties,  and  their  application,  are  also  incor- 
porated. 

If  the  Court  shall  be  of  opinion  that  the  65th  section  of  The  Rail- 
ways Clauses  Consolidation  Act,  1845,  is  so  incorporated,  then  the 
conviction  to  be  confirmed;  otherwise,  to  be  quashed, — the  second 
♦question  only  relating  to  the  mode  of  enforcing  such  convic-  r«oi  o 
tion.  ^ 

Kinglake,  Serjt.  (with  whom  was  if  Smith,  Q.  C),  for  the  appellants. — 
The  Question  is  whether  the  65th  section  of  the  Railways  Clauses 
Consolidation  Act,  1845  (8  &  9  Vict.  c.  20)  is  incorporated  in  the 
special  Act  for  (amongst  other  things)  the  formation  of  the  Cleveland 
•mnction,  8  &  9  Vict.  c.  civ.  The  1st  section  of  the  Railways  Clauses 
Consolidation  Act,  1845,  after  reciting  that "  it  is  expedient  to  comprise 
in  one  general  Act  sundry  provisions  usually  introduced  into  Acts  of 

0.  B.  H.  8.,  VOL.  xni.— 10 
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Parliament  authcn-izing  tbe  construction  of  railways^  and  that  as  well 
for  the  purpose  of  avoiding  the  neccessity  of  repeating  such  provi- 
sions in  each  of  the  several  Acts  relating  to  auch  undertakings,  as  for 
insuring  greater  uniformity  in  the  provisions  themselves,"  enacts  that 
'' tbis  Act  shall  apply  to  every  railway  which  shall  by  any  Act  which 
shall  hereafter  be  passed  be  authorized  to  be  constructed,  and  this  Act 
shall  be  incorporated  with  such  Act ;  and  all  the  clauses  and  provi- 
sions of  this  Act,  aave  so  far  oa  they  shall  be  expressly  varied  or  excepted 
by  any  such  Act,  shall  apply  to  the  undertaking  authorized  thereby, 
ao  far  as  the  same  shall  be  applicable  to  such  undertaking,  and  shall, 
as  well  as  the  clauses  and  provisions  of  every  other  Act  which  shall 
be  incorporated  with  such  Act,  form  part  of  such  Act,  and  be  con- 
strued together  therewith  as  forming  one  Act.''  Section  5  enacts, 
that,  for  the  purpose  of  incorporating  a  portion  only  of  the  provisions 
of  that  Act,  ''  it  shall  be  sufficient  in  any  auch  (special)  Act  to  enact 
that  the  clauses  of  this  Act  with  respect  to  the  matter  so  proposed  to 
be  incorporated  (describing  such  matter  as  it  is  described  in  this  Act 
in  the  words  introductory  to  the  enactment  with  respect  to  such  matter) 
*2141  ^^^^^  ^  ^incorporated  with  such  Act,  and  thereupon  all  the 

^  clauses  and  provisions  of  this  Act  with  respect  to  the  matter 
so  incorporated,  shall,  save  so  far  as  they  shall  be  expressly  varied  or 
>exceptea.by  such  Act,  form  part  of  such  Act,  and  such  Act  shall  be 
construed  as  if  the  substance  of  such  clauses  and  provisions  were  set 
forth  therein  with  reference  to  the  matter  to  which  such  Act  shall 
irelate."  The  45th  section  (without  any  special  heading)  empowers 
(the  company  to  take  land  for  the  purpose,  amongst  others,  "  of  making 
•convenient  roads  or  ways  to  the  railways."  Then  comes  a  special 
^heading,  ''  And  with  respect  to  the  crossing  of  roads  or  other  inter- 
ference therewith,  be  it  enacted  as  follows.''  Then  follow  a  great 
number  of  provisions, — «.  46,  for  the  carrying  a  turnpike-road  over 
the  railway,  or  vice  versfi, — ss.  47,  48,  for  the  crossing  o£  roads  on  a 
levd, — ss.  49,  60,  and  51,  for  the  construction  of  bridges  over  the 
road  or  the  railway, — and  other  sections  specially  applying  to  the 
interference  with  roads.  And  then  comes  the  section  (s.  65)  upon 
which  this  order  was  made, — '*  Where,  under  the  provisions  of  this 
or  the  special  Act,  or  any  Act  incorporated  therewith,  the  company 
are  required  to  maintain  or  keep  in  repair  any  bridge,  fence,  approach, 
gate,  or  other  work  executed  by  them,  it  shall  be  lawful  for  two 
justices,  on  the  application  of  the  surveyor  of  roads,  or  of  any  two 
householders  of  the  parish  or  district  where  such  work  may  be 
situate,  complaining  that  any  such  work  is  out  of  repair,  after  not  less 
than  ten  da^s'  notice  to  the  Compny,  to  order  the  Company  to  put 
such  work  into  complete  repair  within  a  period  to  be  limited  for  that 
purpose  by  suoh  justices ;  and,  if  the  Companv  fail  to  comply  with 
such  order,  they  shall  forfeit  62.  for  every  day  that  they  fail  so  to  do ; 
and  it  shall  be  lawful  for  the  justices  by  whom  any  such  penalty  is 
*2151  ^"^P^^  ^  order  the  whole  or  any  portion  *thereof  to  be  applied 

-I  in  such  manner  and  by  suoh  persons  as  they  think  fit,  in  puttine 
such  work  into  repair.**  The  Court  of  Queen^s  Bench,  in  The  North 
Staffordshire  Railway  Company  v.  Dale,  8  Ellis  &  B.  836  (£.  C.  L.  K 
vol.  92),  and  the  Court  of  Exchequer,  in  the  Newcastle  Tumpike- 
Boads  Trustees  V.  The  North  Staffordshire  Bailway  Company,  5  Exch. 
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190,t  beld  tlat  tte  railway  Ootopany  were,  under  the  46tli  section  of 
the  general  Act,  and  without  reference  to  the  special  Act,  bound  to 
repair  und  maiBtain  the  approaches  to  a  bridge  built  by  them  under 
the  Act.  iTie  6  &  7  W.  4,  c.  xxxyi.,  under  which  this  Company's 
main  line  was  constructed,  contains  provisions  for  the  crossing  of 
roads  providing  for  every  obligation  which  the  legislature  thought  it 
necessary  to  impose  upon  them,  but  not  requiring  them  to  maintain 
or  repair  the  roads  and  approaches.  That  being  the  position  of  the 
Company,  the  special  Act  now  in  question  was  passed  in  the  same 
session  as  the  general  Act ;  and  there  is  no  reason  why  any  further  or 
different  liabili^  should  be  cast  upon  the  Company  than  they  lay 
under  before.  The  1st  section  of  the  special  Act  provides  that  '*  so 
much  of  the  Railways  Clauses  Oonsolidation  Act,  1846,  as  relates  to 
the  eonstruction  of  railways,  the  temporary  use  of  lands  during  the 
construction  of  railways,  to  the  taking  of  lands  for  additional  stations, 
to  Ae  mode  of  crossing  of  roads  and  consiniction  of  bridges,  &c.,  shall, 
except  so  far  as  the  same  may  be  by  this  Act  otherwise  provided  for, 
and  except  such  of  the  provisions  thereof  as  may  be  inconsistent  with 
the  provisions  herein  contained,  be  incorporated  with  and  form  part 
of  this  Aot.^'  Do  these  words  cast  any  new  or  additional  liability 
upon  the  Company  ?  The  14dth  section, — which  comes  after  a  special 
heading  "  And  with  respect  to  the  recovery  of  damages  not  specially 
provided  for,  and  of  penalties,"  &o.,— provides  that  "every  penalty  or 
forfeiture  imposed  by  this  or  the  special  Act,  or  by  any  by-law  made 
in  pursuance  *thereof,  the  recovery  of  which  is  not  otherwise  r»oi  a 
provided  for,  may  be  recovered  by  summary  proceeding  before  *• 
two  justices."  It  is  submitted  that  these  penalty  clauses  in  the  general 
Act  are  not  incorporated  in  the  special  Act,  and  consequently  that  the 
conviction  was  wrong. 

Welsby,  for  the  respondents. — ^The  1st  section  of  the  special  Act 
clearly  incorporates  the  66th  section  of  the  Railways  Clauses  Con- 
solidation Act,  1846,  and  also  the  146th  and  subsequent  sections 
which  relate  to  the  mode  of  enforcing  the  penalties.  The  words  are 
general, — "So  much  of  the  Railways  Clauses  Consolidation  Act,  1846, 
as  relates  to  the  mode  of  crossing  roads  and  construction  of  bridges, 
shall  respectively,  except  so  far  as  the  same  may  be  by  this  Act  other- 
wise provided  for,  and  except  such  of  the  provisions  thereof  as  may 
be  inconsistent  with  the  provisions  herein  contained,  be  incorporated 
with  and  form  part  of  this  Act."  It  would  be  absurd  to  bold  that  the 
clause  imposing  the  penalty  is  incorporated,  but  that  those  clauses 
which  relate  to  the  mode  of  enforcing  it  are  not.  The  special  Act 
makes  no  provision  that  is  inconsistent  with  this  construction. 

Eblb,  0.  J. — ^This  case  seems  to  me  to  be  a  very  clear  one.  By  The 
Railways  Clauses  Consolidation  Act,  1846  (8^9  Vict.  c.  20),  s.  46,  it 
is  enacted,  that,  if  the  line  of  a  railway  cross  any  turnpike-road  or 
public  highway,  then  (except  where  otb^wise  provided  by  the  special 
Act)  either  such  road  shall  oe  carried  over  the  railway,  or  the  railway 
shall  be  carried  over  such  road,  by  means  of  a  bridge ;  and  *'  such 
bridge,  with  the  immediate  approaches,  and  all  other  necessary  works 
oonnected  therewith,  shall  be  executed  and  at  all  times  thereafter 
maintained  at  the  expense  of  the  ^'company."  If  the  company  r* oi  7 
neglect  this  duty,  they  are  liable  to  be  proceeded  against  under  ^ 
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fi.  65  before  two  justices,  who  may  order  tbem  to  put  the  work  in 
repair  within  a  given  time,  under  pain  of  forfeiting  oZ.  for  each  day 
that  they  shall  refuse  to  do  so.  And  by  8. 145,  this  penalty  may  be 
enforced  by  summary  proceeding  before  two  justices.  The  special 
Act  for  the  branch  railway  -in  question  passed  in  the  same  session ; 
and  the  question  raised  before  us  is,  whether  it  incorporates  all  these 
provisions  of  the  general  Act.  I  am  of  opinion  that  it  does.  The 
general  Act  is  divided  into  what  may  be  called  several  heads  or 
(ihapters.  The  fifth  section,  which  points  out  a  mode  of  incorporating 
the  provisions,  recites  that  '*  it  may  be  convenient  in  some  cases  to 
incorporate  with  Acts  hereafter  to  be  passed  some  portion  only  of  the 
provisions  of  this  Act,"  and  it  proceeds  to  enact,  that,  "for  the  purpose 
of  making  any  such  incorporation,  it  shall  be  sufficient  in  any  such 
Act  to  enact  that  the  clauses  of  this  Act  with  respect  to  the  matter 
so  proposed  to  be  incorporated  (describing  such  matter  as  it  is 
<lescribed  in  this  Act,  in  the  words  introductory  to  the  enactment  with 
respect  to  such  matter)  shall  be  incorporated  with  such  Act;  and  there- 
upon all  the  clauses  and  provisions  of  this  Act  with  respect  to  the 
matter  so  incorporated  shall,  save  so  far  as  they  shall  be  expresslv 
varied  or  excepted  by  such  Act,  form  part  of  such  Act ;  and  suca 
Act  shall  be  construed  as  if  the  substance  of  such  clauses  and  pro- 
visions were  set  forth  therein  with  reference  to  the  matter  to  which 
such  Act  shall  relate."  The  1st  section  of  the  special  Act  (8  &  9 
Vict.  c.  civ.)  enacts  that  "  so  much  of  the  Railways  Clauses  Consolida- 
tion Act,  1845,  as  relates  to  the  construction  of  railways,  &o.,  to  the 
mode  of  crossing  roizda  and  construction  of  bridges,  &o.,  shall  respectively, 
except  so  far  as  the  same  may  be  by  this  Act  otherwise  provided 
*2181  *^^^*  ^^^  except  such  of  the  provisions  thereof  as  may  be 
J  inconsistent  with  the  provisions  herein  contained,  be  incor- 
porated with  and  form  part  of  this  Act."  It  seems  to  me  that  this 
necessarily  incorporates  the  46th  and  subsequent  sections  as  to  the 
crossing  of  turnpike-roads.  The  company  must  cross  the  road  by 
means  of  a  bridge,  and  they  must  erect  and  maintain  the  bridge  with 
the  approaches.  It  is  impossible  that  the  legislature,  in  passing  the 
special  Act,  should  have  intended  to  adopt  the  one  part  of  that  pro- 
vision and  not  the  other.  Then,  did  they  intend  to  incorporate  the 
65th  section  of  the  general  Act  which  empowers  the  justices  to  impose 
n  penalty  for  a  neglect  of  that  duty  ?  It  seems  to  me  that  they  did. 
It  would  be  utterly  nugatory  to  incorporate  the  clauses  which  oblige 
the  company  to  make  and  maintain  a  bridge,  and  not  to  incorporate 
that  whereby  alone  they  can  be  compelled  to  perform  that  duty.  The 
65th  section  gives  an  inchoate  remedy:  the  justices  may  order  the 
company  to  put  the  bridge  and  approaches  into  complete  repair  within 
n  certain  time,  and  may  impose  upon  them  a  fine  of  61  per  day  for 
neglect  of  such  repair :  and  s.  145  gives  the  mode  of  enforcing  that 
penalty.  I  therefore  think  the  clauses  imposing  the  duty  and  those 
which  point  out  the  manner  of  enforcing  its  performance  are  all  incor- 
porated into  the  special  Act. 

Williams,  J. — I  am  of  the  same  opinion.  The  special  Act  incor* 
porates  so  much  of  the  Railways  Clauses  Consolidation  Act,  1845,  aa 
relates  to  the  crossing  of  roads.  The  language  employed  in  s.  1  embraces 
the  whole  of  the  legislation  as  it  so  far  relates  ''  to  the  mode  of 
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crossing  of  roads  and  construction  of  bridges:"  and  the  consequences 
which  are  necessarily  incident  must  follow  the  adoption  of  the  pre- 
scribed mode.  If  *the  special  Act  incorporates  all  the  pro-  r#oio 
visions  as  to  the  mode  of  crossing  roaas  and  constructing  >- 
bridges  in  the  general  Act,  of  necessity  it  must  also  incorporate  those 
clauses  which  give  the  justices  the  power  of  enforcing  the  perform- 
ance of  the  duties  imposed  by  those  provisions. 

Byles,  J. — I  also  think  the  special  Act  incorporates  all  the  pro- 
visions of  the  general  Act  as  to  the  making  and  maintaining  of  ^ 
bridges  crossing  roads.  It  would  be  a  very  serious  thing  if  the  ^ 
repair  of  all  the  railway  bridges  in  the  kingdom  were  cast  upon  the 
public.  The  county  would  not  be  bound  to  repair  this  bridge.  The 
statute  22  H.  8,  c.  5,  only  applies  to  bridges  erected  over  such  water 
as  answers  the  description  of  flumen  vel  curses  aquas,  which  the 
inhabitants  of  a  county  were  bound  by  common  law  to  repair,  (a)  I 
should  be  disposed,  if  it  were  necessary,  to  give  the  words  of  incorpora- 
tion here  a  very  large  and  liberal  interpretation.  I  should  only  be 
repeating  what  has  already  been  better  said  by  my  Lord  if  I  aaded 
anything  more.  The  second  order  of  the  justices  reposes  on  the  first. 
And  both  were  well  made. 

Keating,  J. — I  am  of  opinion  that  the  decision  of  the  justices  was 
right  as  to  both  points.  I  entirely  concur  with  the  rest  of  the  Court, 
for  the  reasons  they  have  given. 

Decision  affirmed,  with  costs. 

(a)  See  The  King  «.  The  Inhahitantt  of  Oxfordshire,  1  B.  &  Ad.  280  (E.  C.  L.  R.  toI.  20). 


♦WILLIAM    REED,    Appellant;    EDWARD    WIGGINS,   ^220 
Respondent.    Nov.  14.  *• 

The  166th  •ection  of  the  Bankruptey  And  IniolTent  Act,  1861,  hM  not  a  retrospective 
operation. 

Therefore,  the  repeal  of  the  202d  section  of  the  12  &  13  Vict  o.  106,  hy  the  ahore-mentioned 
Aet  does  not  make  aTailahle,  eren  in  the  hands  of  a  honfL  fide  holder  for  value  without  notice, 
a  negoti^le  instmment  declared  roid  hy  the  repealed  section,  where  the  endorsement  was  made 
■ad  the  instmment  became  dae  alter  the  Act  of  1861  came  into  operation. 

This  was  an  action  brought  bv  the  plaintiff  as  endorsee  of  a  bill 
of  exchange  for  862.,  against  the  defendant  as  acceptor.  The  action 
was  tried  in  one  of  the  Middlesex  county  courts  on  the  17th  of  June, 
1862,  when  judgment  was  given  for  the  plaintiff  for  the  amount  of  the 
bill  and  interest,  subject  to  the  opinion  of  this  Court  upon  the 
following  case : — 

On  the  8th  of  November,  1860,  the  defendant  was  duly  adjudicated 
a  bankrupt,  being  indebted  at  the  date  of  such  bankruptcy  to  one 
William  Bobert  King,  in  the  sum  of  2661  85.  6c?.  The  said  William 
Bobert  King  proved  his  debt  against  the  estate  of  the  defendant,  and 
was  appointed  one  of  the  assignees  under  the  said  bankruptcy.  The 
defenoant,  as  a  consideration,  and  mth  intent  to  persuade  the  said  Wil- 
liam Robert  King  to  forbear  opposing  and  to  consent  to  the  allowance  of 
his  certificate,  accepted  and  delivered  (among  others)  the  bill  of 
exchange  on  which  this  action  is  brought  to  the  said  William  Bobert 
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King  oa  the  12t}i  of  April,  1861 :  and  there  never  was  any  considera- 
tion for  his  said  acceptance,  or  for  the  delivery  of  the  said  bill  of 
exchange  to  the  said  William  Robert  King,  save  as  aforesaid.  The 
said  William  Robert  King,  afker  the  delivery  to  him  (among  others) 
of  the  said  bill  of  exchange,  did  oonsent  to  the  defendant  passing  his 
last  examination,  which  took  place  on  the  2d  of  May,  1861,  and  to 
the  allowance  of  his  certificate  under  his  said  bankruptcy,  which 
certificate  was  accordingly  granted  to  the  bankrupt  on  the  7th  of 
June,  1861. 

The  said  bill  of  exchange  was  drawn  and  accepted  on  the  12th  of 

*2211   -^P^^'  1861,  and  was  made  payable  *twelve  months  after  date. 

-'It  was  then  endorsed  to  one  Henry  Green,  who  endorsed  it  to 

the  plaintiff  on  the  11th  of  April,  1862,  for  value,  and  the  plaintiff 

took  it  without  notice. 

The  above  facts  having  been  proved  at  the  trial,  the  defendant  con- 
tended that  the  bill  of  exchange  was  void  by  reason  of  the  provisions 
of  the  Bankrupt  Law  Consolidation  Act,  1849,  and  that  the  plaintiff 
was  not  entitled  to  recover ;  but  the  Judge  held  that  the  proviso  in 
the  166th  section  of  the  Bankruptcy  Act,  1861,  applied  to  the  said 
bill  of  exchange,  and  took  it  out  of  the  operation  of  the  202d  section 
of  the  Bankrupt  Law  Gonsolidatioii  Act,  1849 :  and  be  gave  judgment 
for  the  plaintiff  for  the  amount  of  the  said  bill. 

The  question  for  the  opinion  of  this  Court  was,  whether  the  said 
bill  was  void  by  reason  of  the  provisions  of  the  Bankrupt  Law  Con- 
solidation Act,  1849,  and  whether,  upon  the  above  facts,  the  plaintiff 
was  entitled  to  recover. 

Morgan  Lhyd^  for  the  appellant. — At  the  time  the  bill  in  question 
was  given,  the  statute  12  &  13  Vict.  c.  106  was  in  operation.  The 
202d  section  of  that  statute  enacted  "that  any  contract  or  security 
made  or  given  by  any  bankrupt  or  other  pertlon  unto  or  in  trust  for 
any  creditor,  for  securing  the  payment  of  any  money  due  by  such 
bankrupt  at  his  bankruptcy,  as  a  consideration  or  tvith  intent  to  per- 
suade such  creditor  io  forbear  opposing ^  or  to  consent  to  the  allowance  ofiJu 
bankrupts  certificate^  or  to  forbear  to  petition  for  the  recall  of  the 
same,  shall  be  void,  and  the  money  thereby  secured  or  agreed  to  be 
paid  shall  not  be  recoverable,  and  the  party  sued  on  such  eontract  or 
security  may  plead  the  general  issue,  and  give  this  Act  and  the  special 
matter  in  eviaence."  If  that  section  had  stood  alone,  it  is  ole^r  that 
40901  su^b  ^  security  would  be  *abso}utely  void  even  in  the  hands 
-I  of  a  bonfi  fide  holder  for  value  and  without  notice.  [Bylss^ 
J. — Just  as  a  bill  given  for  a  gaming  debt,  under  the  9  Anne^  c. 
14,(a)  or  upon  a  usurious  consideration  before  the  58  Q.  8,  a  98.(()] 
Yes.  The  question,  therefore,  is,  whether  by  reason  of  the  bill  having 
been  endorsed  to  the  resjx)ndent  after  the  passing  of  the  Bankruptcy 
and  Insolvency  Act,  1861,  24  &  25  Vict,  c  184,  it  is  taken  out  of  the 
operation  of  the  former  enactment.  Now,  the  166th  section  of  the 
last- mentioned  Act  enacts  that  *^  any  contract,  covenant,  or  security 
made  or  given  by  a  bankrupt  or  other  person,  with,  to,  or  in  trust  for 
any  creditor,  for  securing  the  payment  of  any  money  as  a  considera- 
tion or  with  intent  to  persuade  the  creditor  to  forbear  opposing  the 

(a)  See  Robinson  v.  Bland,  I  W.  Bl.  S«2,  2  Bvrr.  107T. 
(6)  See  Lowe  *.  Walker,  2  Doogl.  731. 
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order  for  discharee,  or  to  forbear  to  petition  for  a  rehearing  of  or  to 
appeal  against  toe  aame,  shall  be  void,  and  any  money  thereby 
secured  or  agreed  to  be  paid  shall  not  be  recoverable,  and  the  party 
sued  on  any  such  contract  or  security  may  plead  in  general  that  the 
cause  of  actioQ  acorned  pending  proceedings  in  bankruptcy,  and  may 
give  this  Aet  and  the  special  matter  in  evidence :"  and  then  comes  a 
proviso  '*  that  no  auch  security,,  if  a  negotiable  security,  shall  be  void 
as  against  a  bon&  holder  thereof  for  value  without  notice  of  the  con- 
sideration for  which  it  waa  givenj'  And  the  167th  section  enacts, 
thaty  "  if  any  oreditor  of  a  bankrupt  shall  obtain  any  sum  of  money, 
or  any  goods,  chattelsy  or  security  for  money,  from  any  person  as  an 
inducement  for  forbearing  to  oppose,  or  for  consenting  to  the  allow- 
ance  of  the  discharge  of  such  bankrupt,  or  to  forbear  to  petition  for 
the  recall  of  the  same,  every  such  creditor  so  offending  shall  forfeit 
and  lose  for  *everv  such  offence  the  treble  value  or  amount  of  r«AAo 
sueh  money,  goods,  chattels,  or  security  so  obtained."  The  ^ 
security  in  question  being  absolutely  void  at  the  time  of  the  passing 
of  the  Act  of  1861,  the  subsequent  endorsement  can  give  it  no 
efficacy.  The  new  enactment  applies  only  to  securities  given  after  it 
came  into  operation.  Words  must  be  clear  to  show  that  a  retrospec* 
tive  effect  was  intended.  If  there  could  be  anjr  doubt  upon  the 
subject,  that  doubt  is  removed  by  the  230th  section,  which  enacts 
that  "  the  Acts  and  part  of  Acts  s^  forth  in  schedule  G.  to  this  Act,^' 
—the  202d  section  of  the  12  &  18  Vict.  o.  108  being  one  of  them,— 
"  to  the  extent  to  which  they  are  therein  expressed  to  be  repealed, 
and  all  other  Acta  or  parts  of  Acts  which  are  inconsistent  with  this 
Act,  are  repealed ;  but  such  repeal  shall  not  affect  any  proceeding  pend- 
ing, or  any  right  that  has  arisen  or  may  arise,  or  Kny  penalty  incurred*  or 
that  may  be  incurred,  in  respect  of  any  transaction,  act,  matter,  or  thing 
done  or  existing  prior  to  or  at  the  commencement  of  this  Act,  under 
or  by  virtue  of  any  of  the  Acts  or  parts  of  Acts  repealed."  That 
is  an  express  saving  of  all  righta  arising  out  of  prior  transactions. 

Hellish,  Q.  C,  for  the  respondent — The  question  is  whether  a  bill 
of  exchange  given  by  a  bankrupt  in  violation  of  the  202d  section  of 
the  12  &  13  Vict  c.  106,  is  void  as  against  a  bonfi  fide  holder  for 
value  yrithout  notice, — that  section  having  been  repealed  at  the  time 
the  bill  was  endorsed  to  the  holder  and  when  it  became  due;  or 
whether  the  166th  section  of  the  24  &  25  Vict.  c.  184  (being  the  only 
statute  in  operation  applicable  to  the  bill  when  it  was  so  endors^ 
and  became  due)  does  not  give  the  bonfi  fide  holder  for  value  a  right 
to  recover.  The  course  of  legislation  on  the  subject  is  singular.  The 
6  G.  4,  c.  16,  contained  a  '^'clause  (s.  125)  which  was  in  terms  r«oo4 
the  same  as  the  202d  section  of  the  12  k  13  Vict.  c.  105.  But,  in  '■ 
the  interim,  the  attention  of  the  legislature  having  been  called  to  the 
hardship  of  the  position  of  a  bonfi  fide  holder  for  value  without 
notice,  the  5  &  6  W.  4,  c  41,  was  passed,  the  first  section  of  which, — 
after  reciting  the  16  Car.  2,  c.  7,  and  7  Ann.  o.  14,  against  gaming,  the 
12  Ann.  st.  2,  a  16,  and  58  G.  8,  c.  98,  against  usury,  and  the  above- 
mentioned  provision  of  the  6  G.  4,  o.  16,  and  further  reciting  that 
*' whereas  securities  and  instruments  made  void  by  virtue  of  the 
several  hereinbefore  recited  Acts  are  sometimes  endorsed,  transferred, 
assigned,  or  conveyed  to  purchasers  or  other  persons  for  a  valuable 
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consideration,  without  notice  of  the  original  consideration  for  which 
such  securities  or  instruments  were  given,  and  the  avoidance  of  such 
securities  or  instruments  in  the  hands  of  such  purchasers  or  other 
persons  is  often  attended  with  great  hardship  and  injustice,"— enacted 
"  that  so  much  of  those  Acts  as  enacts  that  any  note,  bill,  or  mort- 
gage shall  be  absolutely  void,  should  be  and  the  same  was  thereby 
repealed ;  but,  nevertheless,  every  note,  bill,  or  mortgage  which  if 
that  Act  had  not  been  passed  would,  by  virtue  of  the  said  several 
lastly  thereinbefore-mentioned  Acts,  or  any  of  them,  have  been 
absolutely  void,  should  be  deemed  and  taken  to  have  been  made, 
drawn,  accepted,  given,  or  executed  for  an  illegal  consideration,  and 
the  said  several  Acts  should  have  the  same  force  and  effect  which 
they  would  respectively  have  had,  if,  instead  of  enacting  that  any 
such  note,  bill,  or  mortgage  should  be  absolutely  void,  such  Acts  had 
respectively  provided  that  every  such  note,  bill,  or  mortgage  should 
be  deemed  or  taken  to  have  been  mftde,  drawn,  accepted,  given,  or 
executed  for  an  illegal  consideration."  When  they  came  to  pass  the 
♦2251  ^^^^^^P^  Law  Consolidation  Act,  1849,  tne  legislature  *ap- 
^  pear  to  have  altogether  forgotten  the  5  &  6  W.  4,  c.  41,  s.  1, 
and  re-enact  the  6  G.  4,  c.  16,  s.  125,  in  terms.  [Williams,  J.— We 
had  this  question  before  us  in  a  recent  case  of  Goldsmid  v.  Hampton, 
5  C.  B.  N.  S.  94,  and  disposed  of  it  in  a  way  which  is  unfavourable 
to  your  argument.]  The  only  question  which  remains,  is,  what  is  the 
effect  of  the  166th  and  230th  sections  of  the  24  &  25  Vict.  c.  184. 
It  is  submitted,  that,  the  endorsement  having  taken  place  after  the 
last  mentioned  statute  came  into  operation,  the  case  must  be  deter* 
mined  upon  the  166th  section ;  and  that  there  is  nothing  in  the  230th 
section  to  take  it  out  of  that  enactment.  [Btles,  J. — The  repeal  of 
the  former  provision  is  not  to  affect  "  any  right  that  has  arisen  or  may 
arise*'  thereunder.  Does  not  that  include  the  right  of  this  defendant 
to  resist  being  made  liable  upon  this  bill  at  the  suit  of  the  plaintiff?] 
The  question  is,  whether  the  right  of  the  subsequent  endorsee  is  to 
depend  upon  the  old  or  the  new  Act.  That  is  rather  a  penalty 
imposed  upon  the  party  guilty  of  the  offence.  [Btles,  J. — Even  that 
is  against  you.  The  section  goes  on  '*  or  any  penalty  incurred  or  that 
may  be  incurred  in  respect  of  any  transaction,  act,  matter,  or  thing 
done  or  existing  prior  to  or  at  the  commencement  of  this  Act"  under 
the  repealed  Acts.] 

Per  CiTRiAM. — There  is  no  room  for  doubt.    The  judgment  must 
be  for  the  appellant. 

Judgment  for  the  appellant,  with  costs. 


♦226]  *HUNT  V.  GUNN.    Nov.  8.' 

A  eontraot  to  deUver  sbarat  in  a  joint  Btook  company  does  not  require  the  actual  delirery  of 
scrip  certificates,  which  are  the  mere  indicia  of  property :  but  the  party  oontracting  to  deiirer 
the  tharea  snfBciently  performs  his  engagement  when  he  places  the  other  in  the  position  of  being 
the  legal  owner  of  them. 

This  was  an  action  for  the  alleged  breach  of  an  agreement  to 
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deliver  to  the  plaintiff  certain  shares  in  a  joint-stock  company  called 
The  London  and  Lancaster  Assurance  Company. 

The  declaration  stated  an  agreement  entered  into  between  the 
plaintiff  and  the  defendant,  whereby  the  former,  in  consideration  of  a 
present  payment  of  100 Z.  and  sixty  shares  in  the  above  Company,  to 
be  delivered  within  one  month  after  complete  registration  of  the  Com- 
pany, or,  in  the  event  of  the  non-delivery  of  the  shares,  a  further 
payment  of  150/.,  undertook  to  give  the  latter  a  full  discharge  from 
all  claims  which  he  had  on  him  in  respect  of  services  rendered,  &o. 
Breach,  non-delivery  of  the  shares,  and  non-payment  of  the  150L 

The  defendant  pleaded, — first,  a  traverse  of  the  agreement, — 
secondly,  that  he  aid  cause  to  be  delivered  to  the  plaintiff  and  the 
plaintiff  accepted  the  said  sixty  shares  according  to  the  term  of  the 
agreement, — thirdly,  a  special  plea  stating  in  substance  that  the 
defendant  was  entitled  to  one  thousand  shares  in  the  Company,  that 
it  was  agreed  between  him  and  the  plaintiff  that  the  plaintiff  should 
have  sixtv  of  those  shares,  21,  10«.  each  paid  up,  and  that  he  did  hand 
over  to  the  plaintiff  such  sixty  shares,  and  the  plaintiff  executed  the 
Company's  deed  of  settlement  in  respect  thereof.    Issue  thereon. 

The  cause  was  tried  before  Erie,  C.  J.,  at  the  sittings  in  London 
after  last  Trinity  Term.  It  appeared  that  the  defendant  had  directed 
that  sixty  of  his  shares  in  the  London  and  Lancashire  Assurance 
Company  should  be  placed  in  the  plaintiff's  name;  and  that  the 
^plaintiff  on  the  1st  of  December,  1861,  executed  the  deed  of  r*oo7 
settlement  in  respect  of  those  sixty  shares ;  but  that  the  Com-  ^ 
pany  was  not  completely  registered  until  the  1st  of  February,  1862, 
the  share- register  not  sealed  until  the  1st  of  May,  (a)  and  the  scrip- 
certificates  not  ready  for  delivery  until  the  7th  of  May. 

On  the  part  of  the  plaintiff,  it  was  contended,  that,  inasmuch  as  no 
scrip-certificates  for  the  sixty  shares  had  been  delivered  to  him,  the 
defendant  had  failed  to  perform  his  agreement,  and  therefore  the  150/. 
became  payable  absolutely. 

The  Lord  Chief  Justice,  however,  ruled  that,  as  the  plaintiff  had 
oecome  the  holder  of  sixty  shares  in  the  Company  by  his  execution 
of  the  deed  of  settlement  from  the  moment  the  Company  was  com- 
pletely registered,  the  defendant  had  done  that  which  was  tantamount 
to  a  delivery  of  the  shares,  and  that  he  was  not  bound  to  deliver  scrip- 
certificates,  which  are  the  mere  indicia  of  property :  and  he  directed 
a  verdict  to  be  entered  for  the  defendant ;  reserving  leave  to  the  plain- 
tiff to  move  to  enter  a  verdict  for  160 Z.,  if  the  Court  should  be  of 
opinion  that  the  defendant  had  been  guilty  of  a  breach  of  his  contract. 

Hawkins,  Q.  C,  now  rtoved  accordingly. — The  parties  to  this  con- 
tract evidently  contemplated  something  more  than  the  mere  execution 
of  the  deed  of  settlement.  To  complete  his  part  of  the  contract,  the 
defendant  must  deliver  something.  [Erlb,  C.  J. — The  sixty  shares 
were  absolutely  vested  in  Hunt  from  the  day  on  which  the  Company 
was  completely  registered,  ^hat  more  could  he  have?  Bylbs,  J. — 
''Shares"  do  not  mean  *'  scrip-certificates,"  but  an  interest  in  the  Com- 
pany. You  must  not  assume  that  the  delivery  of  ^shares  r^oos 
means  the  delivery  of  the  indicia  of  property.]     The  register  *■ 

(a)  8m  The  Wolrerhampton  New  Waterworks  Company  o.  Hawksrord,  7  C.  B.  N.  S.  705 
(X.  0.  L.  R.  ToU  97) ;  in  error,  11  C.  B.  N.  8.  456  (E.  C.  L.  R.  toI.  103). 
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Wag  not  sealed  until  the  2d  of  May,  1862,  and  therefore  there  coald 
be  no  valid  transfer  of  the  shares.  The  7th  section  of  the  Joint  Stock 
Companies  Act,  7  &  8  Vict.  e.  110,  enacts  that  it  shall  not  be  lawful 
for  any  Joint  Stock  Company  to  act  otherwise  than  provisionally  in 
accordance  with  that  Act  until  such  Company  shall  have  obtained  a 
certificate  of  complete  registration  aa  thereinafter  provided :  and  s.  26 
enacts,  that,  until  a  subscriber  shall  have  been  auly  registered  as  a 
shareholder  in  the  registry  office,  it  shall  not  be  lawful  for  him  to 
dispose,  by  sale  or  mortgage,  of  sueh  share,  or  any  interest  therein, 
ana  that  any  contract  for  or  sale  or  disposal  of  such  share  or  interest 
shall  be  void,  and  every  person  entering  into  such  c<»itract  shall 
forfeit  a  sum  not  exceeding  10/. 

Williams,  J. — I  am  of  opinion  that  the  verdict  was  quite  right 
The  case  seems  to  me  to  fall  within  the  principle  established  so  long 
ago  as  the  case  of  Freshwater  t^.  Eaton,  1  Stra.  49.  That  was  a  s^re 
facias  on  a  recognisanoe  in  the  Marshal's  Court,  to  surrender  the  prin- 
cipal to  the  gaoler  of  the  Palace  Court  if  he  should  be  condemned. 
Error  was  brought  upon  the  judgment,  and  the  judgment  was  affirmed, 
and  the  bail  thereupon  rendered  the  principal  to  the  King's  Bench, 
the  whole  proceedings  being  removed  thither.  Whitaker,  Ser}(;., 
insisted  that  this  was  no  performance  of  the  condition.  But  the  Court 
held  otherwise.  Parker,  C.  J.,  said:  ''Upon  the  surrender  to  the 
Marshal's  Court,  non  constat  to  the  officer  that  there  is  any  charge 
against  him  there,  and  by  that  means  he  will  be  discharged :  and  if  he 
be  surrendered  there,  he  must  be  removed  to  this  Court ;  It  will 
therefore  be  least  trouble  to  surrender  jbim  here."  Eyre,  J.,  said : 
♦2291  * '  ^^^  render  ought  to  be  where  it  will  be  most  effectual." 
J  And  Pratt,  J.,  added :  **  A  condition  to  re-enfeoff  is  performed  by 
lease  and  release :  Co.  Litt.  207  a ;  1  Rol  Abr.  426 ;  Carter  88 ;  Plowd. 
7  a,  166  b.  Condition  to  pay  money  is  performed  by  causing  it  to  be 
paid.  The  intent  of  the  condition  in  this  case  is  answered  by  the 
defendant's  being  in  prison  to  answer  the  plaintiff's  demand;  and 
many  cases  of  conditions  there  are  where  the  law  has  never  required 
a  strict  performance  according  to  the  letter  of  the  condition,  provided 
the  intent  of  the  condition  be  answered."    Here,  the  intent  of  the 

Crties  was  that  the  defendant  should  give  the  plaintiff  the  means  of 
coming  a  shareholder.  The  result  of  the  transaction  is,  that  the 
plaintiff  contracted  to  become  and  did  become  a  shareholder  in  the 
Company.  I  think  there  was  a  complete  performance  of  the  oontract 
on  the  defendant's  part.  It  would  be  a  reproach  to  the  law  if  it  were 
otherwise. 

Btles,  J. — I  am  of  the  same  opinion.  When  this  agreement  was 
entered  into,  there  were  two  modes  by  which  the  plaintiff  might 
become  a  shareholder  in  the  Company ;  by  executing  the  deed,  and  so 
becoming  an  original  shareholder,  or  by  becoming  a  transferree  of  the 
shares.  He  executed  the  deed  as  a  holder  of  sixty  shares,  and  so 
became  an  original  shareholder ;  and  he  was  afterwards  registered  as 
such.  The  condition  of  the  contract  therefore  has  been  satisfied. 
The  only  person  who  could  in  any  way  deal  with  the  shares  after  the 
execution  of  the  deed  of  settlement  and  the  complete  registration  of 
the  Company,  is  the  plaintiff  who  now  sues  for  the  non  performance 
of  the  agreement  to  deliver  the  shares  to  him.    In  the  events  which 
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have  happened,  it  §eems  to  me,  that,  upon  the  strict  construction  of 
the  document,  as  well  as  *according  to  the  manifest  justice  of  r«oQo 
the  case,  the  defendant  is  entitled  to  a  verdict  on  the  second  '- 
plea.  And,  if  there  be  any  technical  difficulty  in  the  way,  it  would 
be  the  duty  of  the  Court  to  amend,  in  order  to  advance  the  real  justice 
of  the  case. 

KsATmo,  J. — I  am  entirely  of  the  same  opinion.  The  plaintiff  in 
effect  says  to  the  defendant,  "  Although  I  have  got  the  shares  you 
contracted  to  deliver  to  me,  yet,  as  you  did  not  deliver  them  to  me, 
you  have  failed  to  perform  your  contract"  It  would  be  a  disgrace  to 
the  law  if  this  were  to  be  held  not  to  be  a  perforn^Haee.  The  second 
plea  is  fully  proved. 

Ebls,  C.  J. — ^I  am  clearly  of  opinion  that  the  shares  were  delivered, 
if  they  vested  in  the  plaintiff  To  a  person  who  understands  anything 
of  the  subject,  the  scrip-certificate  is  something  totally  distinct  from 
the  shares.  The  certificate  may  be  delivered  though  the  shares  are 
not,  and  vice  versa.  Upon  the  &cts  proved  here,  the  shares  were 
dearly  vested  in  Hunt  from  the  moment  the  Company  became  a  com- 
pletely registered  Company;  and  that  was  a  aelivery  within  the 
meaning  of  this  contract.  Rule  refused. 
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Tlie  atatnte  1  W.  4,  «.  31,  ■.  1,  whieh  MgttUtes  th«r  mode  of  doelairing  in  prohibition,  enMtt, 
Oct,  "  Ia  eue  a  rtrdiei  shall  be  giTtn  for  the  party  plaiatiff  in  sneh  declaration,  it  shall  be 
lawful  for  the  Jarj  to  aseeee  damaggt,"  Ao. : — Held,  that  costf  incurred  hj  the  plaintiff  in  pro- 
hibidon  in  his  defence  io  the  snit  in  the  inferior  court,  are  not  recorerable  as  ''  damages." 

Ths  plaintiff  being  sued  in  the  Ecclesiastical  Court  for  refusal  to 
pay  a  rate  levied  to  defray  the  expenses  attending  the  purchase  of  an 
additional  burial-ground  for  the  parish  of  Plumstead,  in  the  county 
of  Kent,  claimed  to  put  in  a  responsive  allegation  to  the  effect  that,  a 
poll  having  been  duly  demanded  at  a  vestry-meeting  of  the  parish 
convened  to  consider  the  mutter,  and  refused,  the  parish  had  never 
legally  expressed  its  desire  to  procure  a  burial-ground  under  the 
statute  8  U^.  4,  a  72|  s.  26,  and  consequently  that  the  order  of  the 
church  building  commissioners,  and  all  proceedings  based  upon  it, 
including  the  rate  sought  to  be  enforced,  were  illegal  and  void.  The 
judge  of  the  Consistory  Court  (Dr.  Twiss)  having  rejected  this  respon- 
sive allegation,  the  now  plaintiff  appealed  to  the  Court  of  Arches, 
^  which  Court  confirmed  the  decision  of  the  Court  below. 

The  plaintiff  thereupon  moved  for  a  prohibition,  to  prohibit  the 
Judge  of  the  Court  of  Arches  from  furthet  entertaining,  and  the  now 
defendants  (the  churchwardens)  from  further  prosecuting  the  suit. 
After  argument^  the  Court  directed  the  plaintiff  to  declare  in  prohi<» 
bition.  He  accordingly  did  so^  and  the  defendants  pleaded  several 
pleas,  some  of  which  were  demurred  to^  and  judgment  given  thereon 
for  the  plaintiff:  vide  12  C.  B.  N.  S.  888  ffi.  C.  L.  B.  vol.  104). 

Issues  of  fact  were  also  joined,  which  came  on  for  trial  before 
Martin,  B.,  at  the  last  assizes  for  the  county  of  Surrey,  when  (the 
]ury  being  of  opinion;  upon  the  evidence,  that  a  poll  had  been  duly 
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demanded,  and  refused),  a  verdict  was  found  for  the  plaintiff,  damages 
*2S21   ^^^'^ — ^®^v®  being  reserved  to  him  to  move  to  increase  *the 

J  damages  by  the  sum  of  90/.,  being  the  amount  of  the  costs 
which  he  had  been  put  to  by  the  abortive  proceedings  in  the  Eccle- 
siastical Court. 

Shee,  Serjt.,  now  moved  accordingly.— The  plaintiff  claims  to  be 
entitled  to  recover  as  damages  the  expense  he  has  incurred  in  defend- 
ing himself  against  the  proceedings  in  the  Ecclesiastical  Courts.  His 
claim  is  founded  upon  the  1  W.4,  c.  21,  which,  after  reciting  that 
"  the  filing  a  suggestion  of  record  on  application  for  a  writ  of  prohi- 
bition is  productive  of  unnecessary  expense,  and  the  allegation  of 
contempt  in  a  declaration  in  prohibition  filed  before  writ  issued  is  an 
unnecessary  form,  and  that  it  is  expedient  to  make  some  better  pro- 
vision for  payment  of  costs  in  cases  of  prohibition,"  in  s.  1  enacts 
"that  it  shall  not  be  necessary  to  file  a  suggestion  on  any  application 
for  a  writ  of  prohibition,  but  such  application  may  be  made  on  affi- 
davits only ;  and,  in  case  the  party  applying  shall  be  directed  to 
declare  in  prohibition  before  writ  issued,  such  declaration  shall  be 
expressed  to  be  on  behalf  of  such  party  only,  and  not  as  heretofore, 
on  the  behalf  of  the  party  and  of  His  Majesty,  and  shall  contain  and 
set  forth  in  a  concise  manner  so  much  only  of  the  proceeding  in  the 
Court  below  as  may  be  necessary  to  show  the  ground  of  the  applica- 
tion, without  alleging  the  delivery  of  a  writ  or  any  contempt,  and 
shall  include  by  praying  that  a  writ  of  prohibition  may  issue;  to 
which  declaration  the  party  defendant  may  demur  or  plead  such 
matters  by  way  of  traverse  or  otherwise  as  may  be  proper  to  show 
that  the  writ  ought  not  to  issue,  and  conclude  by  praying  that  such 
writ  may  not  issue;  and  judgment  shall  be  given  that  the  writ  of 
prohibition  do  or  do  not  issue,  as  justice  may  require;  and  the  party 
in  whose  favour  judgment  shall  be  given,  whether  on  nonsuit,  verdict, 
♦2331   ^®™^^r®^»  o^  otherwise,  *shall  be  entitled  to  the  casts  attending 

^  the  application  and  svhsequent  proceedings,  and  have  judgment 
to  recover  the  same ;  and,  in  case  a  verdict  shall  be  given  for  the  party 
plaintiff  in  such  declaration,  it  shall  be  lawful  for  the  jury  to  assess 
damages,  for  which  judgment  shall  also  be  given,  but  such  assessment 
shall  not  be  necessary  to  entitle  the  plaintiff  to  costs."  What  "  damages" 
can  the  statute  contemplate,  except  the  costs  which  the  party  has  been 
put  to  by  the  improper  proceeding  against  him  in  the  inferior  Court? 
[Keating,  J. — Has  he  no  means  of  getting  his  costs  in  the  Eccle- 
siastical Court  ?]  None.(a)  [Williams,  J. — In  Tessimond  v.  Yardley, 
5  B.  &  Ad.  458,  the  Court  of  Queen's  Bench  held  that  the  statute  did 
not  enable  the  Court,  where  a  party  had  declared  in  prohibition  and 
succeeded,  to  grant  him  his  costs  incurred  in  the  Ecclesiastical  Court] 
They  were  not  claimed  there  as  *' damages."  [Byles,  J. — What, 
possible  damages  could  the  party  have  sustained  besides  the  costs  7] 
it  is  only  in  the  event  of  a  judgment  and  execution  in  the  Ecclesiastical 
Court  that  he  could  sustain  any  other  damages.  And  that  must  be 
of  very  rare  occurrence,  for  the  application  for  a  prohibition  is  always 
made  before  execution.  [Byles,  J. — You  are  in  effect  asking  in  the 
shape  of  damages  for  costs  in  proceedings  in  the  Ecclesiastical  Courts 
ia  which  you  were  unsuccessful.]     That  is  so.     [Bylbs,  J. — ^You 

(a)  See  Crompton  v.  Waterford,  Hetiey  167. 
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aggravated  the  costs  by  appealing  to  the  Court  of  Arches,  instead  of 
coming  here  for  a  prohibition  at  once.]  Is  it  to  be  imputed  to  the 
plaintiff  as  matter  of  complaint  that  he  does  not  come  to  restrain  the 
proceedings  in  the  Consistory  Court  by  prohibition  before  he  has 
taken  the  proper  steps  to  ascertain  whether  or  not  the  improvident 
judgment  of  that  Court  will  be  upheld  ?  [Btles,  J. — Suppose  this 
Court  had  directed  the  writ  to  issue  at  once,  *instead  of  direct-  r»234 
ing  the  plaintiff  to  declare  in  prohibition,  you  would  then  have  *- 
been  within  the  case  referred  to.]  We  should  not  in  that  case  have 
been  within  the  words  of  the  statute.  [Williams,  J. — In  Buller*s 
Nisi  Prius  219,  it  is  said,  that,  "where  an  issue  is  joined  on  a  decla- 
ration in  prohibition,  if  the  jury  find  a  verdict  for  the  plaintiff,  yet 
they  shall  give  no  more  than  Is.  damages,  for  it  is  in  nature  of  an 
iasue  to  inform  the  conscience  of  the  Court ;  but,  after  he  has  had 
judgment  quod  stet  prohibitio,  he  may  bring  his  action  upon  the  case, 
and  recover  the  damages  he  has  sustained."]  Buggin  v.  Bennett,  4 
Burr.  2035,  was  also  referred  to. 

Eblb,  C.  J. — I  am  of  opinion  that  there  should  be  no  rule.  The 
plaintiff  declared  in  prohibition,  and  by  the  verdict  of  the  jury  he  is 
entitled  to  judgment  in  that  proceeding.  The  claim  is  for  the  costs 
of  the  plaintiff's  defence  in  the  Ecclesiastical  Court,  as  damages.  The 
short  facts  are  these : — The  defendants,  who  are  the  churchwardens 
of  the  parish  of  Plumstead,  in  Kent,  had  commenced  a  suit  against  the 
now  plaintiff  for  subtraction  of  church-rate,  and  obtained  judgment 
Rgainsrhim  in  the  Consistory  Court.  The  plaintiff  appealed  against 
that  decision  to  the  Arches  Court ;  and  again  the  decision  was  in 
favour  of  the  churchwardens.  The  plaintiff  then  applied  to  this  Court 
for  a  prohibition  to  the  Judge  of  the  Court  of  Arches  and  the  church- 
wardens, to  prohibit  the  former  from  further  entertaining,  and  the 
latter  from  further  prosecuting,  that  suit.  The  now  plaintiff,  who 
was  directed  to  declare  in  prohibition,  has  been  successful  upon  the 
issues  joined  therein  both  of  law  and  of  fact ;  and  he  now  claims  to  be 
entitled  under  the  statute  1  W.  4,  c.  21,  to  recover  in  the  shape  of 
damages  the  costs  incurred  by  him  in  the  Ecclesiastical  Courts. 
There  is  no  precedent  for  the  recovery  of  such  *costs  in  the  r«oQ5 
proceeding  by  prohibition.  In  Tessimond  v.  Yardley,  5  B.  &  '■ 
Ad.  458,  an  attempt  was  made  to  obtain  those  costs  as  part  of  the  costs 
of  the  prohibition ;  but  it  failed.  The  ground  upon  which  the  plaintiff 
rests  his  claim  is,  that  the  statute  provides  that  **  the  party  in  whose 
£BLV0ur  judgment  shall  be  given,  whether  on  nonsuit,  verdict,  demurrer, 
or  otherwise,  shall  be  entitled  to  the  casts  attending  the  application 
and  subsequent  proceedings,  and  in  case  a  verdict  shall  be  given  for 
the  party  plaintiff  in  such  declaration,  it  shall  be  lawful  for  the  jury 
to  assess  damages,^^  but  not  saying  what  are  damages.  Now,  effect 
might  be  ^iven  to  the  words  of  the  statute,  if  execution  had  been 
issued  against  the  now  plaintiff  in  the  Court  below,  and  his  goods 
had  been  seized  and  sold  under  it.  The  jury  might  in  that  case  have 
assessed  the  damages  at  the  value  of  the  goods  so  sold.    I  am  not 

{^oing  to  attempt  to  define  what  was  in  the  contemplation  of  the  legis- 
ature  as  damages:  but  I  am  clearly  of  opinion  that  they  did  not 
intend  that  the  plaintiff  should  recover  these  costs  as  damages.  A 
great  part  of  the  costs  has  resulted  from  the  erroneous  deoi  ions  of 
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the  Ecclesiastical  Courts.  If  the  suit  had  been  dismissed  at  first,  thej 
would  have  been  comparatively  small.  I  am  further  confirmed  in  the 
view  I  take,  because  the  costs  in  the  Ecclesiastical  Courts  are  always 
in  the  discretion  of  the  Judge ;  and  they  might  in  this  case  have  been 
refused  if  the  defendant  had  succeeded  in  the  suit.  I  do  not  think 
the  legislature  could  have  intended  that  these  costs  should  be  included 
in  the  damages  which  the  jury  are  empowered  to  award  upon  the  trial 
of  the  issues  of  fact  joined  in  the  prohibition. 

Williams,  J. — I  am  of  the  same  opinion.    It  is  clear  from  the  casei 
of  Tessimond  v.  Yardley,  5  B.  &  Ad.  468  (E.  C.  L.  B.  vol.  27),  which 
♦2361   ^^  decided  after  the  passing  of  the  1  W.  4,  c.  21,  'that  tbe 

^  Court  cannot  give  the  successful  party  the  costs  incurred  by 
him  in  the  proceedings  in  the  Ecclesiastical  Court  as  part  of  the  costs 
of  the  prohibition.  It  was  suggested  by  Parke.  J.,  in  that  case,  that 
possibly  the  party  might  get  the  costs  by  the  award  of  the  Judge  of 
the  Ecclesiastical  Court:  but  nobody  seems  to  have  thought  that  they 
were  recoverable  as  damages.  Wnen  the  legislature  authorized  tbe 
jury  to  assess  damages  for  the  plaintiff  in  prohibition  in  case  he 
should  succeed,  I  think  the^^  never  intended  that  they  should  give  him 
the  costs  incurred  by  him  m  the  inferior  Court.  If  it  were  otherwise, 
this  great  anomaly  would  result,  viz.,  that  the  jury  would  give  the 
amount  of  the  costs  incurred  in  the  Court  below  by  way  of  damages 
as  a  matter  of  right ;  whereas,  the  defendant  might  get  rid  of  that 
liability  altogether  by  declining  the  contest  and  letting  the  prohibition 
be  made  absolute, — ^in  which  case,  it  is  clear,  the  supposed  right  would 
vanish.  It  is  impossrible  the  legislature  should  nave  contemplated 
that  the  question  of  damages  should  depend  upon  that.  As  to  the 
meaning  of  "damages"  in  the  statute,  it  must  be  recollected  that  the 
prohibition  was  founded  upon  a  notion  that  the  party  had  been  guilty 
of  a  contempt  in  proceeding  in  the  inferior  Court  after  the  prohibition 
served.  In  order  to  enable  the  superior  Court  to  try  whether  or  not 
tbe  inferior  tribunal  was  exceeding  its  jurisdiction,  the  applicant  was 
ordered  to  declare  in  prohibition,  and  by  a  fiction  c^  law  the  writ  was 
supposed  to  be  issued,  and  the  inferior  Court  to  be  proceeding  in  defi- 
ance of  it.  The  Courts  have  frequently  adverted  to  and  acted  upon 
the  supposition  that  the  defendant  has  gone  on  after  the  writ  was 
served.  Thus,  in  Pewtress  v,  Harney,  1  B.  ft  Ad.  164  (E.  C.  L.  R. 
vol.  20),  where  it  was  made  a  term  on  enlarging  a  rule  for  a  prohibi- 
tion, that  the  party  applying  should  declare,  and  he  did  declare,  and 
*2871   ^^^  defendant,  instead  of  *pleading,  obtained  a  Judge^s  order 

^  for  staying  the  proceedings  upon  payment  of  the  costs  incurred 
sinoe  the  rule  to  declare, — upon  motion  to  set  aside  that  order,  it  was 
held  that  the  plaintiff  in  prohibition  was  not  entitled  to  any  further 
costs.  Lord  Tenterden  there  says :  "  Costs  in  prohibition  depend  on . 
the  statute  8  ft  9  W*  8,  c.  11,  s.  8,  whereby  it  is  enacted,  Hhat,  in  all 
Buits  upon  prohibition,  the  plaintiff  obtaining  judgment  or  any  award 
of  execution  after  plea  pleaded  or  demurr^  joined  thereon,  shall  like- 
wise recover  his  costs  of  suit.'  The  plaintiff  clearly  is  not  entitled  to 
costs  under  that  statute,  because  there  was  not  any  plea  pleaded  or 
demurrer  joined.  Before  plea  an  application  was  made  to  one  of  tbe 
learned  Judees  of  this  Court  to  stay  the  proceedings  on  payment  of 
costs ;  and  he  finally  made  an  or^er,  that,  upon  payment  of  costs 
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incurred  since  the  rule  to  declare  was  obtained,  all  further  proceedings 
should  be  stayed.  It  is  contended  that  this  order  ought  to  be  set 
aside,  so  far  as  it  limits  the  obligation  to  pay  oosts  to  the  proceedings 
subsequent  to  the  rule  to  declare,  because,  the  plaintiff  having  declared, 
and  the  defendant  not  having  pleaded  in  time,  the  plaintiff  was  entitled 
to  have  judgment  by  default,  and  a  writ  of  inquiry,  upon  which  be 
might  recover  dama«s ;  and,  if  he  recovered  damages,  he  would  be 
entitled  to  costs  by  the  Statute  of  Gloucester  (18  Ed.  1,  c.  1) ;  but  the 
only  damages  which  the  plaintiff  could  recover  upon  a  writ  of  inquiry 
would  be  by  reason  of  oootempt  oommitited  by  tne  defendant  in  pro- 
ceeding in  the  Ecclesiastical  Court  after  the  prdiibition  issued.  Here 
there  was  no  contempt,  because  no  proceedings  were  haa  aita  xhe 
prohibition  issued.'*    And  Baylev,  J.,  said :  "  It  is  conceded  inat  the 

Slaintiff  is  not  entitled  to  costs,  unless  he  had  a  right  by  law  to  recover 
amages :  now,  he  could  not  be  entitled  to  xecover  damages,  unless 
proceedings  were  had  in  *the  spiritual  Court  after  prohibition  r#os8 
issued ;  and  here  no  such  proceedings  were  bad."  it  is  not  ^ 
necessary,  however,  to  give  any  distinct  opinion  upon  that.  It  is 
possible  that  the  legislature,  whan  they  apeak  of  dmnages,  might  have 
nad  in  view  the  damages  for  proceeding  after  the  defendant  had  beea 
served  with  the  writ  of  nrohibition.  But  it  is  enough  to  say  that 
tbey  did  not  intend  to  include  costs  incnrred  in  the  proceedings  below. 
^TLBS,  J. — I  also  think  there  should  be  no  rule  in  this  case.  It 
aeems  to  be  conceded,  that,  indef)ende!ntly  of  the  statute,  costs  in  pro- 
hibition were  not  recoverable  as  of  right.  That  raises  the  question, 
what  does  the  statute  mean  by  damages  f  My  Brother  Shee  contends 
that  it  means  the  costs  in  the  spiritual  Court.  It  is  to  be  observed, 
however,  that,  when  the  legislature  speaks  of  costs  in  the  same  sec- 
tion, it  calls  them  costs.  If  bjr  "damages,"  it  was  meant  to  give  the 
costs  in  the  Court  below,  it  is  fair  to  presume  that  the  le^slature  would 
have  said  so.  Besides  which,  it  would  appear  to  be  a  very  stroBflf 
thing  to  say,  that,  if  the  case  were  so  plain  that  the  writ  was  ordered 
to  be  issued  at  once,  the  plaintiff  in  prohibition  should  have  no  costs, 
but  that,  if  the  matter  were  contested  and  the  plaintiff  succeeded,  he 
should  have  the  costs.  It  would  also  be  a  strong  thing  to  say  that  by 
our  judgment  in  the  prohibition  the  plaintiff  is  to  have  the  costs  in 
two  suits  in  the  spiritual  Court  in  which  he  has  failed.  Further,  it  is 
to  be  remarked,  tnat,  if  the  plaintiff  bad  done  in  an  earlier  stage  of 
the  proceeding  that  which  he  did  in  a  later  stage,  a  venr  large  portion 
of  tnese  costs  might  have  been  spared.  My  Brother  >S%m  has  pointed 
out  a  case  in  which  damages  would  be  sustained,  viz.,  in  case  of  a 
seizure  of  the  plaintiff's  goods  under  an  execution  is3ued  out  of  the 
*Court  below.  Upon  the  whole,  after  giving  the  matter  the  r^ogo 
best  consideration  which  I  am  able  to  bring  to  bear  upon  it,  it  '- 
seems  to  me  to  be  quite  plain  that  the  present  claim  is  not  within  the 
meaning  of  the  statute. 

KsATiNG,  J. — ^I  am  of  the  same  opinion.  I  do  not  think  the  legis- 
lature could  have  intended  under  the  word  "damages''  to  refer  to  the 
jury  the  question  of  costs  of  the  proceedings  in  the  EcolesiasticiU 
suit.  If  such  had  been  their  intention^  they  would  doubtless  have 
expressed  it  in  plain  language.  Bule  refu8ed,(a) 

(a)  TIm  rale  for  a  iMw  triiA  ol^UiMd  by  BamU,  Q.  C,  on  »  mbM(|9eiit  daj  in  tbia  term,  vai, 
IB  HUajy  Term,  1863,  diaohargod. 
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GEORGE  CROSS,  Appellant;  THOMAS  WATTS,  Respondent 

Nw.  19. 

A  penon  licensed  to  lell  beer  by  retail,  "  to  be  drank  or  ooniamed  off  tA«  frtmiu—,**  tapplied 

a  pint  of  beer  to  a  t»Teller  wbo  sat  upon  a  bench  placed  and  fastened  against  the  wall  of  the 

house,  returning  the  mug  in  which  he  was  seryed,— Held,  that  the  beer-shop  keeper  was  properlj 

r  convicted  of  the  offence  of  selling  beer  to  be  drunk  on  the  premitet,  within  the  4  A  5  W.  4»  ^ 

85,  s.  17. 

The  Justices  are  not  warranted  in  abjudicating  a  forfeiture  of  the  license  without  legal  proof 
of  a  former  conviction :  a  mere  reference  to  the  records  of  the  petty  sessions,  where  foriMr 
convictions  were  entered,  will  not  suffice. 

The  following  case  was  stated  for  the  opinion  of  the  Court  under 
the  provisions  of  the  statute  20  &  21  Yict.  c.  48. 

George  Cross,  of  Shutford,  in  the  county  of  Oxford,  was  summoned 
before  one  of  Her  Majestj^s  justices  of  the  peace  acting  in  and  for 
the  Banbury  and  Bloxham  division  of  the  county  of  Oxford,  under 
the  statutes  1  W.  4,  c.  64,  s.  7,  and  4  &  6  W.  4,  c.  85,  ss.  4  and  17, 
*2401  **^  answer  an  information  laid  by  Thomas  Watts,  an  officer 
-'  of  Excise,  alleging  that  he  the  said  George  Cross  (being  a 
person  not  duly  licensed  to  sell  beer,  cider,  and  perry,  as  the  keeper 
of  a  common  inn,  alehouse,  or  victualling-house),  on  the  25th  of  July, 
1862,  at  Shutford  aforesaid,  did  sell  one  pint  of  beer  by  retail  to  be 
drunk  and  consumed  in  and  upon  the  house  and  premises  where  sold, 
without  having  an  excise  retail  license  in  force  authorizing  him  so 
to  do. 

The  appellant  appeared  both  personally  and  by  his  attorney  in 
answer  to  the  summons.  It  was  proved  by  the  excise  officers,  and 
admitted  by  the  appellant,  that  he  had  a  license  to  sell  beer  off  his 
premises,  but  he  had  no  license  to  sell  on ;  and  be  was  not  a  licensed 
victualler.  The  following  facts  were  sworn  to  by  Martin  O'Donoghue, 
an  excise  officer ;  and  they  were  not  disputed  by  the  appellant  or  his 
attorney,  except  as  to  the  date  of  the  alleged  offence,  as  mentioned 
below.  O'Donoghue  deposed,  that,  on  the  day  in  question,  the  25th 
of  July,  he  was  driving  past  the  appellant's  house,  and,  seeing  two 
men  sitting  on  a  form  outside  the  house,  drinking  beer,  he  (the  offi- 
cer) alighted  from  his  gig,  and  went  up  to  the  door  and  asked  for  a 
pint  of  beer.  The  appellant  and  his  wife  were  both  present  when  he 
called  for  the  beer.  O'Donoghue  then  sat  down  on  the  form  by  the 
side  of  the  two  men :  the  appellant's  wife  brought  him  the  pint  of 
beer  out  of  the  house  in  one  of  her  own  mugs  or  drinking-cups,  and 
he  paid  her  2\d.  for  the  beer.  O'Donoghue  and  the  two  men  drank 
the  beer  between  them  as  they  sat  on  the  form ;  and,  when  thev  had 
drunk  it,  O'Donoghue  placed  the  cup  on  the  sill  of  the  appellant's 
window  outside,  and  then  went  away.  The  form  stood  just  outside 
the  appellant's  street-door,  and  touching  the  wall  of  his  house.  The 
eaves  of  the  bouse  projected  some  inches  over  the  form ;  and  the 
*2411  ^^PP^^^^^^^B  ^^9  '^^^  ^^  called  for  the  defence,  stated  that  he 
-■  had  particularly  noticed  the  walla  of  the  house,  and  the  founda- 
tion extended  farther  out  into  the  street  than  the  eaves ;  and  therefore 
it  appeared  that  the  form  stood  either  wholly  or  partially  upon  the 
appellant's  property,  although  outside  his  house.  It  did  not  appear 
•whether  the  form  was  fixed  either  to  the  ground  or  to  the  appellant's 
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house :  but  it  was  removed  between  the  time  of  the  sale  of  the  beer 
to  O'Donoghue  and  the  hearing  of  the  summons.  O'Donoghue  proved 
that  he  had  seen  the  form  there  for  three  or  four  mouths,  and  that  it 
was  used  for  people  to  sit  and  drink  on. 

A  witness  named  Walker  was  called  for  the  appellant,  who  con- 
firmed the  evidence  of  O'Donoghue,  except  that  he  stated  that  the 
transaction  took  place  on  the  4th  of  July  instead  of  the  25th :  but 
O'Donoghue  was  positive  it  was  on  the  25th. 

It  appeared  from  the  record  of  the  petty  sessions  that  the  appel- 
lant had  been  previously  convicted  before  the  same  bench  at  the 
several  times  and  for  the  offences  following,  that  is  to  say : — 

20th  March,  1851,  for  keeping  open  beer-house  after  10  o'clock  at 
night. 

16th  June,  1859,  having  in  his  possession  unjust  beer-measures. 

11th  August,  1859,  selling  beer  on  his  premfses,  without  a  license 
fine  82.  and  costs  12s, 

22d  December,  1859,  a  like  offence :  fine  101  and  costs  2Z. 

4th  July,  1861,  a  like  offence :  fine  5Z.  and  costs  ISs. 

The  present  case  was  heard  on  the  25th  of  September,  1862. 

Under  these  circumstances,  and  upon  the  above  evidence,  the 
magistrates  convicted  the  appellant  in  the  penalty  of  12 Z.  and  costs,, 
and  they  adjudged  *that  his  license  to  sell  beer  by  retail  off  r^oAo^ 
his  premises  should  be  forfeited.  The  appellant  thereupon  ^ 
expressed  himself  dissatisfied  with  the  determination,  and  applied 
for  a  case  for  the  opinion  of  this  Court. 

The  opinion  of  tne  Court  was  therefore  requested,  whether  the  jus- 
tices were  right  or  wrong  in  convicting  the  appellant  and  adjudging, 
bis  license  to  be  forfeited,  as  above  mentioned. 

T.  E.  Davis,  for  the  appellant.(a)^-There  was  no  proof  of  any  fact 
upon  which  the  justices  in  this  case  could  convict  the  appellant  o£  an 
infringement  of  the  condition  of  his  license.  The  Act  under  which 
he  was  licensed,  11  G.  4  &  1  W.  4,  c.  64,  after  reciting  that  '^  it  ia 
expedient,  for  the  better  supplying  the  public  with  beer  in  England, 
to  give  greater  facilities  for  the  sale  thereof  than  are  at  present  afibrded 
by  licenses  to  keepers  of  inns,  alehouses,  and  victualling-houseS)"  by 
*s.  1  enacts  that  it  shall  be  lawful  for  any  and  every  person  r«043 
who  shall  obtain  a  license  for  that  purpose  under  the  pro-  '- 
visions  of  this  act,  to  sell  beer,  ale,  and  porter  by  retail  in  any  part 
of  England,  in  any  house  or  premises  specified  in  such  license.    That 

(a)  The  points  marked  for  argument  on  the  part  of  the  appellant  were : — 

*'  1.  That  there  waa  no  eridenee  before  the  Jaetioes  of  an j  aale  of  beer  by  the  appellant  to  be 
drank  or  consnmed  in  the  hoate  and  premiiei  where  sold : 

"  2.  That  the  Jnstiees  do  not  And  as  a  fact  that  there  wu  any  sale  of  beer  inoonsistent  with 
the  appellant's  license : 

"S.  That  the  fhets  stated  in  the  case  are  quite  consistent  with  a  sale  of  beer  anthorised  by 
tiM  appellant's  license : 

**4.  That,  upon  this  information,  the  Jastiees  had  no  anthority  to  adjudge  a  forfeitare  of  the 
sppeUant's  license : 

*'i.  That  the  Jnstices  conld  not,  apart  f^om  the  eridence  adduced  before  them,  take  Judicial 
notice  of  the  records  of  the  petty  aessions,  and  adjudge  the  forfeiture  of  the  license,  without 
pfoof  of  the  preTioQs  eonrictlons  in  the  presence  of  the  appellant ;  and  that  it  does  not  appear 
thai  s«ch  proof  waa  given : 

"  6.  That  it  appears  from  the  case  that  the  oonTiction  of  the  appellant  was  not  founded  upon 
the  eridence  adduced  before  the  Justices ;  but  under  aUeged  cireumstances  not  duty  proTed 
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being  found  to  give  too  great  facilities  for  drankenness  and  disorderly 
conduct,  the  4  &  5  W.  4,  c.  85,  was  passed  to  amend  that  act.     The 
4  &  5  W.  4,  c.  85,  b J  &  1  enacts  **  that  it  shall  be  lawful  for  the  com- 
missioners of  Excise,  or  other   persons  duly  authorized,  to  grant 
licenses  for  the  sale  of  beer,  ale,  porter,  cider,  or  perry,  under  the 
provisions  of  the  recited  act,  to  any  person  applying  for  the  same, 
but  that  such  license  shall  not  authorize  the  person  obtaining  it  to 
sell  beer  or  cider  to  be  drunk  or  consumed  in  the  house  or  on  the 
premises  specified  in  the  same  license,"  unless  the  same  be  granted 
upon  the  certificate  mentioned  in  s.  2.     And  the  17th  section  enacts 
that  *' every  person  not  being  duly  licensed  to  sell  beer,  cider,  and 
perry  as  the  keeper  of  a  common  inn,  alehouse,  or  victualling-house, 
who  shall  sell  any  beer,  cider,  or  perry  by  retail  to  he  drunk  or  con- 
sumed in  or  upon  the  house  or  premises  where  sold,  without  having  an 
Excise  retail  license  in  force  authorizing  him  so  to  do,  whether  such 
person  shall  or  shall  not  be  licensed  to  sell  beer  to  be  drunk  or  con- 
sumed off  the  premises  where  sold,  shall  forfeit  20t"    The  offence  im- 
Euted  to  the  appellant  here  is,  selling  beer  to  be  drunk  on  the  premises, 
e  being  licensed  only  to  sell  beer  to  be  drunk  or  consumed  off  the 
premises.    The  facts,  it  is  submitted,  disclose  no  infringement  either  of 
.the  letter  or  the  spirit  of  the  Act  or  of  the  appellant's  license.     The 
•beer  sold  to  O'Donoghue  was  not  drunk  on  the  premises,  but  in  the 
street.    The  object  of  the  statute  was  to  enable  persons  to  get  beer 
.to  be  consumed  at  their  own  homes,  without  the  necessity  of  going 
**2441   ^^  *^  ordinary  *public-house  for  it;  and  the  mischief  to  be 
^   guarded  against  was  the  assembling  of  dissolute  and  disorderly 
'Characters  within  doors.     Once  in  the  street,  the  customer  is  wholly 
out  of  the  control  of  the  beer-shop  keeper.    The  Act  is  of  a  highly 
penal  character,  and  therefore  should  receive  a  strict  construction. 
[BiTLES,  J. — Suppose  the  beer  was  supplied  to  an  old  gentleman  who 
brought  his  own  camp-stool  and  his  own  vessel  for  it,  and  he  chose 
to  sit  ifust  outside  the  house  to  rest  and  refresh  himself, — would  the 
beer-shop  keeper  incur  a  penalty  ?]     It  is  submitted  that  he  would 
not ;  and  it  is  not  very  easy  to  distinguish  that  case  from  the  present. 
WeUby,  for  the  re8pondent.(a) — After  carefully  considering  the 
matter,  and  conferring  with  the  Attorney-General,  we  have  come  to 
the  conclusion  that  this  was  not  a  second  conviction  within  the  mean- 
ing of  the  Act  (8  4  4  Vict.  o.  61),  and  therefore  that  the  magistrates 
were  not  warranted  in  adjudging  the  license  to  be  forfeited.     The 
only  question  is,  whether  the  appellant  has  been  guilty  of  an  offence 
against  the  1st  section  of  the  4  &  5  W.  4,  c.  85,  construed  with  the 
license  and  as  expanded  by  the  4th  section,  which  enacts,  *'  that,  if 
any  person  licensed  to  sell  beer  or  cider  not  to  be  consumed  upon  the 
premises,  shall,  with  intent  to  evade  the  provisions  of  this  Act,  take 
*2451  ^^  ^^^y»  ®^  authorize  or  *employ  or  permit  or  sufter  any  per- 
^  son  to  take  or  oarry  any  beer  or  cider  out  of  or  from  the  house 

(a)  The  points  marked  for  argnment  en  the  part  of  the  respondent  were, — 

"  1.  That  the  facta  stated  in  the  case  show  an  offence  against  the  provisions  of  the  11  Q.  4 
A  1  W.  4,  e.  64^  s.  U,  and  the  4  A  5  W.  4,  c  85,  ss.  1, 17: 

'<  2.  That  the  case  discloses  evidence  on  which  the  Justices  might  determine  that  such  offenot 
had  been  committed  bjithe  appellant: 

«8.  That  the  jasUces  weae  authorised  by  the  AcU  of  Parliament,  ll  0.  4  A  1  W.  4,  o.  64,  4 
*  6  W.  4,  e.  85,  and  3*4  Vict.  «.  61,  in  declaring  the  appellant's  license  to  be  forfeited." 
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or  premises  of  such  licensed  person  for  the  purpose  of  being  sold  on 
his  account,  or  for  his  benefit  or  profit  drunk  or  consumed  in  any 
other  house,  or  in  any  tent,  shed,  or  other  building  of  any  kind  what- 
ever belonging  to  such  licensed  person,  or  hired,  used,  or  occupied  by 
him,  such  beer  or  cider  shall  he  deemed  and  taken  to  have  been 
drunk  or  consumed  upon  the  premises,  and  the  person  selling  the 
same  shall  be  subject  to  the  like  forfeitures  and  penalties  as  if  such 
beer  or  cider  had  been  actually  drunk  or  consumed  in  any  house  or 
upon  any  premises  licensed  only  for  the  sale  thereof  as  aforesaid." 
Selling  beer  to  be  drunk  in  a  skittle-ground  or  a  bowling-green 
attached  to  the  house  would  clearly  be  an  ofience  within  s.  17.  In 
what  respect  does  that  differ  from  supplying  beer  to  a  person  sitting 
on  a  bench  fixed  to  the  front  of  the  house  ?  If  this  was  a  drinking 
off  the  premises,  then  the  sale  took  place  off  the  premises, 
which  is  clearly  not  wit'hin  this  man's  license.  The  sale  must  be 
(m  the  premises,  the  beer  to  be  carried  away  and  consumed  else- 
where. [Erlb,  C.  J. — He  is  not  charged  with  selling  beer  off  the 
premises.  It  is  clear  that  this  was  within  the  mischief  intended 
to  be  remedied.]  It  is  submitted  that  it  is  also  clearly  within 
the  words  of  the  statute,  which  must  be  construed,  like  any  other 
document,  according  to  the  ordinary  rules  of  grammcr. 

Dams^  in  reply.— Suppose,  instead  of  alighting  from  his  gig, 
O'Donoghue  haa  had  the  beer  brought  out  to  him  and  had  drunk  it  in 
the  highway,^-could  the  appellant  have  been  convicted  of  an  offence 
against  the  act? 

Erlb,  C.  J. — I  am  of  opinion  that  the  conviction  in  *this  case  ri^^Aa 
was  right.  The  statute  8  &  4  W.  4,  c.  85,  s.  1,  enacts  that  beer  L  ^ 
may  be  sold  on  certain  conditions  and  under  a  certain  license,  to  be 
drunk  or  consumed  off  the  premises  where  it  is  sold.  It  is  not  for  us  to 
speculate  upon  the  motives  which  influenced  the  legislature  in  passing 
that  Act ;  all  we  have  to  do,  is,  to  look  at  its  words,  and  put  the  best 
construction  we  can  upon  them,  and  see  whether  the  facts  disclosed  in 
the  case  before  us  show  that  the  appellant  has  been  guilty  of  the 
offence  charged.  The  officer  of  the  Excise  lays  an  information  against 
him  for  selling  beer  to  be  drunk  on  the  premises,  in  contravention  of 
his  license  which  only  empowered  him  to  sell  beer  to  be  drunk  or 
consumed  off  the  premises.  Upon  the  facts  stated,  I  think  there  was 
sufficient  evidence  to  justify  the  magistrates  in  convicting.  The  in- 
former, it  appears,  drove  up  to  the  house,  and  saw  two  men  sitting 
upon  a  form  or  bench,  which  in  some  sense  was  a  part  of  the  premises, 
drinking  beer.  He  went  to  the  door  and  asked  for  a  pint  of  beer. 
The  appellant's  wife,  the  appellant  being  present,  brought  him  the  beer, 
and  he  sat  on  the  bench  outside,  and  drank  it  there.  I  cannot  say  the 
justices  were  wrong  in  holding  that  the  bench  formed  part  of  the 
premises,  and  that  consequently  the  appellant  was  guilty  of  selling 
beer  in  contravention  of  the  statute  and  of  his  license.  If  the  object 
of  the  legislature  was  that  the  beer  sold  at  these  places  should  be 
taken  away  and  drunk  at  the  consumers'  homes,  as  suggested  by  Mr. 
Davis,  that  provision  might  easily  be  evaded  by  putting  up  outside 
of  the  house  a  convenient  place  for  its  consumption  on  the  spot. 
That  would  be  virtually  selling  beer  to  be  drunk  upon  the  premises, 
I  am  unable,  therefore,  to  say  tnat  the  conviction  is  wrong. 
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Williams,  J. — I  am  of  the  same  opinion.  The  ease  turns  upon  an 
*9471  ^^^"^^y  ^f  f^^^'  ^^^  ^^ly  question  is,  *whether  or  not  there 
-I  was  evidence  before  the  justices  of  the  penalty  having  been 
incurred.  It  seems  to  me,  that,  upon  the  facts  stated,  the  justices  might 
well  come  to  the  conclusion  that  the  bench  put  up  outside  the  appellant's 
premises  was  put  there  by  the  keeper  of  the  beershop  for  the  express 
purpose  of  accommodating  guests.  He  had  the  right  to  exclude  any 
one  else  from  using  it,  if  he  pleased.  I  think  it  was  abundantly  clear 
that  the  bench  formed  part  of  the  appellant's  premises. 

Byles,  J. — I  concur  with  my  Lord  and  my  Brother  Williams,  but 
with  considerable  doubt  and  some  reluctance.  If  the  conviction  were 
formally  drawn  up,  it  must  be  quashed;  and  I  think  the  party  should 
have  the  same  benefit  as  if  that  had  been  done. 

Kbating,  J. — I  concur  with  the  rest  of  the  Court  in  thinking  the 
justices  were  warranted  in  coming  to  the  conclusion  at  which  they 
arrived.  The  facts  undoubtedly  bring  the  case  very  close  to  the  line, 
as  is  the  case  in  all  evasions  of  statutory  provisions.  From  the  per- 
manent character  of  the  bench,  and  its  position,  it  must  be  presumed 
to  have  been  the  property  of  the  owner  of  the  house,  and  to  have  been 
placed  there  for  the  exclusive  accommodation  of  his  guests.  Whether 
fixed  to  the  wall  of  the  house  or  not  is  left  in  doubt;  it  having  been 
since  removed.  But  it  appears  that  it  did  stand  either  wholly  or  in 
part  on  the  premises  occupied  by  the  appellant.  I  therefore  think  tlie 
justices  were  warranted  in  coming  to  the  conclusion  that  the  appel- 
lant did  sell  the  beer  in  question  to  be  drunk  on  the  premises,  and 
s )  was  guilty  of  the  offence  charged. 

*9481       Eblb,  C.  J. — The  conviction,  if  drawn  up  in  form,  *  would, 
'^     -^  as  my  Brother  Byles  suggests,  be  bad  for  including  the  adja- 
dication  of  a  forfeiture. 

WiBlsby. — That  adjudication  would  form  no  part  of  the  conviction.     I 
do  not  ask  for  costs ;  and  I  will  communicate  with  the  Attorney-Gen 
eral  upon  the  subject  of  the  doubt  expressed. 

Decision  affirmed. 


ROBERTSON  v.  STERNE.    July  12. 

Where  the  pUinUff  (in  a  eue  within  the  London  Small  Debta  Ael,  15  A  16  Viet  e.  IxxriU., 
s.  120),  npon  a  oompnliory  order  of  reference  in  the  common  form  made  under  the  Common 
Law  Prooednre  Act,  1854, — by  which  the  costs  of  the  oanse  are  to  abide  the  event  of  th* 
aivard, — ^recoTors  less  than  102.,  he  is  not  entiUed  to  costs,  without  an  order. 

This  was  a  reference  in  the  common  form  under  the  compulsory 
clauses  of  the  Common  Law  Procedure  Act,  1854,  17  4;  18  Vict  a 
125,  the  parties  residing  within  the  jurisdiction  of  the  London  Small 
Debts  Act,  16  4;  16  Vict.  c.  Ixxvii.  The  costs  of  the  action  were  to 
abide  the  event  of  the  award  and  the  costs  of  the  reference  and  award 
or  certificate  to  be  in  the  discretion  of  the  master.  The  master  certi- 
fied in  the  plaintiff's  favour  for  SI  78.  6cL,  directing  that  each  partj 
should  pay  his  own  costs  of  the  reference,  and  that  the  plaintiff  should 
pay  two-tnirds  and  tiie  defendant  one-third  of  the  costs  of  the  cer- 
tificate. 
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The  master  having  allowed  the  plaintiff  the  costs  of  the  cause, 
O'Brien^  Serjt,,  on  a  former  day  in  this  term,  obtained  a  rule  nisi  to 
set  aside  the  taxation,  and  to  amend  the  judgment  by  reducing  the 
assessment  of  costs. 

*0.  W.  Harrison  showed  cause. — This  a  judgment  by  default,  t^oaq 
upon  terms ;  and  there  is  nothing  upon  which  the  Judge  can  '- 
certify.  The  defendant  applies  to  have  the  matter  referred  to  the 
master,  and  it  is  referred  upon  terms,  one  of  which  is  that  the  costs 
of  the  action  shall  abide  the  event.  In  Griffiths  v.  Thomas,  4  D.  &  L. . 
109,  after  issue  joined  in  an  action  on  the  case  for  diverting  a  water- 
course, "  all  matters  in  difference  in  the  cause"  were  referred  by  a 
Judge's  order  to  arbitration,  "the  costs  of  the  said  suit  to  abide  the 
event  of  the  award f^  but  no  power  was  given  to  the  arbitrator  to  cer- 
tify under  the  3  &  4  Vict.  c.  24,  s.  2.  The  arbitrator  found  for  the 
plaintiff  on  all  the  issues,  and  assessed  his  damages  at  M, ;  and  the 
master  thereupon  allowed  the  plaintiff  the  full  costs:  and,  u{)on 
motion  to  review  the  taxation,  Coleridge,  J.,  construed  the  meaning 
of  the  parties  to  be  that  the  3  &  4  Vict.  c.  24,  s.  2,  should  not  apply, 
and  therefore  held  the  taxation  to  be  correct.  "It  seems  to  me," 
says  that  learned  Judge,  "  that  the  true  meaning  of  the  submission  is 
what  its  words  import,  that  costs,  i.  e.  the  payment  of  costs,  should 
follow  the  event, — i,  e.  the  legal  event  of  the  award, — that  he  in 
whose  favour  the  decision  was  should  be  paid  by  the  other  party  the 
costs  of  the  suit."  So,  in  Wigens  v.  Cook,  6  C.  B.  N.  S.  784  (E.  C.  L. 
B.  vol.  95),  the  declaration  contained  seven  counts,  one  of  which  was 
a  count  in  trover  for  two  deeds  and  two  authorities  for  the  delivery 
of  deeds :  by  an  order  of  Nisi  Prius,  it  was  agreed  that  the  record 
should  be  withdrawn,  and  the  cause  and  all  matters  in  difference  be 
referred  to  an  arbitrator,  who  was  to  have  '*  all  the  powers  as  to  cer- 
tifying of  a  Judge  at  Nisi  Prius," — the  costs  of  the  cause  to  abide  the 
event  of  the  award,  and  the  costs  of  the  reference  and  award  to  be  in 
the  discretion  of  the  arbitrator.  The  arbitrator  made  his  award  in 
favour  of  the  plaintiff  as  to  the  two  authorities  referred  to  in  r*o50 
*the  count  in  trover,  with  one  farthing  damages,  and  found  all  *- 
the  other  issues  for  the  defendant ;  and  he  gave  the  defendant  the 
costs  of  the  reference  and  award.  This  Court  held,  that,  as  the  event 
of  the  award  was  in  favour  of  the  plaintiff,  he  was  entitled  to  the 
costs  of  the  cause, — the  3  &  4  Vict.  c.  24,  s.  3,  being  inapplicable,  inas- 
much as  there  was  no  verdict.  Cockburn,  C.  J.,  says :  **  The  *  event'  must 
be  taken  to  mean  such  a  finding  in  favour  of  one  party  as  will  entitle 
him  to  a  judgment  in  the  cause.  The  plaintiff  has  such  a  finding  in 
his  favour  here ;  and,  by  the  agreement  into  which  the  parties  have 
entered,  the  costs  must  follow."  Again,  in  Jones  v.  Jones,  7  C.  B.  N. 
S.  882  (E.  C.  L.  E.  vol.  97),  a  cause  was  referred  by  Judge's  order, 
before  verdict, — the  costs  of  the  cause  and  of  the  reference  and  award  to 
abide  the  event  of  the  award:  the  arbitrator  found  for  the  plaintiff  upon 
certain  issues,  damages  12Z.  12^.,  and  that  there  was  due  to  the  defend- 
ant on  a  plea  of  set-off  91.  Is.  9d.;  and  he  awarded  that  the 
defendant  should  forthwith  pay  to  the  plaintiff  the  balance  of 
32.  45.  3(2.:  it  was  held,  that,  the  event  of  the  cause  being  in 
favour  of  the  plaintiff,  he  was  entitled  to  costs.  [Williams,  J. — 
The    only   question  here    is,   whether   the    award  of  the   master 
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IS  tlie  event  contemplated  by  the  London  Small  Debts  Act,  15  k  16 
Vict.  c.  Ixxvii,  s.  120.]  In  Jones  v.  Jones,  Erie  C.  J.,  says:  "The 
event  of  the  action  is  in  favour  of  the  plaintiff,  and  the  costs  are  con- 
sequently due  to  him  by  the  terms  of  the  reference.  The  enactment  in 
the  County  Court  Act,  13  &  14  Vict.  c.  61,  s.  11,  has  no  application 
to  the  case  of  a  sum  given  by  an  award  made  under  a  reference  with 
a  stipulation  that  the  costs  of  the  cause  shall  abide  the  event." 
[Williams,  J. — No  doubt,  that  was  a  perfectly  right  decision.] 
*25n  O'Brien,  Serjt.,  in  support  of  his  rule.— The  120th  *section 
-'  of  the  London  Small  Debts  Act  enacts,  that,  if,  in  any  action 
in  a  superior  Court,  in  covenant,  debt,  detinue,  or  assumpsit,  the 
plaintiff  shall  recover  a  sum  less  than  20?.,  "  the  plaintiff  shall  have 
judgment  to  recover  such  sum  only,  and  no  costs," — unless  there 
shall  bo  a  certificate  under  s.  121,  or  an  order  under  s.  122.  Now, 
the  question  is  whether  the  plaintiff  here  has  recovered  by  the  judg- 
ment of  the  Court  a  sum  less  than  202.  The  propriety  of  the 
decisions  in  the  cases  cited  is  not  questioned :  they  were  all  cases  of 
references  by  consent,  the  order  or  submission  embodying  the  agree- 
ment of  the  parties,  and  the  event  being  determined  by  that  agreement. 
On  a  compulsory  reference  under  the  Common  Law  Proceaure  Act, 
however,  the  plaintiff  recovers  by  the  judgment  of  the  Court.  [Wil- 
liams, J.,  referred  to  Kendil  v.  Merritt,  18  C.  B.  173  (E.  C.  L.  R.  vol. 
86),  where  it  was  held  that  the  form  (No.  10)  of  the  writ  of  execution, 
where  matter  of  account  is  referred  to  and  decided  on  by  an  arbitrator 
or  officer  of  the  Court,  as  settled  by  the  Judges  by  the  rule  of  Michaelmas 
Vacation,  1854,  does  not  dispense  with  the  signing  of  judgment  or 
the  obtaining  a  rule  or  order  under  the  1  &  2  Vict  c.  110,  s.  18.] 
The  cause  is  still  in  Court :  which  is  not  the  case  with  an  ordinary 
submission  to  arbitration.  Cur,  adv,  vuU, 

WiLLES,  J.,  now  delivered  the  judgment  of  the  Court : — 

The  question  is,  whether,  upon  a  compulsory  order  of  reference  in  the 
common  form  made  under  the  Common  Law  rrocedure  Act,  1854,  the 
plaintif]^  recovering  less  than  20/.,  is  entitled  to  costs  without  an  order. 

There  can  be  no  doubt,  since  the  decision  of  this  Court  in  Kendil 
V.  Merritt,  18  C.  B.  173  (E.  C.  L.  R.  vol.  86),  that  the  plaintiff  suo- 
*252")  ^®®^^°g  upon  such  a  reference  to  the  master  equally  *recovers 
-'  the  amount  awarded  as  if  he  had  obtained  a  verdict  for  the 
same:  and  the  question,  therefore,  turns  upon  the  London  Small 
Debts  Act,  15  &  16  Vict.  c.  Ixxvii.  s.  120,  which  enacts,  that,  if  in  an 
action  of  contract  within  the  jurisdiction,  the  plaintiff  **  shall  recover 
a  sum  not  exceeding  207.,"  &c.,  **  the  plaintiff  shall  have  judgment  to 
recover  such  sum  only,  and  no  costs,"  except  in  certain  oases  within 
f which  this  does  not  fall. 

This  section  in  terms  deprives  the  plaintiff  of  his  costs,  in  the 
event  which  has  happened,  unless  the  order  in  its  terms  can  and  does 
dispense  with  the  statute. 

It  appears  to  us,  however,  that  the  statute  and  the  order  are  not 
necessarily  in  conflict ;  for  that  the  section  adds  to  the  ordinary  events 
of  a  cause  a  third  and  modified  one,  viz.  for  the  plaintiff,  but  without 
costs,  unless  he  obtain  an  order ;  and  that  the  order  of  reference, 
which  is  the  same  in  all  cases,  and  speaks  the  language  of  the  Cfmri 
when  it  says  that  the  costs  of  the  cause  **  shall  abide  the  event,"  refers 
'  ->  the  event  quoad  costs  equally  as  to  the  mere  event  in  favour  of  the 
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plaintiff  or  defendant,  and  that  it  cannot  justly  be  imputed  to  the 
judges  who  framed  it  that  they  intended  to  exclude  from  the  operation 
of  the  statute  all  cases  in  which  there  was  a  compulsory  reference. 

The  decisions  referred  to  as  to  references  by  consent  before  trial, — 
Wigens  v.  Cook,  6  C.  B.  N.  S.  784  (E.  C.  L.  K.  vol.  95),  and  Jones  v, 
Jones,  7  C.  B.  N.  S.  832  (E.  C.  L.  R.  vol.  97),— are  obviously  inap- 
plicable, because  to  the  result  of  such  a  reference  the  law  attaches  no 
special  consequences  as  to  costs ;  whereas,  in  the  event  which  has 
here  taken  place,  there  is  a  statute  which  says  expressly  that  the 
plaintiff  shall  have  no  costs. 

The  rule  to  review  the  taxation  ought,  therefore,  to  be  made 
absolute.  Eule  absolute. 


♦CROSS  V.  CROSS.    Nov.  6.  [*258 

Wbere  an  Brbitrator  had  awarded  the  plaintiff  less  than  201,  in  an  action  of  contract,  bnt  by 
inadTertence  had  omitted  to  certify  that  the  cause  was  lit  to  be  tried  before  a  Judge  of  a  superior 
Oonrt, — the  Court  allowed  the  matter  to  go  back  to  the  arbitrator  for  amendment  at  the  expense 
of  the  plaintiff. 

David  Keanb  moved  for  a  rule  calling  upon  the  defendant  to 
show  cause  why  the  award  of  an  arbitrator,  which  was  in  favour  of 
the  plaintiff  for  a  sum  under  20/.,  should  not  be  sent  back  to  him  for 
amendment,  by  certifying  (which  by  the  terms  of  the  order  of  Nisi 
Prius  he  had  the  power  to  do)  that  the  cause  was  fit  to  be  tried  before 
a  Judge  of  a  superior  Court.  The  affidavit  stated  that  the  arbitrator 
had  intended  so  to  certify,  as  both  parties  well  knew,  but  had  inad- 
vertently omitted  to  do  so.  He  referred  to  Caswell  v.  Groucutt,  81 
Law  J.,  Exch.  361,  where  an  arbitrator  to  whom  an  action  for  a  claim 
above  201  had  been  referred  as  a  matter  of  account,  awarded  to  the 
plaintiff  a  sum  less  than  207.,  and  certified  that  the  action  was  fit  to  be 
brought  in  a  superior  Court,  but  give  no  other  certificate,  and,  the 
master  having  taxed  the  costs  on  the  lower  scale,  the  arbitrator,  on 
being  applied  to  on  behalf  of  the  plaintiff,  stated  in  pffect  that  he 
intended  by  his  certificate  to  give  the  plaintiff  bis  costs, — the  Court 
gave  the  plaintiff  leave,  at  his  own  expense,  to  refer  the  matter  back 
to  the  arbitrator. 

Erle,  C.  J. — ^Upon  the  authority  of  that  case,  you  may  take  a  rule 
upon  th^  same  terms,  absolute  unless  cause  be  shown  within  four 
da  vs. 

if o  cause  was  shown.  Rule  accordingly. 


*REDWAY  V.  WEBBER  and  ALGER.    Nov.  11.        [*254 

Where  one  of  two  defendants  in  an  action  of  contract  is  stniok  ont  of  the  record  at  the  trial, 
and  the  plaintiff  obtains  a  rerdict  agidnst  the  other,  the  ordinary  coarse  of  taxation  is,  to  tax 
the  whole  costs  of  the  action  on  eaeh  side,  and  deduct  fVom  the  plaintiff's  costs  a  moiety  of  the 
easts  of  the  defence,— Vy  analogy  to  the  old  rale  in  the  case  of  the  acquittal  of  one  of  two 
defendants  in  an  action  of  tort. 

This  was  an  action  of  contract  against  the  defendants  as  co-owners 
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of  a  ship.  The  cause  was  tried  before  Blackburn,  J.,  at  the  last 
assizes  at  Exeter.  The  learned  Judge  intimating  an  opinion  that  the 
evidence  failed  to  establish  a  case  against  the  defendant  Webber,  the 
plaintiff's  counsel  asked  and  obtained  leave  to  strike  out  his  name 
pursuant  to  the  37th  section  of  the  Common  Law  Procedure  Act, 
1852,  15  &  16  Vict.  c.  76,(a)  and  an  order  was  drawn  up  accordingly 
on  payment  of  costs.  The  plaintiff  then  went  on  against  the  defend- 
ant Alger,  and  recovered  a  verdict  against  him  for  1131  The  two 
defendants  had  pleaded  jointly. 

On  the  taxation  of  costs,  the  master  taxed  the  plaintiff's  costs  of  the 
cause  and  then  the  defendants'  costs  of  the  cause,  and  allowed  the 
defendant  Webber  one-half  of  the  general  costs  of  the  two  defendants. 
*2551  *^ar8lake,  for  the  plaintiff,  on  a  former  day  in  this  term, 
^  moved  to  rescind  the  order  and  to  review  the  taxation.  He 
submitted  that  the  order  should  have  been  to  strike  out  the  name  of 
Webber  on  payment  of  the  costs  of  and  occasioned  by  the  amend- 
ment. As  it  stands  at  present,  the  effect  is  to  relieve  the  defendant 
Alger  to  the  extent  of  half  the  costs  of  the  general  defence.  [Wil- 
liams, J. — What  is  the  practice  in  tort,  where  one  defendant  is 
acquitted  ?]  To  tax  the  costs  as  the  master  has  done  here.  [Bylss, 
J. — What  other  rule  could  the  master  adopt  in  cases  of  contract  ?  The 
order  is  for  costs  to  the  defendant  Webber,  to  be  taxed  in  the  ordi- 
nary manner,  that  is,  as  between  party  and  party ;  and,  it  seems,  the 
practice  of  the  Court  in  cases  of  tort  is  to  do  as  the  master  has  done 
here.]  The  only  effect  of  what  has  been  done,  is,  to  relieve  the  defend- 
ant Alger  from  one-half  the  costs.  [Williams,  J. — The  principle  of 
the  rule  in  cases  of  tort  where  one  defendant  is  acquitted  and  a  verdict 
is  given  against  the  other,  is  equally  applicable  to  the  case  of 'a 
defendant  struck  out  under  the  37th  section  of  the  Common  Law 
Procedure  Act,  1852.] 

Erlb,  C.  J. — We  will  inquire  what  is  done  in  the  other  Courts  in 
similar  cases..  If  we  find  that  there  is  an  established  practice,  of 
course  we  will  not  disturb  it.  If  not,  we  will  consider  what  would 
be  the  most  reasonable  course  to  adopt.  Cur.  adv.  vulL 

Erlb,  C.  J.,  now  said:  In  this  case  the  plaintiff's  counsel  con- 
sented at  the  trial  that  judgment  should  be  entered  for  one  of  the 
defendants,  and  the  cause  proceeded  and  the  plaintiff  obtained  a 
verdict  against  the  other.  One  of  the  defendants  being  thus  exone- 
*2561  ^*^  ^^^^  liability,  and  entitled  to  costs,  the  question  *is 
■'  upon  what  principle  those  costs  are  to  be  ascertained.  The 
master  has  proceeded  upon  this  principle: — Assuming  the  judgment 
to  have  been  in  favour  of  both  defendants,  he  has  taxed  the  whole 
costs  of  the  defence,  and  divided  the  amount,  and  deducted  a  moiety 

(o)  Which  enacts  that  <Mi  shall  and  may  be  lawfal  for  the  Court  or  a  Judge  in  the  case  of 
the  Joinder  of  too  many  defendants  in  any  action  on  contract,  at  any  time  before  the  trial  of 
inch  canse,  to  order  that  the  name  or  names  of  one  or  more  of  such  defendants  be  stmek  oat 
if  it  shall  appear  to  snob  Court  or  Judge  that  ipjustioe  will  not  be  done  by  such  amendment} 
and  the  amendment  shall  be  made  upon  such  terms  as  the  Court  or  Judge  by  whom  sueb 
amendment  is  mode  shall  think  proper:  and,  in  case  it  shall  appear  at  the  trial  of  any  action 
on  contract  that  there  has  been  a  misjoinder  of  defendants,  such  misjoinder  may  be  amendedlt 
as  a  Tariance,  at  the  trial,  in  like  manner  as  the  mi^oinder  of  plaintiiTs  has  been  beretofon 
(s.  85)  directed  to  be  amended,  and  upon  such  terms  as  the  Court  or  Judge  or  other  prcsidi&g 
oificer  by  whom  suoh  amendment  is  made  shall  think  proper." 
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from  tlie  plaintiff's  costs  of  the  cause,  considering  the  defendant  whose 
name  was  struck  out  entitled  to  that  moiety.  It  was  contended  by 
Mr.  Karslake  that  the  costs  of  the  defence  would  necessarily  have  been 
the  same  whether  there  were  one  or  two  defendants^  they  having 
joined  in  pleading ;  and  that  the  proper  course  therefore  would  have 
been  to^Uow  only  the  costs  of  and  occasioned  by  the  amendment. 
We  find,  however,  upon  inquiry,  that  there  has  been  an  understood 
rule  of  practice  in  all  the  Courts  in  actions  of  tort,  where  there  has 
been  a  verdict  against  one  defendant  and  in  favour  of  the  other,  to 
tax  the  whole  costs  of  the  defence  and  divide  the  total  amount  as  the 
master  has  done  here ;  and  that,  by  analogy  to  that  course  of  pro- 
ceeding in  tort,  the  same  rule  has  been  adopted  in  the  case  of  a 
defendant  struck  out  of  the  record  under  the  87th  section  of  the 
Common  Law  Procedure  Act,  1852.  This,  then,  being  the  course 
which  has  been  adopted  in  all  the  Courts,  and  not  being  able  to  dis- 
cover a  better  one,  we  think  that  is  to  be  adhered  to.  We  do  not  say 
that  circumstances  may  not  arise  to  warrant  a  deviation  from  that 
rule.     There  are  none,  however,  here.  Rule  discharged.(a) 

(a)  In  Griffiths  v.  Kynuton,  2  Tyrwb.  757,  three  defendantii,  being  sued  in  trespus  for 
assauU  and  false  imprison  men  t,  appeared  by  the  same  attorney,  but  severed  in  pleading.  The 
same  evidence  was  addaced  for  all,  with  the  exception  of  one  witness  who  was  called  for  one 
of  them  separately.  That  one  having  been  acqaitted,  the  master  allowed  him  40«.  costs  only. 
The  Court,  however,  held  that  he  was  entitled  on  taxation  to  recover  from  the  plaintiff  his 
aUqnot  proportion  of  the  costs  incurred  by  the  three  on  their  joint  retainer,  as  well  as  the  costs 
he  had  separately  incurred,  on  satisfying  the  master  that  he  was  not  indemnified  by  the  other 
defendanta.  The  like  was  held  in  Qriffiths  r.  Jones,  2  C.  M.  A  R.  S3S,t  5  Tyrwh.  1092, 4  Dowl. 
P.  C.  159.  So,  in  Gambrell  v.  The  Earl  of  Falmouth,  5  Ad.  A  E.  403  (E.  C.  L.  R.  voL  31),  6 
N.  A  M.  859  (E.  C.  L.  R.  vol.  36),  where  two  defendants  in  trespass  severed  in  pleading,  bat 
pleaded  the  same  pleas,  all  going  to  the  whole  action,  and  one  succeeded  upon  all  the  issues,  the 
other  upon  .one  only, — it  was  held  that  each  defendant  was  entitled  to  his  separate  costs  of  the 
issues  on  which  he  had  succeeded,  and  an  aliquot  part  of  the  joint  costs,  unless  the  master  was 
satisfied,  that,  by  reason  of  special  circumstances,  less  ought  to  be  allowed  to  either.  The  de- 
fendanta in  that  case  having  appeared  by  separate  attorneys  and  counsel,  but  the  attorneys 
being  members  of  the  same  firm,  and  the  briefs  and  evidence  being  substantially  the  same,  the 
master  taxed  the  costs  as  if  the  parties  had  appeared  by  the  same  attorney  :  and  it  was  conceded 
that  the  taxation  in  that  respect  could  not  be  disturbed. 

The  rule  is  very  eoiusisely  and  accurately  staled  in  Marshall  on  Cost8>  2d  edit.  (1862),  p.  42. 
''The  rale,"  says  the  learned  author,  << according  to  which  costs  are  given  where  there  are 
several  defendants  in  a  personal  action,  and  the  verdict  is  in  favour  of  one  or  more  of  them 
and  against  the  others,  is  this : — The  successful  defendant  is  allowed  ail  his  teparate  costs,  and 
primi  facie  an  aliquot  part  of  the  joint  costs,  unless  the  master  is  satisfied  that  some  smaller 
proportion  should  be  allowed  by  reason  of  any  other  special  circumstances.  (Qriffiths  v.  Jones, 
2  C.  M.  A  B.  333  ;t  Bartholomew  v.  Stephens,  5  M.  A  W.  386,f  7  Dowl.  P.  C.  808,  OambreU  v. 
The  Earl  of  Falmouth,  5  Ad.  A  E.  403  (E.  C.  L.  R.  vol.  31),  6  N.  A  M.  859  (E.  C.  L.  R.  vol. 
36)  ;t  Norman  «.  Climenson,  4  Scott  N.  R.  735,  4  M.  A  O.  243  (E  C.  L.  R.  vol.  43).  And  in 
iueh  ease  the  costs  of  the  successful  defendant  may,  on  taxation,  be  set  off  against  the  damages 
and  costs  recovered  by  the  plaintiff  against  the  nnsucoessful  defendants,  whether  the  defendantf 
appeared  by  the  same  or  different  attorneys,  or  by  the  same  or  different  counsel  (Lees  v.  Reffitt, 
8  Ad.  A  E.  707  (E.  C.  L.  R.  vol.  30),  5  N.  A  M.  340  (E.  C.  L.  R.  vol.  36);  Qeorge  v.  Elston,  1 
K.  C.  51^  (E.  C.  L  R.  vol.  27),  1  Scott  518;  Starling  v.  Coiens,  5  Tyrwh.  823.  2  C.  M.  A  R 
445,t  3  T>owl.  P.  C.  782),  and  without  regard  to  the  lien  of  the  plaintiff's  attorney :  Noblq  r 
Noble,  •  a.  BL  23 ;  George  v.  Elston,  1  N.  C.  513, 1  Scott  518." 
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Hopi  were  sold  by  tmrnple,  and,  before  prooipt  daji  the  buyer's  foreman  atfceDded  at  the  wart 
house  of  the  seller'a  factors  to  see  them  weighed,  compared  each  pocket  with  the  sample,  and 
adjusted  allowances  on  some  which  he  objected  to : — Held,  that  this  was  a  sufficient  acceptancs 
to  satisfy  the  17th  section  of  the  Statute  of  Frauds,  29  Car.  2,  o.  8. 

This  was  an  action  for  the  breach  of  a  contract  for  the  sale  of  a 
quantity  of  hops.  The  defendanta  traversed  the  making  of  the 
contract. 

The  cause  was  tried  before  Erie,  G.  J.,  at  the  sittings  at  Guildhall 
after  last  term,  when  the  following  facts  appeared  in  evidence : — The 
plaintiff  and  the  defendants  were  respectively  hop-merchants.  In 
January,  1862,  the  defendants  agreed  to  buy  a  quantity  of  hops 
belonging  to  the  plaintiff  The  contract  was  made  by  one  Peacock, 
who  was  the  salesman  of  certain  persons  trading  under  the  name  of 
The  Hop  Planters'  Joint  Stock  Company,  who  were  the  factors  of  the 
plaintiff.  A  sale-note  was  made  out  oy  Peacock  in  the  following 
lorm : — 

"January  29th,  1862. 

'*  Messrs.  Humble  k  Co.  bought  of  The  Hop  Planters'  Joint  Stock 
Company,  176  pockets  hops  (Smith,  1869)  @  585." 

No  signature  was  affixed  to  this  document. 

On  the  part  of  the  defendants,  it  was  objected  that  there  was  no 
sufficient  contract  within  the  17th  section  of  the  Statute  of  Frauds. 

For  the  plaintiff,  reliance  was  placed  upon  the  decision  of  the 
Exchequer  Chamber  in  Durrell  v.  Evans,  31  Law  J.,  Exch.  837.  There, 
after  negotiations  between  the  defendants  and  Noakes  (the  factor  of 
the  plaintiff)  as  to  the  purchase  of  hops,  the  plaintiff,  one  of  the 
defendants,  and  Noakes,  met  at  Noakes^s  office,  and  agreed  for  a 
price,  and  Noakes  drew  out  the  following  document:  ''Messrs. 
Evans.  Bought  of  J.  Noakes,  83  pockets,  T.  Durrell.  Ryarsh  and 
♦2591  *^d^ington,  @  161  16^.  October  19th,  1860."  The  defend- 
^  ant  requested  that  the  date  might  be  altered  to  the  20th,  which, 
by  the  custom  of  the  trade,  would  give  a  week's  more  time  for  pay- 
ment. The  plaintiff  and  Noakes  consented,  and  the  alteration  was 
accordingly  made  in  the  document  by  Noakes,  who  handed  it  to  the 
defendant,  who  took  it  away  with  him.  The  document  was  written 
on  a  leaf  torn  from  Noakes's  book,  in  which  was  a  counterfoil,  and 
this  was  left  in  Noakes's  possession,  and  followed  the  terms  of  the 
other  document,  except  that,  instead  of  *'  Messrs.  Evans,  bought  of  J. 
Noakes/'  was  simply  ''Sold  to  Messra  Evans."  And  it  was  held, — 
reversing  the  judgment  of  the  Court  of  Exchequer,  30  Law  J.,  Exch. 
254,  6  Hurlst.  &  N.  660, f — that  there  was  evidence  from  which  a  jury 
might  find  that  Noakes  was  the  agent  of  the  defendants  as  well  as  of 
the  plaintiff  to  draw  up  a  record  of  the  contract  between  them;  and 
that,  if  he  were,  the  writing  by  him  of  "  Messrs.  Evans"  was  a  signa- 
ture binding  on  the  defendants  within  the  17th  section  of  the  Statute 
of  Frauds. 

The  Lord  Chief  Justice,  upon  the  authority  of  that  case,  overruled 
the  objection,  but  reserved  the  defendants  leave  to  move. 

It  was  further  contended  on  the  part  of  the  plaintiff  that  there  had 
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bcjea  a  sufficient  aoceptance  of  the  hops  to  take  the  case  out  of  the 
statute.  As  to  this  the  evidence  was  as  follows : — The  usual  course 
upon  a  sale  of  hops,  is,  for  the  parties  to  meet  to  ascertain  the  weight 
and  to  compare  the  samples  with  the  bulk  before  the  prompt-day. 
And  here  the  parties  attended  by  their  respective  agents  for  that  pur* 
-pose  and  weighed  and  compared  all  the  pockets,  and  agreed  upon 
certain  allowances  to  be  made  as  to  certain  of  them  which  were 
objected  to.  Nothing  further  was  done.  But  one  of  the  plaintiff^s 
witnesses  stated*  that  after  the  *weighing  and  comparing  no  r«9/*/% 
objection  could  by  the  usage  of  the  trade  be  allowed.(a)  L    ^ 

His  Lordship  left  it  to  the  jury  to  say  whether  or  not  there  had 
been  an  acceptance  of  the  hops  under  the  contract.  They  found  in 
the  affirmative,  and  accordingly  returned  a  verdict  for  the  plaintiff, 
damages  8512.  9s.  6(2. 

Hawkins,  Q.  C,  now  moved  to  enter  a  verdict  for  the  defendants  or 
a  nonsuit,  or  for  a  new  trial.  He  submitted  that  the  memorandum 
was  not  such  a  contract  as  would  satisfy  the  statute.  [Btles,  J. — 
The  name  of  the  vendor,  the  names  of  the  purchasers,  the  number  of 
pockets,  the  description,  and  the  price,  are  all  there,  but  in  the  bodv  of 
the  document  I  see  no  appreciable  difference  between  the  note  nere 
and  that  in  Durrell  v.  Evans.]  There  was  no  evidence  that  Peacock 
was  the  agent  of  the  defendants.  He  was  the  servant  of  the  factors 
who  represented  the  plaintiff.  Assuming  the  insertion  of  the  names 
of  the  defendants  in  the  body  of  the  contract  to  be  tantamount  to  a 
signature.  Peacock  had  no  authority  to  sign  for  them.  Durrell  v. 
Evans  was  treated  as  being  decisive  of  the  matter:  but  that  case  is 
still  sub  judice.  [Bylss,  J.^Humble  k  Go.  ask  for  a  note  of  the 
contract ;  they  get  it,  and  they  keep  it.  Does  the  note  bind  the  plain- 
tiff?] Yes.  It  was  made  by  his  agent,  and  on  his  behalf.  The 
♦vendee  is  not  bound  by  asking  for  a  sale-note,  intending  to  pogi 
fix  the  vendor.  Then,  there  was  no  evidence  of  acceptance.  *- 
The  party  who  went  to  the  warehouse  with  the  samples  merely  had 
authority  to  inspect  and  to  superintend  the  weighing.  He  had  no 
authority  to  accept  the  hops  on  behalf  of  the  defendants. 

WiLLiAHS,  J. — It  appears  to  me  that  it  is  unnecessary  to  consider 
the  first  point  made  by  Mr.  Hawkins^  because,  whether  there  was  or 
was  not  a  sufficient  note  or  memorandum  of  the  contract  to  satisfy  the 
statute  is  quite  immaterial  if  there  was  a  sufficient  acceptance.  As 
to  the  second  point,  I  have  felt  some  difficulty  whether  I  ought  to 
express  my  opinion  or  to  wait  to  hear  what  my  Lord  says.  He,  how- 
ever, thinks  tne  point  was  not  reserved,  and  therefore  it  resolves  itself 
into  a  question  of  misdirection.  Now,  looking  at  the  facts,  and  at  the 
way  the  matter  was  presented  to  the  jury,  I  am  clearly  of  opinion 
that  there  was  no  misdirection.  The  vendor  employed  an  agent  to 
conduct  the  sale,  who  happened  to  be  the  warehouseman  of  the  hops. 
No  point  appears  to  have  been  made  as  to  whether  there  was  a  suffi- 

(o)  The  oourse  of  biuineas  in  the  hop  trade,  aa  stated  and  admitted  in  Darrell  v.  Evans,  is  aa 
follows : — "After  the  pnrehase  is  completed  by  the  factor,  an  appointment  is  made  between  the 
Tender  and  the  purchaser  for  the  hops  to  be  weighed,  for  which  pnrpose  they  are  sent  by  th« 
▼endor  to  his  factor's  warehonse.  The  warehouseman  of  the  factor  generally  weighs  on  behalf 
of  the  render,  and  the  purchaser  either  comes  himself  or  sends  some  one  to  see  them  weighed 
on  his  behalf." 

And  see  Bannermaa  v.  White,  10  C.  B.  N.  S.  844  (S.  C.  L.  B.  toL  100). 
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cient  receipt.  The  result  is,  that,  as  soon  as  the  sale  was  perfected, 
the  warehouseman  began  to  hold  the  hops  for  the  buyer.  As  to  the 
acceptance, — The  question  is,  whether  there  was  any  evidence  upon 
which  the  jury  might  properly  be  directed  to  find  that  there  had  been 
a  sufficient  acceptance.  I  think  there  was.  After  the  making  of  the 
contract,  there  was  not  only  a  verification  of  the  bulk  by  comparison 
with  the  sample,  but  a  weighing  and  approval  by  the  agents  of  both 
parties.  Add  to  this  the  evidence  of  the  witness  who  stated  that  he 
never  knew  of  an  instance  of  a  contract  having  been -thrown  up  after 
this  ceremony  had  been  gone  through.  I  am  of  opinion  that  there  is 
no  ground  whatever  for  disturbing  the  verdict. 
♦2621  *Byles,  J. — I  am  of  the  same  opinion.  The  17th  section 
J  of  the  Statute  of  Frauds  requires  in  the  case  of  a  verbal  con- 
tract,  which  we  must  for  this  purpose  assume  this  contract  to  have 
been,  that  the  buyer  should  have  accepted  the  goods  and  actually 
received  the  same.  As  to  acceptance, — the  hops  were  compared  witn 
the  samples  and  weighed,  and  the  allowances  settled  on  certain  of  the 
pockets  which  were  objected  to,  deductions  from  the  price  to  be  paid. 
I  observe  also  that  there  was  evidence,  that,  by  the  usage  of  the  trade, 
after  the  hops  have  been  weighed  and  approved,  objections  are  no 
longer  heard.  It  is  clear,  therefore,  that  there  was  an  acceptance. 
Then,  the  statute  requires  that  the  goods  shall  be  actually  received. 
Now,  here  was  a  verbal  contract  made  by  the  bailee  of  the  hops. 
The  moment  that  contract  was  complete,  the  bailee  became  the  bailee 
of  the  buyers.  No  objection,  therefore,  could  be  taken  to  the  want 
of  a  sufficient  receipt.  The  jury  have  found  upon  legal  evidence, 
independently  of  the  written  contract,  that  the  buyers  accepted  the 
hops  and  actually  received  the  same. 
Keating,  J.,  and  Erle,  C.  J.,  concurring,  Eule  refused. 


♦263]  *BRUFF  v.  CONYBEARE.    June  14. 

Where  parol  evidence  has  heen  Improperly  received  to  explain  a  sapposed  latent  ambigaitj 
in  a  written  document,  the  Court  will  decide  npon  the  construction  of  the  instrument,  without 
regard  to  the  finding  of  the  Jury  upon  such  evidence. 

The  plaintiff,  an  engineer,  had  been  professionally  concerned  in  promoting  a  scheme  for  con- 
verting the  Chard  Canal  into  a  railway,  and  three  successive  Acts  were  obtained  for  carrying  it 
into  effect,  but  were  allowed  to  expire.  The  defendant,  also  an  engineer,  being  desirous  of  eon- 
itructing  a  railway  over  the  same  line  of  country,  entered  into  a  negotiation  with  the  plaintil^ 
the  result  of  which  was  reduced  Into  writing  and  signed  by  the  defendant,  as  follows, — 
'*  Chard  Canal  and  Railway  Company. 

''  In  consideration  of  your  transferring  all  the  interest  you  may  have  in  this  company,  and 
handing  me  all  the  plans,  papers,  and  documents  in  your  possession,  I  hereby  undertake  to  pay 
you  the  sum  of  600/.,  provided  my  friends  succeed  in  carrying  out  the  undertaking.  The 
amount,  6002.,  is  to  be  paid  aa  follows, — SOOf.  on  the  first  portion  of  the  land  required  for  the 
railway  being  acquired  by  the  company,  and  the  balance  out  of  the  three  first  payments  received  ~ 
by  me  on  the  foot  of  construction  account." 

On  the  following  day,  the  defendant  wrote  upon  the  document  (signing  it)  at  the  plaintiff's 
suggestion  the  following, — 

<<  It  is  understood  that  the  6002.  herein  is  to  become  payable  on  the  obtaining  of  the  Act, — 
line  moiety  in  six  months,  and  the  residue  in  three  annual  instalments  :"— 

Held,  that  the  two  writings  together  formed  the  agreement;  and  that  the  defendant's  liability 
to  pay  the  6002.  waa  contingent  upon  **  the  underUking"  (whatever  that  might  mean)  being 
carried  out  by  his  friends, — so  that  he  might  be  employed  as  the  engineer  in  the  construction 
of  the  line. 
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Tms  was  an  action  for  an  alleged  breach  of  a  contract  by  which 
the  defendant  agreed  to  pay  the  plaintiff  the  sum  of  600Z.,  by  two 
instalments  of  800/.  each. 

The  first  count  of  the  declaration  stated,  that,  on  the  28th  of  May, 
1860,  in  consideration  that  the  plaintiff,  at  the  request  of  the  defend- 
ant, would  transfer  all  the  interest  he  (the  plaintiff)  might  have  in  a 
certain  proposed  company,  called  The  Chard  Canal  and  Railway  Com- 
pany, and  would  hand  to  the  defendant  the  plans,  papers,  and  docu- 
ments in  the  plaintiff's  possession  in  connection  therewith,  the  defend- 
ant undertook  and  promised  and  agreed  to  and  with  the  plaintiff  to 
pay  him  the  sum  of  600/.,  the  said  sum  of  600/.  to  become  and  be 
payable  and  paid  by  the  defendant  to  the  plaintiff  on  the  obtaining 
of  the  Act  of  Parliament  for  making  the  same,  one  moiety  within  six 
months  of  such  Act  being  obtained,  and  the  residue  in  three  annual 
instalments :  Averment,  that,  in  pursuance  of  the  said  agreement, 
and  on  the  faith  of  the  said  promise  of  the  defendant,  the  plaintiff 
did  transfer  to  the  defendant  all  the  interest  he  had  or  might  have  in 
the  *said  company,  and  did  hand  to  the  defendant  the  plans,  rikOAA 
papers,  and  documents  in  his  possession  in  connection  there-  '- 
with :  Breach,  that,  although  the  said  Act  of  Parliament  in  and  by 
the  said  agreement  and  promise  mentioned  and  referred  to  was  ob- 
tained, and  more  than  six  months  had  elapsed  after  the  same  was  so 
obtained,  and  before  this  suit,  and  although  all  things  had  happened 
and  been  performed,  and  all  times  had  elapsed  necessary  to  entitle 
the  plaintiff  to  maintain  the  action,  yet  the  defendant  had  not  paid 
the  said  moiety  of  the  said  sum  of  600/.,  to  wit,  800/.,  or  any  part 
thereof. 

The  second  count  stated  that  the  defendant  was  indebted  to  the 
plaintiff  for  work  and  labour  of  the  plaintiff*  and  the  price  and  value 
thereof,  and  for  certain  interests  of  the  plaintiff  of  and  in  a  certain 
company  transferred  and  handed  over  to  the  defendant  at  his  request, 
and  for  divers  plans,  papers,  and  documents  in  the  plaintifi'^s  posses- 
sion and  connected  with  a  certain  proposed  company,  at  the  like 
request  of  the  defendant  handed  over  by  the  plaintiff'  to  the  defend- 
ant at  his  request,  and  for  money  found  to  be  due  from  the  defendant 
to  the  plaintiff'  on  divers  accounts  stated.    Claim,  400/. 

The  defendant  pleaded  that  he  did  not  promise  in  manner  and  form 
as  alleged,  a^^  several  other  pleas,  upon  which  issues  were  joined. 

The  cause  was  tried  before  Erie,  C.  J.,  at  the  last  Spring  Assizes 
at  Kingston.  The  facts  which  appeared  in  evidence  were  as  follows : 
— ^In  July,  1846,  an  Act  (9  k  10  Vict.  c.  icxv.)  was  passed,  intituled 
"  An  Act  to  enable  the  Chard  Canal  Company  to  convert  into  a  rail- 
way a  portion  of  the  Chard  Canal  from  Creech  St.  Michael  to  II- 
minster,  all  in  the  county  of  Somerset."  In  July,  1847,  another  Act 
(10  k  11  Yict.  o.  clxxv.)  was  passed,  intituled  "'  An  Act  to  enable  the 
Chard  Canal  *and  Eailway  (5ompany  to  extend  their  railway  r«oAK 
from  Ilminster  to  Chard,  all  in  the  county  of  Somerset."  ^ 
Nothing  was  done  under  either  of  these  Acts  except  the  deposit  of 
plans.  In  August,  1858,  another  Act  ri6  k  17  Vict.  c.  cxcii.)  was 
passed,  intituled  ^' An  Act  to  revive  ana  amend  the  powers  of  the 
Acts  relating  to  the  Chard  Railway  Company,  to  regulate  the  capital 
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of  the  company,  and  to  enable  them  to  extend  their  authorized  rail- 
way into  Taunton."  The  plaintiff  had  been  the  engineer  employed 
to  assist  in  carrying  the  last-mentioned  bill  through  Parliament,  for 
which  services  a  sum  of  600Z.  was  due  to  him  from  the  promoters  of 
the  scheme.  One  Domett  was  the  solicitor  employed  on  that  occasion. 
Nothing  was  done  under  this  Act,  and  its  powers  expired. 

About  the  end  of  the  year  1859,  the  defendant  was  desirous  of 
constructing  a  line  of  railway  to  connect  the  Bristol  Channel  with 
Exmouth ;  and  he  communicated  to  Mr.  Domett  that  he  proposed  to^ 
make  a  line  between  Chard  and  the  Bristol  and  Exeter  line  at  Taun-' 
ton.  Mr.  Domett  said  that  a  considerable  saving  in  time  and  money 
would  be  effected  if  he  (the  defendant)  would  apply  for  a  renewal  of 
the  powers  granted  to  the  Chard  Bail  way  Company  by  the  Acts  above 
referred  to ;  but  that,  in  that  case,  he  would  have  to  satisfy  the  claim 
of  the  plaintiff,  Mr.  Bruff,  who  had  considerable  influence  in  that 
part  of  the  country.  Accordingly,  the  defendant  was  put  in  commu- 
nication with  the  plaintiff^  and  they  met  at  the  office  of  a  solicitor  in 
London  for  the  purpose  of  entering  into  an  arrangement ;  and  on  the 
28th  of  Mav,  1860,  the  defendant  wrote  and  sent  to  the  defendant 
what  he  unaerstood  to  be  agreed  between  them,  as  follows : — 

"  Chard  Canal  and  Railway  Company. 
*2661  *'  'DeiLT  Sir, — In  consideration  of  your  transferring  *all  the 
-'  interest  you  may  have  in  this  company,  and  handing  me  all 
the  plans,  papers,  and  documents  in  your  possession,  I  hereby  under- 
take and  agree  to  pay  you  the  sum  of  600?.,  provided  my  friends 
succeed  in  carrying  out  the  undertaking.  The  amount,  600?.,  is  to  be 
paid  as  follows, — 300?.  on  the  first  portion  of  land  required  for  the 
railway  being  acquired  by  the  company,  and  the  balance  out  of  the 
three  first  payments  received  by  me  on  the  foot  of  construction 
accK)unt.  "  H.  Conybkabe." 

The  parties  met  again  on  the  following  day,  when  the  plaintiff 
objected  that  Mr.  Conybeare's  note  did  not  express  what  was  his 
understanding  of  the  agreement  between  them ;  and,  after  some  dis- 
cussion, the  defendant,  at  the  plaintiff's  suggestion,  wrote  (in  red  ink) 
across  the  paper, — "  It  is  understood  that  the  600?.  herein  is  to  be- 
come payable  on  the  obtaining  of  the  ilc^,— ^ne  moiety  in  six  months, 
and  the  residue  in  three  annual  instalments.     H.  Contbeare." 

The  following  memorandum  was  added: —  =ti 

'^  Also  that  the  measure  is  to  be  bonfi  fide  prosecuted  by  the  intro- 
duction of  a  bill  into  Parliament :  and  the  furnishing  me  with  such 
documents,  plans,  and  information,  ii^  merely  an  honourable  under- 
taking. "H.  CONYBEARE." 

Ultimately  it  was  found  impossible  to  carry  out  the  scheme  of  con- 
verting the  Chard  Canal  into  a  railway ;  and  in  August^  1861,  the 
defendant  and  those  acting  with  him  obtained  an  Act  (24  &  25  Yict. 
c.  ccxlii.),  intituled  "  An  Act  for  making  a  railway  to  connect  Chard 
and  Taunton,  in  the  county  of  Somerset,  and  for  other  purposes." 
This  undertaking  was  totally  unconnected  with  the  Chard  Canal  Com- 
pany. The  last-mentioned  Act  contained  a  clause  empowering  the 
♦2671  *^^™P*°y  thereby  created  to  transfer  the  undertaking  to  the 
^  Bristol  and  Exeter  Railway  Company.    A  transfer  was  subse- 
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qraentlj  made,  and  the  new  line  was  constructed  by  the  Bristol  and 
Exeter  Railway  Company,  by  means  of  their  own  engineer  and  con- 
tractors ;  the  defendant  and  his  friends  being  altogether  removed  from 
any  control  or  participation  in  the  work.  No  part  of  the  plans  and 
sections  prepared  by  the  plaintiff  were  or  oaula  be  used  in  the  con« 
struction  of  this  line. 

The  questions  raised  at  the  trial  were,— first,  whether  "the  Act" 
Inentioned  in  the  writing  of  the  29th  of  May  meant  an  Act  for  the 
canal  conversion  scheme  only,  or  any  Act  for  a  railway  communication 
between  Chard  and  Taunton^ — secondly,  whether  the  further  condition ' 
to  which  the  promise  contained  in  the  writing  of  the  28th  of  May  was 
subject,  viz.,  "  provided  my  friends  succeed  in  carrying  out  the  under- 
taking," was  removed  from  the  agreement  by  the  writing  of  the  29th, 
so  as  to  make  the  promise  absolute,  in  the  event  of  the  Act  being 
passed. 

Evidence  was  tendered  on  the  part  of  the  plaintiff,  to  show  that  the 
undertaking  which  the  parties  contemplated  at  the  time  of  entering 
into  the  agreement,  was,  a  railway  to  connect  Chard  and  Taunton,  and 
not  merely  a  railway  which  should  carry  out  the  scheme  embraced  by 
the  several  Acts  obtained  for  the  conversion  of  the  Chard  Canal  into 
a  railway. 

On  the  part  of  the  defendant,  it  was  insisted,  that,  there  being  no 
ambiguity  on  the  face  of  the  agreement,  parol  evidence  was  not  admis- 
sible to  explain  or  vary  it. 

The  evidence,  however,  was  received  by  his  Lordship,  and  the  case 
went  to  the  jury  upon  the  credit  of  the  witnesses  on  the  one  side  and 
on  the  other ;  Mr.  Bruff  stating  that  he  informed  Mr.  Conybeare  of 
the  nature  of  the  difficulties,  which  arose  from  the  canal  *being  r«Q^o 
heavily  mortgaged  to  Messrs.  Fripps,  and  that  he  suggested  a  *• 
line  (which  was  that  adopted  under  the  Act  of  1861)  of  railway  to 
be  formed  in  case  reasonable  terms  could  not  be  made  with  Messrs. 
Fripps ;  and  Mr.  Conybeare  denying  that  anything  of  the  kind  took 
place.  The  jury  came  to  the  conclusion  that  the  Act  contemplated 
Dy  the  agreement  was  any  Act  of  Parliament  which  should  enable  the 
promoters  to  join  Chard  and  Taunton  by  means  of  a  railway ;  and 
accordingly  they  returned  a  verdict  for  the  plaintiff,  damages  SOOl. 

Montagu  Chambers^  Q.  C,  in  Easter  Term  last,  pursuant  to  leave 
reserved,  obtained  a  rule  to  show  cause  why  a  veraict  should  not  be 
entered  for  the  defendant,  or  a  nonsuit,  or  why  a  verdict  should  not 
be  entered  for  the  defendant  on  the  first,  third,  fourth,  and  sixth  issues, 
pursuant  to  leave  reserved,  on  the  grounds, — first,  that  the  agreement 
stated  in  the  declaration  was  not  proved, — ^secondly,  that  the  parol  and 
extrinsic  evidence  admitted  to  construe  the  written  agreement  between 
the  plaintiff  and  defendant  was  improperly  admitted, — thirdly,  that 
the  Act  of  Parliament  mentioned  in  the  agreement  was  not  obtained, 
— fourthly,  that,  assuming  the  parol  and  extrinsic  evidence  to  have 
been  properly  received,  the  plaintiff  was  not  entitled  to  recover,  as  the 
defendant's  friends  did  not  carry  out  the  undertaking. 

Bocill,  Q.  C.  and  Needham,  in  Trinity  Term,  showed  cause. — The 
short  &cts  are  these : — The  plaintiff  is  an  engineer  who  many  years 
ago  was  engaged  in  surveying  the  line  of  the  Chard  Canal  with  a  view 
to  the  conversion  of  the  canal  or  a  portion  of  it  into  a  railway 
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Detween  Chard  and  Taunton.  Acts  of  Parliament  were  obtained  for 
*26Q1  ^^^yi'^S  ^^^  ^^^  proposed  undertaking ;  but  it  failed,  mainly 
-'  in  consequence  of  the  opposition  of  Messrs.  Fripps,  who  held 
a  large  mortgage  upon  the  canal.  In  this  state  of  things,  the  defend- 
ant, also  an  engineer,  having  some  connection  in  that  part  of  the 
country,  was  desirous  of  forming  a  railway  in  the  district.  Being 
informed  of  what  the  plaintiff  had  done,  the  defendant  put  himself  in 
'  communication  with  him,  and  in  the  result  an  agreement  was  come  to 
between  them,  the  substance  of  which  is,  that,  in  consideration  of 
6002.,  the  plaintiff  would  give  the  defendant  the  benefit  of  the  plans 
and  sections  which  he  had  formerly  prepared.  The  agreement  between 
them,  it  is  submitted,  consists  of  the  writing  of  the  29th  of  May, 
coupled  with  that  of  the  28th,  on  the  one  side,  and  the  parol  assent 
on  the  other.  The  writing  of  the  29th  makes  it  clear  that  the  money 
was  to  become  payable  on  the  obtaining  an  Act  of  Parliament  for  the 
making  of  a  line  of  railway  from  Chard  to  Taunton,  without  any 
reference  to  the  revival  of  the  former  abortive  scheme.  This  is  clear 
from  the  plaintiff's  evidence,  which  the  jury  believed.  But  it  is  said 
that  the  agreement  must  speak  for  itself,  and  that  parol  evidence  was 
not  admissible  to  explain  it.  But  the  agreement  is  wholly  unintelli- 
gible, as  most  agreements  are,  unless  light  be  thrown  upon  it  from 
the  surrounding  circumstances.  In  Taylor  on  Evidence,  s.  1082,  it  is 
said :  *'*  It  may  be  laid  down  as  a  broad  and  distinct  rule  of  law,  that 
extrinsic  evidence  of  every  material  fact  which  will  enable  the  Court  to 
ascertain  the  nature  and  qualities  of  the  subject-matter  of  the  instru- 
ment, or,  in  other  words,  to  identify  the  persons  and  things  to  which  the 
instrument  refers,  must  of  necessity  be  received.  Whatever  be  the 
nature  of  the  document  under  review,  the  object  is  to  discover  the 
intention  of  the  writer,  as  evidenced  by  the  words  he  has  used ;  and, 
*2701  ^^  o^<ier  to  *do  this,  the  judge  must  put  himself  in  the  writer's 
^  place,  and  then  see  how  the  terms  of  the  instrument  affect  the 
property  or  subject-matter.  With  this  view,  extrinsic  evidence  must 
DC  admissible  of  all  the  circumstances  surrounding  the  author  of  the 
instrument."  "  Again  (§  1083),  if  the  language  of  the  instrument  be 
alike  applicable  to  each  of  several  persons,  parcels  of  land,  species  of 
goods,  monuments,  boundaries,  writings,  or  circumstances ;  or  if  the 
terms  be  vague  and  general,  or  have  divers  meanings ;  parol  evidence 
will  always  be  admissible  of  any  eodrinsic  circumstances  tending  to 
show  what  person  or  persons,  or  what  things,  were  intended  by  the 
party,  or  to  ascertain  his  meaning  in  any  other  respect."  In  §  1085, 
the  learned  author  says :  ^^It  may,  and  indeed  often  does  happen,  that, 
in  consequence  of  the  surrounding  circumstances  being  proved  in 
evidence,  the  Courts  give  to  the  instrument  thus  relatively  considered 
an  interpretation  very  different  from  that  which  it  would  have  received 
had  it  been  considered  in  the  abstract.  But  this  is  only  just  and  proper ; 
since  the  effect  of  the  evidence  is,  not  to  vary  the  language  employed, 
but  merely  to  explain  the  sense  in  which  the  writer  understood  it." 
Applying  those  principles  here,  his  Lordship  received  the  evidence 
offered,  not  to  contradict  or  vary  or  control  the  written  instrument, 
but  to  enable  the  Court  and  jury  to  apply  it  to  the  subject-matter. 
The  evidence  showed  that  the  suDJect-matter  about  which  the  parties 
were  contracting,  was   a  scheme  for  a  railway  between  Chard  and 
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Taunton,  not  a  revival  of  the  old  canal  line.  [Willes,  J. — The  Court 
of  Queen^s  Bench  have  held  that  you  may  show  by  parol  what  is 
meant  by  "the  promissory  note,"  in  a  written  agreement;  and  the 
Privy  Council  have  held  that  parol  evidence  may  be  received  to  show 
what  was  meant  by  *'  the  paper,"  so  as  to  constitute  a  will.] 

*Jf.  Chambers,  Q.  C,  Zti^A,  Q.  C,  and  J,  Brown,  in  support  r^o^i 
of  the  rule. — The  agreement  had  reference,  as  the  heading  •- 
shows,  entirely  to  the  scheme  of  turning  the  Chard  Canal  into  a  rail- 
way to  connect  Chard  with  Taunton.  There  is  no  ambiguity,  and 
consequently  nothing  to  explain.  Where  you  have  plain  and  definite 
expressions  in  a  written  instrument,  be  it  a  will  or  a  mercantile  con- 
tract or  any  other  document,  you  cannot  travel  out  of  those  expres- 
sions to  make  a  new  contract  for  the  parties.  The  plaintiff  was  to 
have  6007.,  in  case  the  defendant  with  the  aid  of  his  friends  succeeded 
in  carrying  into  effect  the  scheme  contemplated  by  the  Acts  of  1846, 
1847,  and  1853.  He  did  not  succeed  in  doing  this.  The  Act  obtained 
was  one  for  making  an  entirely  new  and  distinct  line.  Nor  was  the 
scheme  which  was  ultimately  carried  out  carried  out  by  the  defend- 
ant's friends.  Both  parties  are  engineers,  and  both  well  acquainted 
with  the  way  in  which  projects  of  this  sort  are  promoted.  It  never 
could  have  been  contemplated  that  the  defendant  should  pay  this- 
large  sum  out  of  his  own  pocket.  The  defendant  undertakes  to  pay- 
the  plaintiff  6007.,  provided  his  friends  succeed  in  carrying  out  the 
undertaking.  What  undertaking?  Why,  clearly,  the  undertaking 
they  had  been  negotiating  about,  viz.  the  Chard  Canal  and  Railway 
scheme.  Bruff  had  a  moral  claim  on  the  canal  conversion  scheme :: 
nothing  more.  The  object  of  the  writing  of  the  29th  was,  not  to 
interfere  with  the  proviso  or  condition,  but  to  substitute  for  the 
indefinite  period  mentioned  in  the  second  sentence  of  the  writing  of 
the  28th  a  fixed  and  definite  period  for  the  payment  of  the  money; 
In  Boscoe  on  Evidence,  10th  edit.  24,  it  is  said,  that,  "  where  a  subject- 
matter  exists  which  satisfies  the  terms  of  the  will,  ana  to  which  they 
are  perfectly  applicable,  there  is  no  latent  ambiguity,  and  no  evidence 
can  be  ^admitted  for  the  purpose  of  applying  the  terms  to  a  rn^Mj^ 
different  object."  And  the  same  rule  is  applicable  in  the  case  '- 
of  all  other  instruments.  Chir.  adv.  vuU. 

Erle,  C.  J.,  now  delivered  the  judgment  of  the  Court : — 

Tn  this  case  the  defendant  had  liberty  to  move  to  reverse  the  ver- 
dict which  was  entered  for  the  plaintiff  at  the  trial,  if  the  Court  should 
hold  that  the  case  depended  on  the  construction  of  the  agreement, 
that  the  surrounding  circumstances  were  in  evidence,  and  that  the 
defendant's  construction  was  correct. 

The  plaintiff  contended  that  the  defendant's  promise  to  pay  600Z. 
became  absolute  on  the  passing  of  ^'  the  Act."  The  defenaant  con- 
tended that  his  promise  was  subject  to  a  further  condition,  viz.,  "  pro- 
vided his  friends  succeeded  in  carrying  out  the  undertaking ;"  and  that 
this  latter  condition  had  not  been  performed.  The  jury  had  to  ascer- 
tain  from  the  evidence  what  were  the  surrounding  circumstances 
when  the  agreement  was  made.  Afler  that  duty  was  performed,  the 
construction  of  the  writing  was  for  the  Judge,  and  is  now  for  the 
Court 

The  plaintiff's  claim  arose  thus: — An  Act  had  passed  in  1846  fox 
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not  intend  by  the  writing  of  the  28th  of  May  to  bind  himself  to  pay 
out  of  his  own  money ;  and  that  intention  is  clearly  expressed  in  the 
instrument  as  to  the  second  800Z. ;  for,  it  is  promised  to  be  paid  out 
of  the  first  three  payments  made  to  the  defendant  on  the  foot  of  con- 
struction account.  It  is  clear  from  these  words,  with  the  circum- 
stances, that  the  defendant  meant  to  be  liable  only  in  case  he  was 
engineer  for  the  line,  receiving  payments  on  construction  account 
Also,  it  is  probable  that  he  would  so  stipulate.  If  Mr.  Bruff^s  claim 
was  a  charge  on  the  company  under  the  Act  of  1863,  the  defendant, 
taking  up  that  undertaking  in  the  place  of  Mr.  Bruff,  might  justly 
agree  to  pay  out  of  the  funds  of  the  continuing  company  a  fair  charge 
on  their  funds  due  under  the  former  Act :  but  it  would  be  imprudent 
for  him  to  risk  his  own  money  to  pay  off  such  a  claim,  and  dishonest 
in  him  if  he  meant  to  be  personally  liable  to  Mr.  Brufl^  and  to  apply 
the  funds  of  a  new  company  to  indemnify  himself  against  such  a  lia- 
bility. 

*2771       *'^^®  promise  in  the  writing  of  the  28th  of  May  is  subject 
-J   to  this  condition,  and  also  at  the  same  time  the  payment  is  not 
to  be  due  until  land  shall  be  taken  or  payments  made  on  construction 
account. 

Then,  what  is  the  effect  of  the  writing  of  the  29th  7  It  appears  to 
lis  to  substitute  the  passing  of  the  Act  as  the  fact  after  which  the  pay- 
ments are  to  become  due,  instead  of  the  acquiring  land  or  the  receiving 
payments  on  construction  account ;  and,  subject  to  that  alteration,  the 
writing  of  the  28th  remains  in  full  force :  the  promise  therein  is  on 
the  condition  **  that  the  friends  of  the  defendant  succeeded  in  carrying 
out  the  undertaking ;"  and  this  condition  has  been  in  no  sense  folfilleo, 
because,  as  before  is  said,  the  Bristol  and  Exeter  Railway  Company  took 
the  new  line  to  themselves,  and  in  a  manner  dismissed  Mr.  Conybeare 
from  being  engineer,  and  prevented  the  contractors  whom  he  looked 
to  for  the  making  of  the  line  from  having  anything  to  do  with  the 
work. 

Our  judgment,  therefore,  is  for  the  defendant. 

This  judgment  is  founded  on  the  construction  of  the  writing.  The 
evidence  shows  that  the  parties  intended  to  put  their  agreement  in 
writing,  and  did  so.  It  follows  that  we  ought  not  to  ^ve  any  effect 
to  those  parts  of  the  oral  evidence  which  tend  to  contradict  or  control 
the  written  words.  Rule  absolute. 


«o'7QT      *LEVEBSON  and  Another  v.  LANE  and  Another. 

One  who  takes  from  a  member  of  a  trading  Arm,  in  latiafaetion  of  hia  separate  debt,  a  i 
tiable  seonrity  in  the  name  of  the  partnership,  is  bound  to  show  that  it  was  aeoepted  or  endonad 
with  the  oonenrrenoe  of  the  other  partners.    Ripley  o.  Taylor,  1  Bast  176,  distinguished. 

This  was  an  action  upon  a  bill  of  exchange  for  1841.  65.  8(2.,  drawn 
by  the  plaintifl^  upon  and  purporting  to  be  accepted  by  Sterne  k 
Lane,  who  carried  on  business  in  partnership  as  steam  wheel  manu- 
facturers. 

The  defendant  Sterne  suffered  judgment  to  go  by  default,  and  the 
defendant  Lane  pleaded,  amongst  other  pleas,  that  he  did  not  accept. 
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The  cause  was  tried  before  Erie,  C.  J.,  at  the  sittings  in  London 
after  the  last  Hilary  Term,  when  the  following  facts  appeared  in  evi- 
dence : — The  partnership  of  Sterne  &  Lane  commenced  in  the  early 
part  of  the  year  1861;  and,  in  January  or  February,  1862,  a  bill  was 
filed  by  Lane  for  a  dissolution  and  account.  In  June,  1861,  Sterne, 
for  the  purpose  of  raising  capital  to  carry  on  the  business,  bought 
diamonds  of  the  plaintiff  to  the  amount  of  5617.,  which  he  immedi- 
ately pledged  for  407Z.,  bringing  that  sum  into  the  business.  This 
was  entirely  Sterne's  separate  transaction ;  and,  Lane  refusing  to  allow  j 
him  to  use  the  name  of  the  firm,  Sterne  gave  the  plaintiffs  two  accept- 
ances in  his  own  name  of  2802. 10«.  each  for  the  price  of  the  diamonds, 
one  of  which  became  due  on  the  20th  of  September  and  the  other  on 
the  80th  of  December,  1861.  When  the  first  of  these  bills  arrived  at 
maturity.  Lane,  at  Sterne^s  request, — but,  as  Lane  swore,  not  conceiv- 
ing that  he  was  thereby  discharging  any  liability  of  his  own,  but 
simply  with  a  view  to  assist  Sterne, — gave  the  latter  a  letter  author- 
izing their  bankers,  Messrs.  Martin  &  Co.,  to  pay  the  bill;  and,  in 
order  to  raise  money  to  meet  it,  he  joined  Sterne  in  a  bill  for  120Z., 
which  they  procured  to  be  discounted,  and  which  *was  after-  r«o7q 
wards  paid.  When  the  second  bill  became  due,  Sterne,  in  part  ^ 
satisfaction  of  it,  gave  the  plaintiffs  the  bill  now  sued  upon,  which 
was  accepted  by  him  in  the  name  of  the  firm,  but  without  any  autho- 
rity from  Lane. 

The  Lord  Chief  Justice,  in  the  course  of  his  summing  up,  told  the 
jury,  that,  if  one  partner  gave  the  acceptance  of  the  firm  in  discharge 
of  his  own  separate  debt,  the  presumption  was  that  he  did  so  without 
the  authority  of  his  copartner,  and  that  it  lay  upon  the  person  who 
took  the  security  to  show  that  it  was  given  with  the  authority  of  the 
other  partner. 

The  jury  having  returned  a  verdict  for  the  defendants, 

Bavill,  Q.  C,  now  moved  for  a  new  trial  on  the  ground  of  mis- 
direction, and  also  upon  affidavits.  He  submitted,  mainly  upon  the 
authority  of  Ripley  v.  Taylor,  18  East  175,  that  the  Lord  Chief  Jus- 
tice misdirected  the  jury  in  telling  them  that  it  lay  upon  the  plaintiffs 
to  show  that  the  bill  in  question  was  accepted  in  the  partnership  name 
with  the  authority  of  Lane.  In  that  case,  the  plaintiffs  had  sold  to 
Ewbank  (who  carried  on  business  in  partnership  with  Ord  as  linen- 
drapers)  a  cargo  of  coals  for  34?.  11^.,  receiving  from  Ewbank  5?.  on 
account,  and  his  promissory  note  for  the  balance.  This  note  was  dis- 
honoured, and  Ewbank  afterwards  gave  the  plaintiffs  in  lieu  of  it  a 
bill  for  401  (the  bill  sued  upon)  drawn  by  Ewbank  in  the  name  of 
the  firm  of  Ord  &  Ewbank  upon  Taylor,  and  endorsed  *'  Ord  &  Ew- 
bank." The  question  was  whether  this  could  be  properly  treated  as 
a  bill  drawn  by  the  firm.  Lord  Ellenborough,  in  the  course  of  the 
argument,  there  says:  '*Prim&  facie  one  partner  is  bound  by  the 
endorsement  of  another  in  the  partnership  firm ;  but  the  presumption 
may  be  cut  down  by  showing  collusion."  And  afterwards,  in  giving 
♦judgment,  he  says:  "If  this  were  distinctly  the  case  of  a  r^ogo 
pledging  by  one  partner  of  a  partnership  security  for  his  own  ^ 
separate  debt  witnout  the  authority  of  the  other  partner,  or  if  there 
existed  in  this  case  evident  covin  between  one  partner  and  the  holder 
of  the  partnership  security  upon  which  the  action  is  brought,  in  order 
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to  charge  the  other  partner  without  his  knonrledge  or  consent,  either 
express  or  implied,  for  the  private  advantage  of  the  parties  to  such 
covinous  agreement,  we  should  have  no  hesitation  to  pronounce  a  bill 
drawn  and  endorsed  under  such  circumstances  void  in  the  hands  of 
the  covinous  holders,  upon  the  principle  laid  down  in  the  case  of 
SheriflF  v,  Wilks,  1  East  48.  But,  upon  the  facts  stated,  such  does 
not  distinctly  appear  to  us  to  be  the  case.  Nor  does  it  appear  that 
there  was  any  such  crassa  negligentia  on  the  part  of  the  plaintiff,  in 
not  inquiring  whether  Ewbank,  the  one  partner  with  whom  they 
dealt,  was  authorized  to  dispose  of  this  security  (which  had  origin- 
ally been  partnership  property)  as  his  own,  as  to  render  this  transac- 
tion on  that  account  fraudulent,  and  therefore  void."  And,  after 
stating  the  facts  of  Sheriff  v.  Wilks,  he  proceeds :  "  This  bill  had  an 
existence,  according  to  its  apparent  date,  eighteen  days  before  the 
time  of  its  delivery  to  the  plaintiffs:  it  was  drawn  for  a  sum  con- 
siderably exceeding  the  debt,  and  was  not  only  drawn  and  endorsed, 
but  accepted  also,  before  it  was  produced  to  them :  and,  although  it 
is  stated  in  the  case  that  in  fact  the  bill  was  drawn  and  endorsed  by 
Ewbank  in  the  partnership  firm,  it  does  not  appear  that  the  plain- 
tiffs knew  that  it  was  drawn  and  endorsed  by  him.  Under  these 
circumstances,  it  might  reasonably  be  supposed  by  the  party 
to  whom  it  was  given  to  be  a  partnership  security  of  which 
Ewbank,  the  partner  in  possession  of  it,  had  for  some  valuable 
consideration,  or  in  virtue  of  some  arrangement  with  Ord  the  other 
*28n  *P^^^°®r»  become  the  proprietor,  so  as  to  be  authorized  to  deal 
-'  with  it  as  his  own.  At  any  rate  the  contrary  does  not  either 
actually  or  presumptively  appear.  And  it  seems  to  us,  in  order  to 
deprive  the  plaintiffs  of  the  benefit  of  such  a  security  in  a  case  which 
admits  of  positive  proof  to  the  contrary,  that  the  contrary  should 
appear ;  and  that  either  actual  covin  should  be  shown,  or  that  at  least 
more  pregnant  evidence  to  indlice  that  conclusion  should  have  been 
given  on  the  part  of  the  defendant  than  is  disclosed  upon  the  facts  of 
this  case."  The  law  is  thus  stated  in  Chitty  on  Bills,  10th  edit.  35, — 
**  The  mere  circumstance  of  a  bill  being  given  for  an  antecedent 
debt  due  from  one  only  of  the  parties  raises  a  presumption  that  the 
creditor  knew  that  the  bill  was  given  without  the  concurrence  of  the 
other  partners ;  and  in  Ex  parte  Goulding,  2  Gl.  &  J.  118,  the  Vice- 
Chancellor  said:  'After  an  attentive  consideration  of  the  several 
authorities,  I  am  of  opinion,  that,  when  one  partner  gives  the  accept- 
ance of  the  firm  in  payment  of  his  separate  debt,  without  authority 
from  his  copartner,  such  acceptance  does  not  bind  the  firm.'  So,  in 
an  action  on  a  bill  against  three  acceptors,  by  the  endorsee,  where  it 
^appeared  that  the  defendants  were  partners  in  a  tea  speculation,  and 
that  the  drawer,  a  wine  merchant,  drew  in  payment  for  wine  delivered 
to  one  of  the  three,  the  Judge  directed  the  jury,  that,  if  they  found 
that  the  bill  was  so  drawn  without  the  knowledge  and  consent  of  the 
other  two  defendants,  thev  were  not  liable ;  and  the  jury  found  for 
the  defendant  (Wood  v.  Holbeck,  Cor.  Abbott,  C.  J.,  May  28,  1826,  at 
Guildhall).  And  from  the  cases  of  Sheriff  v.  Wilks,  1  East  48,  and 
Green  v,  Deakin,  2  Stark.  347,  it  has  been  inferred  by  a  learned  text- 
writer  (Bayley  on  Bills,  5th  edit,  od),  that,  if  one  partner  accept  in 
the  partnership  name  a  bill  drawn  on  the  firm  by  his  own  separate 
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creditor  for  his  separate  debt,  or  if  for  *auch  separate  debt  he  r^nort 
give  a  promissory  note  in  the  name  of  the  firm,  it  lies  upon  ^ 
the  creditor  to  show  that  his  debtor  had  authority  to  give  him  the 
joint  security  of  the  firm,  and  that  prima  facie  the  transaction  is 
fraudulent  on  the  part  of  both  debtor  and  creditor.  But,  as  a  partner 
may  in  his  individual  capacity  have  a  claim  upon  the  firm  in  respect  of 
tahich  he  might  draw,  accept^  or  endorse  a  bill  in  the  name  of  the  firm,  it 
has  in  other  cases  been  considered  that  the  mere  circumstance  of  the  party 
to  whom  he  delivers  it  knowing  that  he  was  using  it  for  his  private  benefit, 
does  not  of  itself  necessarily  afford  sufficient  presumptive  evidence  of  collu- 
sion to  invalidate  th^  transaction;  and  that  the  jxirtner  objecting  to  lia- 
bility must  prove  facts  sufficient  to  warrant  a  jury  in  finding  that  the 
jpartner  really  acted  fraudulently,  and  that  the  holder  had  notice  of  the 
fraud," — citing  Ex  parte  Bonbonus,  8  Ves.  542,  544,  Houlditch  v. 
Nias,  8  Price  689,  Henderson  v.  Wild,  2  Campb.  561,  Bidley  v.  Taylor, 
18  East  175,  and  per  Bayley,  J.,  in  Wintle  v.  Crowther,  1  C.  &  J.  306.t 
[Keating,  J. — In  Smith's  Mercantile  Law,  5th  edit.,  p.  44,  the  law  is 
broadly  laid  down  in  terms  which  precisely  sustain  my  Lord's  sum- 
ming up, — **It  would  seem  that  the  unexplained  fact  that  a  partner- 
ship security  has  been  received  from  one  of  the  partners  in  discbarge 
of  a  separate  claim  against  himself,  is  a  badge  of  frauds  or  of  such 
palpable  negligence  as  amounts  to  fraud,  which  it  is  incumbent  on  the 
party  who  so  took  the  security  to  remove,  by  showing  either  that  the 
partner  from  whom  he  received  it  acted  under  the  authority  of  the 
rest,  or  at  least  that  he  himself  had  reason  to  believe  so."]  In  Byles 
on  Bills,  8th  edit.  42,  il  is  said,  that,  ^'even  if  a  partner  exceed  his 
authority,  and  pledge  the  partnership  credit  on  a  negotiable  security 
for  his  own  private  advantage,  his  copartners  are  liable  to  a  holder 
for  value  without  notice."  The  *learned  author  goes  on  to  say  t^oqq 
(p.  43)  that  ''  the  taking  a  joint  security  for  a  separate  debt  '- 
raises  a  presumption  that  the  creditor  knew  that  it  was  given  without 
the  concurrence  of  the  other  partners ;"  for  which  he  cites  Richmond 
V.  Heapv,  1  Stark.  N.  P.  C.  202  (E.  0.  L.  H.  vol.  2),  Arden  v.  Sharpe, 
2  Esp.  N.  P.  0. 524,  Barber  v.  Backhouse,  Peake  N.  P.  C.  61,  Wallace 
V.  Kellsall,  7  M.  &  W.  264,t  Jones  v.  Yates,  9  B.  4:  C.  582  (E.  C.  L.  R. 
vol.  17),  4  M.  &  R.  613,  Jacaud  ti.  French,  12  East  817,  Gordon  v. 
Ellis,  7  M.  &  G.  607  (E.  0.  L.  R.  vol.  49),  8  Scott  N.  R.  290.  But  the 
learned  author  does  not  question  the  authority  of  Ripley  v.  Taylor, 
IS  East,  175.  [Bylbs,  J,,  referred  to  Musgrave  v.  Drake,  5  Q.  B. 
185  (E.  C.  L.  R.  vol.  48).  Williams,  J. — Mr.  Justice  Bayley  lays 
down  the  rule  pretty  much  as  it  is  laid  down  by  my  brother  Byles. 
He  says  (Bayley  on  Bills  84), — "The  taking  a  joint  security  for  a 
separate  debt  raises  a  presumption  that  the  creditor  knew  that  it  was 
given  without  the  concurrence  of  the  other  partners :"  in  support  of 
which  he  refers  to  Ex  parte  Bonbonus,  8  Ves.  540,  Wells  v,  Mark- 
ham,  2  Esp.  N.  P.  0.  731,  Green  v.  Deakin,  2  Stark.  N.  P.  C.  347  (E.  0. 
L.  R.  vol.  3),  and  Ex  parte  Gouldney,  2  Gl.  &  J.  118. 

He  then  proceeded  to  observe  upon  the  facts  and  the  allegations  in 
the  affidavits. 

Williams,  J. — As  to  the  first  point,  viz.,  that  the  verdict  is  unsatis- 
factory by  reason  of  the  matters  disclosed  in  the  affidavits,  we  will 
take  time  to  consider  and  to  read  my  Lord^s  notes.    But,  as  to  the 
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supposed  misdirection,  I  think  there  is  no  ground  whatever  to  doubt 
that  the  summing  up  was  perfectly  correct.  I  do  not  mean  to  deny 
that  there  is  in  the  judgment  of  Lord  Ellenborough  in  Ridley  v.  Taylor, 
18  East  175,  a  dictum  which  is  to  some  extent  inconsistent  with  the 
law  as  laid  down  in  this  case.  But  that  dictum  is  clearly  at  yariance 
♦2841  ^^^^  ^^^  ^^^  authorities  both  before  *and  since  that  judgment. 
^  I  conceive  the  law  as  it  has  been  established  for  very  many 
years  to  be  correctly  laid  down  in  the  last  edition  of  Byles  on  Bills 
(8th  edit.),  where,  after  stating  generally  at  p.  42,  that  "  even  if  a 
partner  exceed  his  authority,  and  pledge  the  partnership  credit  on  a 
negotiable  security  for  his  own  private  advantage,  his  copartners  are 
liable  to  a  holder  for  value  without  notice,"  the  learned  author  goes 
on  at  p.  43  to  say, — "  But  the  taking  a  joint  security  for  a  separate 
debt  raises  a  presumption  that  the  creditor  knew  that  it  was  given 
without  the  concurrence  of  the  other  partners."  It  was  in  accordance 
with  the  law  as  thus  laid  down  that  this  case  was  left  by  the  Chief 
Justice  to  the  jury:  and  that  is  supported  by  several  authorities.  It 
is  only  necessary  to  advert  to  one  or  two  of  these.  In  Ex  parte  Bon- 
bonus,  8  Ves.  540,  542,  Lord  Eldon  says :  "  This  petition  is  presented 
upon  a  principle  which  it  is  very  difficult  to  maintain,  that,  if  a  partner 
for  his  own  accommodation  pledges  the  partnership,  as  the  money 
comes  to  the  account  of  the  single  partner  only,  the  partnership  is  not 
bound."  And  further  he  goes  on  to  sav:  '^I  agree,  if  it  is  manifest 
to  the  persons  advancing  the  money  that  it  is  upon  the  separate 
account,  and  so  that  it  is  against  good,  faith  that  he  should  pledge  the 
partnership,  then  they  should  show  that  he  had  authority  to  bind  the 
partnership."  And  in  Frankland  v.  M^Gusty,  1  Knapp  P.  C.  274,  Sir 
John  Leach,  M.  R.,  says :  ''  I  take  it  to  be  clear,  from  all  the  cases  upon 
the  subject,  that  it  lies  upon  a  separate  creditor  who  takes  a  partner- 
ship security  for  the  payment  of  his  separate  debt,  if  it  be  taken  sim- 
pliciter,  and  there  is  nothing  more  in  the  case,  to  prove  that  it  was 
given  with  the  consent  of  the  other  partners."  It  is  plain  here,  that, 
at  the  time  the  plaintifib  took  the  bill  in  question,  they  were  perfectly 
♦2851  *^*^®  *^^^  ^^  ^^  given  in  ♦satisfaction  of  an  overdue  accept- 
*  -'  ance  of  Sterne's  for  a  matter  in  which  the  firm  had  no  interest 
whatever.  The  case,  therefore,  falls  within  the  rule  that  one  who 
takes  a  negotiable  security  under  such  circumstances  is  bound  to  show 
affirmatively  that  the  person  from  whom  he  took  it  had  the  authority 
of  his  copartners  to  pledge  the  credit  of  the  firm.  This  was,  in  sub- 
stance and  eSect,  what  my  Lord  laid  down  to  the  jury  at  the  trial; 
and  I  see  no  ground  whatever  for  objecting  to  it. 

Btles,  J. — I  am  of  the  same  opinion.  I  adopt  the  law  as  laid 
down  in  a  text- book  of  very  great  value, — Smith's  Mercantile  Law, — 
where  I  think  it  is  correctly  laid  down  (p.  44),  and  evidently  well 
considered,  and  after  reading  Lord  Ellenborough's  judgment  iu 
Ridley  v.  Taylor,  18  East  175.  *'It  would  seem,"  says  the  learned 
author,  '*  that  the  unexplained  fact  that  a  partnership  security  has 
been  received  from  one  of  the  partners  in  discharge  of  a  separate 
claim  against  himself,  is  a  badge  of  fraud,  or  of  such  palpable  negli- 
gence as  amounts  to  fraud,  which  it  is  incumbent  on  the  party  who  so 
took  the  security  to  remove,  by  showing  either  that  the  partner  from 
whom  he  received  it  acted  under  the  authority  of  the  resti  or  at  least 
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that  be  himself  had  reason  to  believe  so."  The  direction  of  my  Lord 
was  in  accordance  with  the  view  taken  by  Mr.  Smith.  I  agree  with 
till  that  has  been  said  by  my  Brother  Williams;  and  I  think  we 
should  be  most  unjustifiably  unsettling  the  law  if  we  were  to  grant  a 
rule  upon  this  ground. 

Kbating,  J. — I  am  of  the  same  opinion.  No  doubt  the  dictum  of 
Lord  EUenborough  in  Bipley  v,  Taylor  favours  the  view  presented 
"by  Mr.  Bomll:  but  that  dictum  must  be  taken  with  the  qualification 
stated  in  ^Smith's  Mercantile  Law,  Bayley  on  Bills,  and  Byles  rutoo^ 
on  Bills.  There  was  no  proof  that  the  plaintiflF  in  that  case  '- 
knew  that  Ewbank^s  was  the  hand  by  which  the  bill  was  drawn. 
There  is  that  great  distinction  between  that  c&se  and  the  present.  I 
entirely  agree  with  the  rest  of  the  Court  that  no  doubt  ought  to  be 
thrown  upon  this  matter. 

Erls,  C.  J.,  concurred ;  and,  on  the  following  day, 
Williams,  J.,  said  the  Court  had  read  the  notes  of  the  trial,  together 
with  some  additional  evidence  adverted  to  in  the  affidavit  produced  in 
support  of  the  motion,  and  were  of  opinion  that  there  was  nothing  to 
warrant  them  in  disturbing  the  verdict.  Rule  refusea. 


In  re  SARAH  PRICE.    Nov.  15. 

The  Court  will  not  pennit  a  married  woman  to  exeonte  a  oonveyance  under  the  3  A  4  W.  4, 
o.  74,  a.  91,  withoat  the  concurrence  of  her  hnshand  (he  having  refused  to  concur),  upon  an 
affidarit  merely  stating  that  the  wife  had  left  her  husband  in  consequence  of  his  yiolence,  and 
was  living  apart  from  him. 

Lopes  moved  for  a  rule  to  enable  Mrs.  Price  to  convey  certain 
property  to  which  she  was  entitled,  pursuant  to  the  91st  section  of  the 
8  &  4  Vict,  c.  74,  without  the  concurrence  of  her  husband.  The 
affidavit  on  which  he  moved  stated  that  the  parties  were  mairried  in 
the  year  1853,  and  lived  together  until  1861,  when,  in  consequence 
of  the  husband's  violence  and  brutality  towards  her,  the  wife  had  been 
compelled  to  leave  him,  and  had  ever  since  resided  with  her  brother ; 
that  the  wife  was  entitled  to  the  property  in  question  (worth  about 
lOOi)  under  the  will  of  her  father;  and  that  the  husband  (who  had  a 
life-interest  in  it)  had  been  applied  to  to  join  in  the  conveyance, 
*but  refused  to  do  so  unless  the  purchase-money  was  paid  to  r^ooir 
him.  [Erlb,  C.  J. — The  parties  are  not  living  apart  either  by  '• 
mutual  consent,  or  by  sentence  of  divorce,  or  in  consequence  of  the 
husband's  being  transported  beyond  the  seas.  The  wife  has  absented 
herself  from  her  husband  by  her  own  voluntary  act.  She  says  she 
was  '* compelled  to  leave  him:"  but  we  cannot  take  that  as  proved. 
How  do  you  bring  the  case  within  the  statute?]  The  words  of  the 
91st  section  are  very  large, — "If  a  husband  shall,  in  consequence  of 
being  a  lunatic,  idiot,  or  of  unsound  mind,  and  whether  he  stall  have 
been  found  such  by  inquisition  or  not,  or  shall  from  any  other  cause 
be  incapable  of  executing  a  deed  or  of  making  a  surrender  of  lands 
held  by  copy  of  Court-roll,  or  if  his  residence  shall  not  be  known,  or 
he  shall  be  in  prison,  or  shall  be  living  apart  from  his  wife,  either  by 
mutual  consent  or  by  sentence  of  divorce,  or  in  consequence  of  hi»* 
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being  transported  beyond  the  seas,  or  from  any  other  cause  whatsoever, 
it  shall  be  lawful  for  the  Court  of  Common  Pleas  at  Westminster,  by 
an  order  to  be  made  in  a  summary  way  upon  the  application  of  the 
wife,  and  upon  such  evidence  as  to  the  saia  Court  shall  seem  meet,  to 
dispense  with  the  concurrence  of  the  husband  in  any  case  in  which 
his  concurrence  is  required  by  this  Act  or  otherwise."  In  the  case 
of  In  re  Sarah  Woodcock,  1  C.  B.  437,  the  Court  dispensed  with  the 
concurrence  of  the  husband,  where  it  was  shown  that  the  husband 
refused  to  join  in  the  execution  of  the  conveyance  unless  part  of  the 
purchase-money  was  paid  to  him.(a) 

Eble,  C.  J. — In  the  case  referred  to,  the  parties  were  separated  by 
^2881  ™^^^^^  consent.  Here,  the  wife  has  ^absented  herself  from 
-•  her  husband  without  his  consent,  and  without  any  legal  proof 
before  us  of  the  necessity  for  such  a  step.  Besides,  it  appears  that  the 
husband  has  a  life-interest  in  the  property.  How  can  we  take  upon 
ourselves  to  deal  with  his  rights  without  hearing  him? 

The  rest  of  the  Court  concurring,  Lopes  took  nothing.(&) 

(a)  And  see  In  re  Perrin,  14  C.  B.  420  (E.  C.  L.  R.  toL  78). 

(b)  The  motion  was  lubseqaently  reneved,  open  an  affidaYit  stating  in  dinet  lermi  that  ti* 
husband  had  dsterted  hit  wife  and  family,  and  a  rule  was  granted. 


In  the  Matter  of  GEOEGE  THOMPSON.    Nov.  15. 

Where  an  attorney  was  oonvioted  of  embeislement,  and  sentenced  to  seyen  years'  penal  ser- 
Titnde,  in  July,  1861,  an  application  to  strike  him  off  the  roll  was  held  not  to  be  too  late  in 
Michaelmas  Term,  1863. 

The  rule  for  that  purpose  may  be  serred  upon  the  prisoner. 

Garth,  on  behalf  of  the  Incorporated  Law  Society,  on  a  former  day 
in  this  term,  obtained  a  rule  calling  upon  George.  Thompson,  one  of 
the  attorneys  of  this  Court,  to  show  cause  why  he  should  not  be 
struck  off  the  roll  of  attorneys,  on  the  ground  that  he  had  been  con- 
victed of  embezzlement.  It  appeared  from  the  affidavits  on  which  the 
motion  was  founded,  that  Mr.  Thompson  was  convicted  in  July,  1861, 
was  sentenced  to  seven  years'  penal  servitude,  and  was  now  under- 
going his  sentence  at  Portland, — ^at  which  place  the  rule  was  served 
upon  him. 

Campbell  Foster,  who  was  instructed  by  the  friends  of  the  party, 
objected  that  the  service  of  the  rule  upon  a  convicted  felon  whilst 
under  sentence  was  nugatory,  he  being  civiliter  mortuus.  [Erlk,  C. 
♦2891  — ^^^  appear  *for  him.]  It  is  not  competent  to  a  man  so 
-'  circumstanced  to  appear  either  in  person  or  by  counsel.  [Erlk, 
C.  J. — Nobody  objects  to  your  appearing  for  him ;  and  we  shall  not 
do  so.]  Then,  the  application  is  too  late :  it  should  have  been  made 
within  one  or  at  the  most  two  terms  after  the  conviction  took  place. 
In  an  Anonymous  case,  2  B.  &  Ad.  766  (E.  C.  L.  R.  vol.  22),  it  was 
held  that  a  motion  to  strike  an  attorney  off  the  roll,  on  the  ground 
of  misconduct  and  the  want  of  regular  service  in  his  clerkship,  comes 
too  late  when  the  party  has  been  three  years  and  a  half  admitted, — 
the  Court  saying  that  the  application  should  have  been  made  werj 
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shortly,  as,  "  a  month  or  two,  or  a  term  or  two  after  the  admission." 
So,  in  Garrv  v.  Wilks,  2  Dowl.  P.  C.  649,  where  an  attorney  was 
charged  with  oppression  towards  his  client,  but  the  application  was 
not  made  till  after  three  terms  had  nearly  elapsed,  and  no  attempt  was 
made  to  explain  the  delay,  it  was  held  that  the  motion  was  too  late.(a) 
[Keating,  J. — Those  were  not  cases  in  which  the  party  had  been 
convicted  of  an  indictable  oflfence.  Erle,  C.  J. — We  are  to  exercise 
our  discretion.  This  man  has  been  guilty  of  a  very  aggravated 
offence.]  No  doubt  this  unfortunate  young  man  was  properly  con- 
victed.  He  is  about  to  be  sent  to  Western  Australia,  where  he  hopes 
to  redeem  his  character  and  reinstate  himself  in  his  proper  position 
in  society.  If  he  be  struck  off  the  roll  here,  he  will  be  deprived  of 
the  chance  of  doing  this  by  the  practice  of  his  profession  in  the 
colony. 

Garth  was  not  called  upon. 

*Eblb,  C.  J. — ^There  is  no  ground  for  the  opposition  to  this  poqn 
rule  on  the  score  of  lateness.  And  I  regret  to  say  that  I  do  ^  ' 
not  feel  justified  in  yielding  to  the  appeal  which  has  been  made  to 
our  compassion  on  the  respondent's  behalf.  If  he  is  sent  to  Austra- 
lia, he  may  still  by  his  good  conduct  obtain  credit  and  reinstate  him- 
self: and  possibly  the  authorities  there  may,  after  a  proper  period  of 
probation,  permit  him  to  resume  the  exercise  of  the  profession  to 
which  he  has  been  brought  up ;  but  they  alone  are  the  persons  to 
whom  the  application  must  be  made. 

The  rest  of  the  Court  concurring,  Rule  absolute.(6) 

(a)  And  gee  Rex  «.  Walah,  1  Jurist  559.  It  was  there  held,  that,  where  twelve  months  hare 
•lapsed  from  the  time  of  an  attorney's  admission,  the  Court  will  discharge  a  rule  for  striking 
liim  off  the  roll,  although  it  he  sworn  that  there  was  no  service  whatever  under  articles. 

(&)  See  In  re  Oarbett^  18  0.  B.  403  ^E.  C.  L.  R.  voU  86),  and  the  authorities  there  cited. 


THE  THREE  TOWNS  BRITISH  MUTUAL  DEPOSIT  AND 
LOAN  SOCIETY  (Limited)  v.  DOYLE  and  Others.    Nov.  4. 

By  the  condition  of  a  bond,  the  obligor  was  to  pay  the  money  by  monthly  instalments,  and 
''when  and  as  often  as  he  should  make  default  in  the  payment  of  any  of  the  said  monthly  in- 
stalments, he  should  pay  to  the  obligees  1«.  4n  tht  f>ound  /or  each  and  twry  pound  of  the  said 
instalment  so  left  unpaid :" — Held,  that  Kut  obligees  were  not  entitled  to  anything  in  respect  of 
ftaetional  parts  of  a  pound. 

This  was  an  action  upon  a  bond  ^ven  bj  the  defendants  to  secure 
money  advanced  on  loan  by  the  society.  The  cause  was  tried  on  the 
27th  of  September,  1862,  before  the  Judge  of  the  East  Stonehouse 
County  Court. 

By  the  terms  of  the  bond,  the  money  advanced  was  to  be  repaid 
by  monthly  instalments  of  27^.  each.  The  bond  contained  a  con- 
dition, that,  ''  when  and  so  often  as  [the  obligor]  should  make  default 
in  the  payment  of  any  of  the  said  monthly  instalments,  he  should  pay 
to  the  said  society  1*.  in  the  pound  for  ♦each  and  every  pound  r^oQi 
of  the  said  instalment  so  left  unpaid."  >- 

The  plaintifl&  claimed  1«.  in  the  pound  for  each  month  during  which 
the  instalment  remained  unpaid,  and  also  a  proportional  part  of  1«. 
in  respect  of  each  fractional  part  of  a  pound. 
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The  Judge  of  the  County  Court  decided  that  the  plaintiff  were 
entitled  to  Is,  for  the  month  in  which  the  default  took  place  for  each 
pound,  but  no  more,  and  to  nothing  for  the  fractional  parts  of  a 
pound.  He  accordingly  gave  judgment  for  the  plaintiff  for  2H., 
reserving  leave  to  them  to  move  to  increase  the  damages  to  221  lis. 
6d.f  if  the  Court  should  be  of  opinion  that  his  construction  of  the 
condition  was  erroneous. 

liirupp  now  moved  accordingly. — He  submitted  that  the  stipulated 
payment  was  in  the  nature  of  interest,  and  therefore  must  be  gov- 
erned by  the  rule  which  prevails  as  to  interest,  which  is  payable  rate- 
ably  in  respect  of  fractional  parts  of  the  principal  sum. 

Eble,  C.  J. — I  am  of  opinion  that  the  decision  of  the  County 
Court  Judge  was  right.  The  plaintiflFs  are  by  the  terms  of  the  con- 
dition entitled  to  1*.  for  every  default,  but  not  to  a  proportional  part 
of  la,  for  the  fractions.  The  words  are,  that,  when  ana  so  often  as 
the  obligor  shall  make  default  in  the  payment  of  any  of  the  said 
monthly  instalments,  he  shall  pay  to  the  society  1*.  in  the  potind  for 
each  and  every  pound  of  the  said  instalment  so  left  unpaid, — not  "  at 
the  rate  of  Is.  in  the  pound." 

The  rest  of  the  Court  concurring,  Eule  refused. 


*292]  ♦WAY  V.  HEAEN.    June  4. 

At  the  request  of  the  defendant,  the  plaintiff  aeoepted  a  bill  for  1102.,  dated  the  25th  of 
October,  1859,  and  drawn  by  one  Read,  for  the  pnrpose  of  raising  fnnds  to  relieve  the  latter 
from  an  execution ;  the  defendant  at  the  same  time  giving  the  plaintiff  the  following  under- 
taking,— "You  having  lent  your  name  to  Mr.  Read  on  a  bill  for  110/.,  payable  three  months 
from  this  date,  the  proceeds  to  be  applied  to  the  discharge  of  the  amount  payable  to  the  sheriff» 
I  undertake  to  share  with  you  any  loss  or  liability  you  may  incur  in  respect  of  such  bill." 

Prior  to  this  transaction,  Read,  finding  himself  in  a  state  of  great  embarrassment,  had  applied 
to  the  defendant  (who  was  his  attorney)  for  advice;  and,  at  the  suggestion  of  the  latter,  an 
accountant  was  employed  to  prepare  a  statement  of  Read's  affairs,  to  be  laid  before  a  meeting 
of  hifl  creditors.  The  plaintiff  assisted  the  accountant  in  preparing  this  statement,  and  at  his 
desire  (in  order,  as  he  stated,  that  his  imprudence  might  not  come  to  the  knowledge  of  bis  wife), 
the  fact  of  Read  being  indebted  to  him  to  the  extent  of  20002.  for  money  lent  was  kept  out  of 
the  statement,  and  altogether  suppressed : — 

Held,  that, — the  contract  being  one  of  indemnity  and  not  of  suretyship, — although  the  plainUff 
knew  that  the  defendant,  when  he  agreed  to  be  responsible  for  half  the  1102.,  was  influenced  by 
the  impression  that  the  balance-sheet  contained  a  true  statement  of  Read's  affairs,  he  was 
entitled  to  recover  fh>m  the  defendant  one-half  of  the  loss  entailed  upon  him  by  that  trans- 
action,— the  jury  having  negatived  fraud. 

Held  also,  that  the  position  of  the  defendant  was  not  altered  by  the  fact  that  the  bill  in 
respect  of  which  the  indemnity  was  given  had  been  several  times  renewed  without  the  know- 
ledge or  consent  of  the  defendant 

This  was  an  action  in  substance  for  not  indemnifying  the  plaintiff, 
against  a  responsibility  which  he  had  incurred  at  the  request  of  the 
defendant. 

The  first  count  of  the  declaration  stated,  that,  in  consideration  that 
the  plaintiff,  at  the  request  of  the  defendant,  would  lend  his  name  to 
one  Robert  Bead  on  a  bill  of  exchange  for  1101  payable  three  months 
after  the  24th  of  October,  1859,  that  is  to  say,  by  the  plaintiff  accept- 
ing the  said  bill,  the  proceeds  thereof  to  be  applied  in  discharge  of  a 
certain  amount  then  payable  to  the  sheriff  of  Hampshire,  the  defend- 
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ant  undertook  and  promised  the  plaintifif  to  share  with  him  any  loss 
or  liability  which  he  the  plain tiflF  might  incur  in  respect  of  such  bill; 
and  that,  although  the  plaintiff  did  then  lend  his  name  to  the  said 
Bobert  Read  on  the  said  bill,  and  then  accepted  the  same  for  the  pur- 
pose and  on  the  terms  aforesaid,  and  the  proceeds  of  the  said  bill  were 
applied  in  discharge  of  the  said  amount  so  payable  to  the  said  sheriff 
as  aforesaid,  and  the  plaintiff  afterwards  did  incur  a  certain  loss  or  lia- 
bility in  respect  of  the  said  bill,  by  being  compelled  to  pay  and  pay- 
ing the  amount  thereof,  that  is  to  say,  *110l,  in  discharge  and  r^noo 
in  respect  of  the  same,  and  all  things  had  happened  and  been  '- 
done  and  performed,  and  all  times  had  elapsed,  which  were  necessary 
to  have  happened  and  to  have  been  done  and  performed  and  to  have 
elapsed  to  entitle  the  plaintiff  to  have  the  defendant  share  with  him 
the  said  loss  or  liability,  and  to  be  paid  by  the  defendant  one  moiety 
of  the  said  sum  of  llOZ.,  and  to  maintain  tne  action,  yet  the  defendant 
did  not  nor  would^  share  with  the  plaintiff  the  said  loss  or  liability  or 
pay  him  a  moiety  of  the  said  sum  of  llOZ.  or  any  part  thereof. 

There  was  also  a  count  for  money  payable  by  the  defendant  to  the 
plaintiff  for  money  paid  by  the  plaintiff  for  the  defendant  at  his 
request,  and  for  money  found  due  from  the  defendant  to  the  plaintiff 
upon  accounts  stated  between  them.     Claim,  60Z. 

The  defendant  pleaded, — ^first,  to  the  first  count,  that  he  did  not 
undertake  and  promise  as  therein  alleged, — secondly,  to  the  first 
count,  that  the  plaintiff  did  not  incur  a  loss  or  liability  as  in  that 
count  alleged, — thirdly,  to  the  first  count,  that,  before  action,  the 
plaintiff's  claim  was  satisfied  and  discharged  by  payment, — fourthly, 
to  the  first  count,  that  the  supposed  promise  in  that  count  mentioned 
was  procured  from  him  by  the  plaintiff  and  one  Robert  Read  in  col- 
lusion with  him,  by  fraud  and  misrepresentation, — fifthly,  to  the 
residue  of  the  declaration,  never  indebted.(a) 

Issues  were  joined  upon  these  pleas,  and  the  cause  *was  r^oQA 
tried  before  Byles,  J.,  at  the  sittings  in  London  after  last  ^ 
Hilary  Term,  when  the  following  appeared  to  be  the  facts  of  the 
case : — The  plaintiff  is  a  retired  tradesman  residing  at  Newport,  in 
the  Isle  of  W  ight :  the  defendant  is  an  attorney  there  and  at  Ryde. 
The  plaintiff  was  an  intimate  friend  and  the  defendant  the  legal 
adviser  of  one  Robert  Read,  who  carried  on  the  business  of  a  tailor 
and  outfitter  at  Newport.  In  the  year  1859,  Read  was  in  great 
pecuniary  difficulties,  and,  acting  under  the  advice  of  Mr.  Hearn,  he, 
in  September  in  that  year,  employed  Messrs.  Parrington  &  Ladbury, 
accountants  in  London,  to  prepare  a  statement  of  his  affairs  to  lay 
before  his  creditors  upon  an  application  to  be  made  to  them  for  time. 
Messrs.  Parrington  &  Ladbury  accordingly  sent  one  Lucas  to  New- 
port for  that  purpose ;  and  in  the  course  of  a  few  days  Lucas  had  pre- 
pared a  statement  showing  a  balance  in  Read's  favour  of  about  2000Z., 
after  payment  of  all  his  debts.  Whilst  Lucas  was  preparing  this 
account,  Way  was  in  the  habit  of  calling,  daily  at  Read's,  assisting 

(a)  There  wu  alio  a  plea  letdog  up  a  defence  on  eqnltable  grounds,  upon  which  Uie  Court 
In  Hilary  Term  last,  gave  Judgment  for  the  plaintiff,— holding  that  the  defendant's  liability 
vpon  his  undertaking  was  not  discharged  by  the  renewal  of  the  bill,  the  parties  not  sUnding 
in  the  position  of  creditor  and  principal  and  surety :  ride,  11  C.  B.  N.  S.  774  (E.  C.  L.  R.  toL 
103). 
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Lucas  in  taking  the  stock,  and  was  perfectly  cognisant  of  all  that  was 
being  done. 

On  Saturday  the  22d  of  October,  1859,  an  execution  was  levied 
upon  Read's  effects.  Read  applied  to  Way  to  assist  him  in  thia 
emergency;  and  Way  on  the  24th  went  to  Ryde  to  consult  Mr. 
Hearn,  and  ultimately  it  was  proposed  that  Way  should  become 
surety  to  the  National  Provincial  Bank  for  half  the  amount  required 
to  pay  out  the  sheriff  (llOt),  and  Heam  for  the  other  half:  and,  in 
pursuance  of  this  arrangement,  a  bill  for  that  amount  was  drawn  by^ 
Read  upon  and  accepted  by  Way,  and  handed  to  the  bank, — the 
defendant  Heam  giving  the  plaintiff  Way  a  letter  of  guarantee  in  the 
following  terms : — 

"24th  October,  1859. 
*2951  "  ^7  ^®*^  ^^^' — ^^^  having  lent  your  name  to  Mr.  *Bead 
J  on  a  bill  for  110/.  payable  three  months  from  this  date,  the  pro- 
ceeds to  be  applied  to  the  discharge  of  the  amount  payable  to  the 
sheriff,  I  undertake  to  share  with  you  any  loss  or  liability  you  may 
incur  in  respect  of  such  bill.  "J.  H.  Heabn." 

The  bill  (which  was  dated  the  25th  of  October)  was  not  paid  at 
maturity,  but  was  renewed  four  different  times,  the  interest  only  and 
15Z.  of  the  principal  being  paid  in  the  interim.  The  last  renewal  was 
by  a  bill  for  95t  drawn  on  the  4th  of  February,  1861,  by  Way  upon 
Read,  payable  three  months  after  date,  and  was  met  by  Way.  The 
arrangements  for  these  renewals  were  made  by  Way  and  Read  with 
the  bank,  without  the  knowledge  of  Hearn. 

At  the  time  these  transactions  took  place,  Read  was  indebted  to 
Way  in  the  sum  of  2000?.  for  money  lent.  This  fact  was  not  men- 
tioned to  Hearn,  nor  did  the  debt  appear  on  the  face  of  the  statement 
submitted  to  Read's  creditors;  Way's  reason  for  the  concealment 
being  that  he  did  not  wish  his  wife  to  know  that  he  had  been  so 
imprudent  as  to  lend  so  large  a  sum  without  security.  No  actual 
representation,  however,  was  made  either  by  Way  or  by  Read  that  no 
debt  existed  between  them;  but  Way  and  Read  well  knew  that 
Hearn  was  ignorant  of  the  existence  of  this  debt,  and  that  he  would 
not  have  incurred  the  liability  if  he  had  known  of  it. 

On  the  part  of  the  defendant,  it  was  objected,  that  the  guarantee 
was  bad  in  law,  being  given  for  a  past  consideration, — that  no  loss  or 
liability  had  accrued  in  respect  of  any  bill  of  exchange  dated  the 
24th  of  October,  1859,  or  in  respect  of  the  bill  to  which  the  guarantee 
related, — that  the  plaintiff  never  accepted  any  bill  for  llOL  drawn  by 
Read,  as  alleged  in  the  declaration, — that  the  loss  and  liability  (if 
^2QA1  ^°7)  could  *not  be  ascertained  until  Read's  estate  had  been 
-'  administered  and  fuUv  realized, — ^that  the  guarantee  was 
obtained  by  the  plaintiff  by  fraud  and  concealment  of  facts, — and 
that  the  plaintiff  was  prevented,  by  his  own  laches,  from  recovering 
from  the  defendant. 

An  attempt  was  made  to  prove  a  statement  by  Way  to  Hearn  that 
no  debt  was  due  to  him  from  Read:  but  the  jury  negatived  that; 
and  they  found,  in  answer  to  a  question  put  to  them,  that  the  accept- 
ance of  Way  was  originally  given  to  the  bank  at  the  request  of 
Hearn. 

A  verdict  having  >een  found  for  the  plaintiff,  damages  47?.  10*., 
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KarsJakCf  Q.  C,  in  Easter  Terra  last  obtained  a  rule  nisi  to  enter  a 
Terdict  for  the  defendant,  pursuant  to  leave  reserved,  on  the  grounds 
"  that,  on  the  facts  proved,  with  the  inferences  to  be  drawn  therefrom, 
no  such  bill  was  given  as  that  stipulated  for  and  mentioned  in  the 
declaration;  that  the  bill  given  to  the  bank  was  discharged  at 
maturity  ;  that  no  loss  or  liability  was  incurred  by  the  plaintiff  on 
such  bill ;  and  that  the  promises  were  obtained  by  fraud,  as  alleged  in 
the  fourth  plea." 

Coleridge,  Q.  C,  and  Hally  in  Trinity  Term,  showed  cause. — This  is 
not  a  caso  of  principal  and  surety,  but  a  contract  of  indemnity.  At 
the  request  of  Hearn,  Way  consented  to  become  surety  for  an  advance 
upon  a  bill  of  exchan^  for  llOt  from  the  National  Provincial  Bank  to 
Read ;  and,  in  consideration  of  his  so  doing,  Hearn  undertook  to 
indemnify  Way  to  the  extent  of  one  moiety  against  any  loss  or 
liability  he  (Way)  might  incur  in  the  transaction.  The  plaintiff 
has  sustained  a  loss  by  being  called  upon  to  pay  the  bank 
951. ;  and  he  is  entitled  to  call  upon  the  defendant  to  reimburse 
♦him  to  the  extent  of  half  that  loss.  The  plaintiff  has  been 
guilty  of  neither  legal  nor  moral  fraud,  nor  of  laches.  [Byles, 
J. — In  the  case  of  suretyship,  it  is  intended  that  the  surety  should  go 
scot-free ;  but  here  Hearn  was  intended  to  bear  half  the  loss.  He  has 
not  any  of  the  equities  of  a  surety.]  It  is  said  that  there  was  no  such 
bill  as  that  mentioned  in  the  guarantee.  But  the  Court  will  look  at 
the  substance  of  the  transaction  and  the  fair  meaning  of  the  parties, 
and  see  whether,  notwithstanding  the  renewals  of  the  bill,  there  has 
not  been  such  a  loss  as  the  guarantee  contemplated.  If  this  had  been 
a  simple  case  of  suretyship,  it  may  be  that  the  non-communication 
by  Way  to  Hearn  of  the  existence  of  the  debt  from  Read  to  him 
would,  upon  the  principle  laid  down  by  the  House  of  Lords  in  Rail- 
ton  V.  Mathews,  10  Clark  &  F.  984,  have  discharged  the  surety.  But 
that  principle  does  not  apply  to  cases  of  indemnity.  And,  even  in 
the  case  of  a  surety,  it  was  held,  in  Hamilton  t;.  Watson,  12  Clark  & 
F.  109,  that  he  is  not  of  necessity  entitled  to  receive,  without  inquiry, 
from  the  party  to  whom  he  is  about  to  bind  himself,  a  full  disclosure 
of  all  the  circumstances  of  the  dealings  between  the  principal  and 
that  party:  but,  if  he  requires  to  know  any  particular  matter  of 
which  the  party  about  to  receive  the  security  is  informed,  he  must 
make  it  the  subject  of  a  distinct  inquirv:  unless,  indeed,  there  be 
actual  fraud  :  Owen  v.  Homan,  4  House  of  Lords'  Oases  997.  In  The 
North  British  Insurance  Company  v.  Llojrd,  10  Exch.  523,  f  it  was 
held  that  the  rule  which  prevails  in  assurances  upon  ships  and  lives, 
that  all  material  circumstances  known  to  the  assured  must  be  dis- 
closed, though  there  be  no  fraud  in  the  concealment,  does  not  extend 
to  the  case  of  guarantees ;  but  thait,  in  the  latter  case,  the  conceal- 
ment, to  vitiate  the  guarantee,  must  be  fraudulent.  And  this  doc- 
trine is  affirmed  by  Lord  ♦Cottenham,  C,  in  Wy thes  v.  Labou-  r#ooft 
chere,  5  Jurist,  N.  S.  499,  502  where  be  says:  *'The  case  of  ■■  ^^^ 
The  North  British  Insurance  Company  v.  Lloyd  expressly  decides 
that  the  obligation  of  a  creditor  to  commtmicate  even  material  cir- 
cumstances which  are  known  to  him,  is  not  co-extensive  with  the  rule 
which  prevails  in  insurance  on  ships  and  lives,  and  that,  unless  the 
non-disclosure  amounts  to  fraud  on  the  surety,  he  is  not  entitled  to 
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relief.  The  concealment  mast  be  of  some  material  part  of  the  trans- 
action itself  between  the  creditor  and  his  debtor  to  which  the  surety- 
ship relates.  The  creditor  is  under  no  obligation  to  inform  the  in- 
tended surety  of  matters  affecting  the  credit  of  the  debtor,  or  any 
circumstances  unconnected  with  the  transaction  in  which  he  was  about 
to  engage,  which  were  calculated  to  render  his  position  more  hazard- 
ous. As  Lord  Campbell  said,  in  Hamilton  v.  Watson,  '  If  the  rule 
^  was,  that  everything  should  be  disclosed  by  the  creditor  which  it  was 
material  for  the  surety  to  know,  it  would  be  indispensably  necessary 
for  bankers  to  whom  the  security  was  to  be  given,  to  state  how  the 
account  had  been  kept,  whether  the  debtor  was  in  the  habit  of  over- 
drawing, and  whether  he  was  punctual  in  his  dealings,  and  whether 
he  performed  his  promises  in  an  honourable  manner ;  for,  all  these 
things  are  extremely  material  for  the  surety  to  know.'  It  is  unneces- 
sary to  go  through  the  authorities  to  show  that  in  all  those  cases  in 
which  the  question  of  concealment  arose,  it  related  to  the  transaction 
itself,  and  amounted  to  a  fraud  upon  the  surety.  That  will  sufficiently 
appear  by  the  judgment  of  the  Court  of  Exchequer  in  the  case  to 
which  I  have  already  referred."  The  rule  deducible  from  all  the 
cases,  is,  that,  where  fraud  is  found,  reticence  is  as  much  a  discharge 
of  the  surety  as  direct  falsehood  would  be ;  but  that,  where  there  is 
*2991   ^^  f^^^^f  ^^6  niere  ^omission  to  communicate  a  circumstance 

^  the  knowledge  of  which  might  have  influenced  the  party's 
mind  if  conveyed  to  him,  does  not  vitiate  the  contract.  [Willes,  J. 
— ^Generally  speaking,  it  is  for  the  surety  to  inquire.] 

Karshkcj  Q.  C,  in  support  of  his  rule. — The  defendant  is  entitled 
to  a  verdict  on  all  or  one  of  the  three  grounds  stated  in  the  rule.  1. 
The  defendant  agreed  to  become  liable  on  a  bill  payable  at  three 
months  from  the  24th  of  October,  1859.  There  never  was  any  such 
bill.  [Erle,  C.  J. — The  bill  was  given  on  the  25th.  It  was  all  one 
transaction.  It  was  never  suggested  that  there  was  any  other  bill. 
Byles,  J. — Hearn  contracts  to  pay  his  own  debt.  He  says  in  effect 
to  Way, — "  Lend  you  the  money  to  Read,  and  I  will  repay  you  one- 
half."]  It  never  was  a  debt  due  from  Hearn  to  Way.  Green  t».  Cress- 
well,  10  Ad.  &  E.  453  (E.  C.  L.  R.  vol.  87),  2  P.  &  D.  430,  is  an  authority 
to  show  that  this  was  a  guarantee  for  the  debt  of  a  third  person.  Read 
was  the  person  primarily  liable ;  the  object  was  to  guaranty  the  bank. 
2.  The  bill  given  to  secure  the  advance  was  to  be  payable  in  January, 
1860,  because  it  was  supposed  that  Read  would  then  be  in  a  position 
to  pay  it.  Hearn  gave  nis  indemnity  on  the  faith  that  Read  would 
be  called  upon  to  pay  it  at  maturity.  That  bill  was  withdrawn  with- 
out Hearn's  consent,  and  renewed  ones  given  for  it.  Instead  of  allow- 
ing Read  to  apply  his  funds  to  the  payment  of  this  bill,  the  plaintiff 
allows  him  to  part  with  them  in  other  directions,  probably  in  part 
discharge  of  his  own  debt,  and  then  he  turns  round  upon  the  indem- 
nifying party.  3.  At  all  events  there  was  such  an  amount  of  conceal- 
ment as  to  constitute  fraud  in  law.  It  was  substantially  a  case  of 
active  and  aggressive  fraud  on  the  part  of  the  plaintiff.  [Williams, 
*S001  ^' — ^^  invalidate  a  contract  on  the  ground  of  *fraud,  it  must 

-■  be  shown  that  the  party  sought  to  b^  charged  upon  it  was  in- 
duced by  the  fraud  to  enter  into  the  contract.  Here,  it  is  found  by 
the  jury  that  Hearn  made  the  proposal,  induced  by  other  motives 
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than  the  concealment  of  Way  as  to  his  own  debt.]  The  fraud  pre- 
ceded the  signing  of  the  guarantee.  Way  knew  that  Hearn  was 
acting  in  reliance  upon  the  honesty  of  the  statement  of  Read^s  affairs, 
for  the  preparation  of  which  Way  was  in  pan  responsible.  The  case 
of  HUl  V.  Gray,  1  Stark.  N.  P.  C.  434  (E.  C.  L.  R.  vol.  2),  goes  further 
than  it  is  necessary  to  carry  the  present  case.  There,  the  a^ent  of  the 
vendor  of  a  picture  knowing  that  tbe  purchaser  laboured  under  a 
delusion  with  respect  to  the  picture  wbich  materially  influenced  his 
judgment,  permitted  him  to  make  the  purchase  without  removing  the 
delusion;  and  it  was  held  that  the  sale  was  therefore  void.  The 
defendant  erroneously  supposed,  and  the  agent  of  the  vendor  knew 
it,  that  the  picture  he  was  buying  was  the  property  of  Sir  Felix 
Agar:  and  Lord  EUenborough  said:  "Although  it  was  the  finest 
picture  Claude  ever  painted,  it  must  not  be  sold  under  a  deception. 
The  agent  saw  that  the  defendant  had  fallen  into  a  delusion  in  sup- 
posing the  picture  to  be  Sir  Felix  Agar's,  and  yet  he  did  not  remove 
It.  I  am  of  opinion  that  the  contract  is  void."  So,  in  Vine  v.  Mitch- 
ell, 1  M.  &  Rob.  387,  it  was  held,  that,  where  a  creditor  compounds 
with  his  debtor  under  a  false  impression,  in  which  the  debtor  know- 
ingly leaves  him,  as  to  the  extent  of  the  debtor's  estate,  the  creditor 
is  not  estopped  from  suing  for  the  balance  of  his  debt.  And  in  Jones; 
V.  Keene,  2  M.  &  Rob.  848,  a  policy  of  insurance  on  the  life  of  A. 
had  been  assigned  to  the  plaintiff:  the  defendant,  having  privately- 
ascertained  that  A.  was  dangerously  ill,  treated  with  the  plaintiff  for 
the  purchase  of  the  policy  for  a  small  sum,  representing  it  as  the 
then  value  of  the  policy,  the  plaintiff  not  *being  aware  of  A.'s  r^oQi. 
illness ;  and  it  was  held  that  this  sale  was  void,  and  that  the  ^ 
plaintiff  might  recover  the  value  of  the  policy,  in  an  action  of  trover. 
Rolfe,  B.,  in  the  course  of  his  summing  up,  said:  ''If  the  defendant 
had  privately  ascertained  the  illness  of  Laing,  and  then  treated  with 
the  plaintiff  without  communicating  the  fact  to  them,  and  they  suppos 
ing  that  he  was  still  in  good  health,  there  could  be  no  doubt  such, 
conduct  was  grossly  dishonourable.  But  he  had  no  dii&culty  in  going.' 
further  than  this,  and  telling  them,  that,  if  they  believed  the  faets  as 
stated  on  the  part  of  the  plaintiff,  the  defendant's  conduct  anK>unted 
to  legal  fraud,  and  he  could  not  set  up  any  title  to  the  policy  so 
acquired."  Railton  v,  Mathews,  10  Clark  &  F.  934,  is  also  most  ma- 
terial. It  was  there  laid  down  by  the  House  of  Lords  that  the  mere 
non-communication  of  circumstances  affecting  the  situation  of  the 

Erties,  material  for  the  surety  to  be  acquainted  with,  and  within  the 
lowledge  of  the  person  obtaining  a  surety -bond,  is.  such  undue  con- 
cealment as  to  vitiate  the  transaction,  though  not  wilful  or  intentional, 
or  with  a  view  to  any  advantage  to  the  party  himself.  Here,  the 
plaintiff  was  well  aware  of  the  desperate  state  of  Read's  affairs,  and 
that  they  had  been  incorrectly  represented  to  the  defendant;  and  yet 
he  allowed  the  latter  to  enter  into  an  engagement  which  he  knew  he 
would  not  have  entered  into  if  he  had  been  made  acquainted  with  the 
true  state  of  things.  This  clearly  was  such  a  fraud  as,  according  to 
these  authorities,  discharged  the  defendant  from  all  responsibility. 

Ebi«b,  G.  J. — I  am  of  opinion  that  this  rule  should  oe  discharged. 
The  action  is  brought  for  the  breach  of  a  contract  to  indemnify  the 
plaintiff  against  half  the  loss  or  liability  he  might  incur  in  respect  of 
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a  bill  for  110?.  drawn  upon  him  by  one  Read.  It  appeared  that  Way, 
*2021  *^®*^^»  ^^^  Read  were  all  upon  amicable  terms ;  that  Read 
^  had  an  execution  in  his  house;  that  Hearn,  the  attorney  and 
friend  of  Read,  being  desirous  that  the  sheriff  should  be  paid  oat, 
asked  Way  to  accept  the  bill  for  1101.  for  the  purpose  of  raising  the 
money;  and  that  Way  consented  to  do  so  upon  Hearn  giving  his 
undertaking  to  bear  half  the  loss  that  might  be  incurred  thereby.  In 
the  result,  Way  has  sustained  a  loss  arising  out  of  the  transaction,  of 
95 Z.,  and  he  now  seeks  to  recover  from  Hearn  a  moiety  of  that  sura. 
I  think  he  is  entitled  to  succeed.  The  main  question  which  has  been 
argued  before  us  has  been  whether  that  apparent  liability  of  Hearn 
upon  his  undertaking  has  been  got  rid  of  by  an  alleged  fraud  prac- 
tised by  Way  upon  Hearn.  The  circumstances  relied  upon  are  these : 
— Read's  affairs  being  in  an  embarrassed  state,  at  the  suggestion  of 
Way  and  Hearn  an  accountant  was  brought  from  London  for  the 
purpose  of  preparing  a  statement  to  lay  before  the  creditors;  and,  in 
making  out  that  statement.  Way  asked  Read  to  conceal  the  fact  that 
he  was  indebted  to  him  (Way)  in  the  sum  of  2000/., — Way's  motive 
for  this  concealment  being  that  he  was  unwilling  that  it  should  come 
to  the  knowledge  of  his  wife  that  he  had  lent  so  large  a  sum  to  his 
friend  without  having  any  security  for  it.  I  mention  the  alleged 
motive  for  the  concealment  of  this  large  debt,  because  upon  the  fact 
of  the  concealment  much  of  the  argument  has  been  based.  This, 
however,  occurred  before  the  execution  came  in  against  Read,  and 
consequently  at  a  time  when  the  raising  of  the  110/.  in  the  manner 
above  described  could  not  have  been  in  the  contemplation  of  the 
parties.  But,  undoubtedly,  when  that  arrangement  did  take  place, 
Hearn  was  deceived  as  to  the  condition  of  Read's  affairs ;  and  it  is 
manifest  that  the  supposition  that  Read  was  in  a  better  state  by  2000/. 
*8031  ^^^^  ^®  really  was  in  had  considerable  ^influence  on  the  mind 
-'  of  Hearn  when  he  entered  into  the  undertaking  declared  upon. 
But  the  question  is,  was  there  any  fraud  on  the  part  of  Way  ?  The 
jury  found  that  the  suggestion  to  raise  the  110/.  to  pay  out  the  execu- 
tion came  from  Hearn ;  and  they  also  found  that  Way  did  not  make 
any  direct  representation  to  Hearn  that  Read  was  not  indebted  to  him. 
It  seems  to  me  that  these  findings  of  the  jury  are  decisive  of  the 
question.  Mr.  Karslake  has  very  strongly  urged,  that  Way,  knowing 
the  impression  produced  on  the  mind  of  Hearn  by  the  balance-sheet, 
the  mere  suppression  of  the  fact  that  Read  was  so  largely  indebted  to 
him  was  evidence  of  fraud.  But  I  think  the  finding  of  the  jury 
removes  Mr,  KaTsUtke  from  that  ground.  Way  had  a  motive, — ^such 
as  it  was, — ^for  keeping  that  fact  secret.  Besides,  he  hoped  that  his 
friend  Read  would  work  through  his  diflBculties.  He  incurs  this 
liability  at  the  Tequest  of  Hearn,  and  upon  the  promise  of  the  latter 
to  indemnify  him  against  one-half  of  the  loss  that  might  arise  there- 
from. There  was  no  active  fraud,  as  it  seems  to  me,  and  no  intention 
on  the  part  of  Way  to  overreach  Hearn ;  and  under  the  circumstances 
I  do  not  think  that  Hearn's  promise  is  rendered  void. 

Then,  it  is  perfectly  clear  that  the  bill  which  the  plaintiff  accepted 
was  a  bill  drawn  by  Read  and  accepted  by  the  plaintiff  for  the  pur- 
pose of  raising  money  to  pay  out  the  sheriff;  ana  that  the  money  was 
raised  on  the  24th  or  the  2dtn  of  October.   The  letter  is  dated  the  24th ; 


COMMON  BENCH  REPORTS.    (13  J.  SCOTT.    N.  S.)        303 

and  in  it  the  defendant  writes, — "  You  (the  plaintiff)  having  lent  your 
name  to  Mr.  Bead  on  a  bill  for  110?.,  payable  three  months  from  this 
date,  the  proceeds  to  be  applied  to  the  discharge  of  the  amount  pay- 
able to  the  sheriff,  I  undertake  to  share  with  you  any  loss  or  liability 
you  may  incur  in  respect  of  such  hilV^  It  appears  upon  the  evidence 
that  the  *bill  accepted  by  the  plaintiff  was  drawn  and  dated  r+gnj^ 
on  the  26th  of  October ;  and  it  is  contended  that  the  defend-  '■ 
ant's  promise  is  confined  to  indemnifying  the  plaintiff  in  respect  of  a 
bill  dated  the  24th,  and  cannot  charge  him  in  respect  of  a  bill  of  a 
different  date.  But  I  think  the  substance  of  the  transaction  was  a  ^ 
promise  on  the  part  of  the  defendant  to  stand  half  the  loss  that  might 
arise  by  reason  of  the  plaintiff^s  having  lent  his  name  to  Bead  on  a 
bill  for  not,  and  that  the  bill  is  sufficiently  identified.  Although 
there  is  falsa  demonstratio  in  one  respect,  the  rest  of  the  surrounding 
circumstances  are  abundantly  sufficient  in  my  judgment  to  identify 
the  subject-matter  of  the  contract ;  and  effect  must  be  given  to  the 
substance  of  the  transaction. 

The  third  ground  of  objection  urged  on  the  part  of  Mr.  Hearn,  is, 
that,  instead  of  enforcing  payment  of  the  bill  by  Bead  at  the  end  of  the 
three  months.  Way  and  Bead  obtained  time  by  frequent  renewals  of 
the  bill  originally  given,  thereby,  as  the  defendant  contends,  mate- 
rially changing  his  position.  But  the  defendant's  promise  was,  to 
indemnify  the  plaintiff  agamst  the  loss  which  might  be  occasioned  by 
the  plaintiff's  acceptance  of  the  bill  referred  to  in  that  letter.  When 
that  bill  was  dishonoured,  a  loss  was  occasioned  to  the  plaintiff  pro- 
vided he  paid  the  amount,  and  he  would  then  have  been  entitled  to 
call  upon  the  defendant  to  reimburse  him  a  moiety.  What  has  been 
done  since  does  not  in  my  judgment  in  any  way  alter  the  plaintiff's 
rights.  The  object  was  to  diminish  the  risk  of  loss,  by  giving  Bead 
a  chance  of  paying  the  renewed  bills,  I  think  the  defendant  cannot 
urge  this  as  any  ground  of  defence  against  his  undertaking  to  indem- 
nify the  plaintiff. 

Williams,  J. — I  am  of  the  same  opinion.  To  make  out  *a  i-^qqk 
defence  on  the  ground  of  fraud,  the  defendant  must  show  that  '- 
the  plaintiff  was  guilty  of  a  fraud  by  means  of  which  he  was  induced 
to  enter  into  the  contract.  I  cannot  find  any  evidence  of  fraud  here. 
Assuming  the  deceitful  balance-sheet  to  constitute  a  fraud,  it  was  not 
a  fraud  committed  with  a  view  to  this  transaction.  Upon  the  finding 
of  the  jury,  it  is  plain  that  the  contract  was  entered  into  at  the  instance 
of  the  defendant,  and  was  not  induced  by  any  fraud  or  misrepresenta- 
tion or  concealment  on  the  part  of  the  plaintiff.  However  wrong  it 
was  on  the  plaintiff's  part  to  allow  the  defendant  to  remain  under  an 
impression  that  the  statement  prepared  by  the  accountant  contained  a 
true  representation  of  Bead's  affairs,  that  was  not  such  a  fraud  as  will, 
within  the  principles  of  the  decided  cases,  invalidate  the  contract.  As' 
to  the  second  point,  Haigh  v.  Brooks,  10  Ad.  &  E.  809,  828  (E.  C.  L. 
B.  vol.  87),  2  P.  &  D.  477,  4  P.  &  D.  288,  and  that  class  of  cases  to 
which  Mr.  Karshke  has  referred,  has  been  very  much  misunderstood. 
In  order  to  warrant  the  admission  of  evidence  to  explain  a  written 
instrument,  the  ambiguity  must  be  latent.  All  that  was  meant  to  be 
decided  by  those  cases,  I  apprehend,  is,  that,  where  there  is  a  latent 
ambiguity,  the  intention  of  the  parties  to  the  contract  may  be  explained 
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by  evidence  of  the  sarrouQding  circumstaDces.  There  is  nolhing  new 
in  that  doctrine.  But  here  there  are  no  surrounding  circumstances 
which  could  give  this  instrument  any  other  meaning  than  that  which 
is  the  ordinary  meaning  of  the  words  to  be  found  in  it, — viz.,  that  it 
refers  to  an  existing  bUl  drawn  by  Kead  upon  Way.  It  is  not  pre- 
tended that  there  was  more  than  one  bill,  namely,  that  drawn  on  the 
25th  of  November,  1859.  As  to  the  remaining  point,  it  is  dear  that 
1^  soon  as  the  bill  was  dishonoured, — or  rather  not  met  by  Read, — 
the  liability  against  the  half  of  which  the  defendant  undertook  to 
indemnify  the  plaintiff  was  incurred :  and  I  think  the  plaintiff  is  not 
*3061  *^®  ^^^  entitled  to  be  *indemnified  accordijag  to  the  contract 
^  because  by  obtaining  time  he  endeavoured  to  diminish  the 
loss.  Upon  the  whole,  I  think  the  plaintiff  is  entitled  to  recover 
against  the  defendant  the  moiety  of  the  loss  he  has  actually  sustained. 

WliiLES,  J. — I  am  of  the  same  opinion.  The  jury  have  negatived 
s^ctive  fraud  and  misrepresentation.  And  what  is  called  concealment 
is  the  abstaining  from  informing  the  defendant  as  to  a  circumstance 
in  respect  of  which  if  information  had  been  desired  by  the  defendant, 
he  should  have  asked  for  it.  As  to  the  date  of  the  bill^  I  think  we 
are  entitled  to  suppose  that  a  bill  dated  the  25th  of  October  was  lying 
on  the  table  at  the  time  the.  indemnity  was  signed,  and  that  by  mis* 
take  it  was  misdescribed  as  being  of  the  same  date  as  the  memorandum. 
There  could  be  no  doubt  as  to  the  identity  of  the  thing  which  the 
parties  were  contraicting  about.  The  only  qu^tion  is  whether  there 
was  any  evidence  that  the  bill  was  in  existence  at  the  time.  The 
language  of  the  memorandum, — '*  You  having  lent  your  name,"  &c. — 
would  refer  either  to  a  past  time  or  to  the  present  There  was  no 
suggestion  that  there  was  any  other  bill  than  that  which  was  dated 
the  25th.  I  therefore  think  that  fairly  and  in  accordance  with  the 
truth  and  justice  of  the  case,  this  objection  may  be  got  over.  As 
to  the  last  objectiou, — There  is  no  doubt  that  a  liability  was  incurred 
on  the  28th  of  January,  1860.  That  liability  has  never  yet  been  got 
rid  of:  and  I  see  no  evidence  of  any  laches  or  default  on  the  part  of 
the  plaintiff  which  could  in.  any  waj  discharge  the  defendant  from 
the  performance  of  the  obligation  he  has  entered  into. 

Byles,  J. — ^I  am  of  the  same  opinion.  I  abstain  from,  giving  any 
opinion  as  to  the  finding  of  the  jury,  the  rule  having  been  moved 
^SOll  ®^^®^y  ^P^^  ^^^  points  *re8erv^.  The  fraud  which  was  sought 
-'  to  be  establishea  at  the  trial  was,  a  positive  statenient  by  Way 
to  Hearn  that  no  debt  existed  as  between  Kead  and  himself;  ^nd  the 
circumstances  were  relied  on  as  showing  what  was  said  to  amount  to 
fraud  in  law.  The  question  of  fraud  in  fact  was  left  to  the  jury,  and 
disposed  of  by  them ;  and  the  other,  so  far  as  it  was  matter  of  law, 
was  reserved  to  the  Court.  Without  saying  anything  as  to  W^y's. 
conduct  in  suffering  a  statement  of  Bead's  affiaiixs  to  appear  without 
d;i^closing  the  large  debt  due  to  himself,  I  will  assume  that  it  amounted 
to,  a  fraudulent  conoealment» — still,  as  my  brother  Williams  baa 
Qbserved,  this  being  a  contract  of  indemnity,  and  not  of  suretyship^ 
and  having,  as  the  jury  have  found,  been  procured  at  the  instance  of 
Qearn,  and  not  of  Way,  and  not  having  been  procured  by  means  of 
that  fraud,  however  reprehensible  Way's  conduct  may  have  been,  that, 
affords  no  answer  to  this  olaim.    Further,  this  not  being  a  case  of 
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principal  and  surety,  but  Way  having  lent  his  name  at  the  instance 
of  Hearn  to  procure  this  mouey  for  Bead,  as  long  as  Hearn  keeps  it 
in  the  pocket  of  Read  it  is  not  competent  to  him  to  adopt  one  part  of 
the  contract  and  repudiate  the  rest.  As  to  the  date  of  the  bill,  it 
seems  to  me  that  the  fair  and  obvious  meaning  of  the  defendant's 
letter  is,  "  You  having  already  put  your  name  to  a  bill,"  &c.  Now, 
the  bill  of  the  25th  of  October  was  the  onlv  bill  which  was  shown  tc 
exist,  and  to  none  other  could  the  letter  refer  •  and  therefore  I  think 
this  objection  is  disposed  of  by  the  maxim  *'  Prsesentia  corporis  tollit  j 
errorem  nominis.'*  As  to  the  renewal  of  the  bill, — if  this  had  been  a 
contract  of  suretyship  that  would  have  been  material ;  but,  as  it  is  a 
case  of  indemnity,  the  situation  of  the  party  is  in  no  degree  varied  by 
what  has  been  done.  Rule  discharged. 
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^e  tettator  deTised  to  his  wife  and  his  friends  Lloyd  and  Brown  (whom  be  also  appointed 
ezeentriz  and  ezecntors)  "  all  that  his  copyhold  estate,  Ac,  and  all  moneys  in  the  funds,  and 
tcurititt  for  money,  dehtt  on  mortgage^  and  all  other  his  estate  and  effects,"  Ac,  sabject  to  the 
payment  of  all  hli  just  debts  and  funeral  and  testamentary  ezpelises,*'  in  trust  for  the  wife  for 
lifb,  Ao.  Part  of  the  property  consisted  of  a  mortigage  In  fee  ? — Held,  that  the  deyisees  took 
the  fee  in  the  mortgaged  land,  notwithstanding  there  were  in  other  parts  of  the  will  directions 
as  to  what  the  other  two  trustees  were  to  do  with  the  "  mortgage-debt"  after  the  decease  of  the 
wife. 

The  legal  in'terett  in  land  mMtgmged  in  fee  wiU  pats  iindet  the  words  **  tiloitgages  or  secnritiet 
for  money." 

This  was  an  action  of  ejectment  brought  tdr  the  recovery  of  certain 
freehold  land  at  Hanwell  Green,  in  the  county  of  Middlesex,  which 
was  tried  before  Keating,  J.,  at  the  sittings  in  Middlesex  after  the  last 
term. 

James  Trayloe,  of  Hanwell,  by  his  will,  dated  the  16th  of  October, 
1887  (which  was  before  the  Wills  Act,  11  G.  4  &  1  Vict.  c.  26,  came 
into  operation),  devised  as  follows: — 

"  I  give  and  bequeath  unto  my  dear  wife,  Priscilla  Trayloe,  the 
free  use  and  enjoyment  of  all  and  singular  my  household  goods  aild 
chattels,  plate,  linen,  china,  and  other  effects  which  shall  be  in  and 
about  my  dwelling-house  at  the  time  of  my  decease,  for  and  during 
the  term  of  her  natural  life;  and,  from  and  immediately  after  her 
decease,  1  desire  that  the  same  and  every  part  thereof  be  sold  in  such 
way  and  manner  as  my  executors  hereinafter  named  shall  deem  most 
advantageous,  and  the  produce  thereof  shall  sink  into  and  become  a 

£rt  of  my  residuary  estate :  I  give  and  bequeath  unto  my  niece,  Grace 
irding,  the  rents,  issues,  and  profits  of  the  leasehold  estates  in  the  parisk 
of  St.  George  the  Martyr,  South wark,  and  St.  Mary,  Lambeth,  in  the 
county  of  Surrey,  lately  demised  by  me  to  Samuel  Cox,  for  and  during 
the  term  of  her  natural  life ;  and  I  direct  that  the  rent  or  rents  reservea 
by  such  demise,  after  paying  the  several  ground-rents  of  the  respective 
leasehold  estate  be  apportioned  in  equal  weekly  sums,  and  that  the  samd 
be  paid  weekly  by  the  said  Samuel  Cox  into  the  proper  hands  of  my 
*said  niece  Grace  Harding,  and  her  receipt  alone,  notwithstand-  (■«qaa 
ing  her  present  Or  any  future  coverture,  shall  be  a  good  and  '■ 
suflBcient  discharge  arid  discharges  for  such  weekly  payments ;  and, 
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from  and  immediately  after  her  decease,  I  give  and  bequeath  the  said 
rents,  issues,  and  profits  unto  her  sons  William  Harding  and  John 
Harding  and  the  survivor  of  them,  his  executors  and  administrators, 
for  all  the  residue  of  the  several  terms  of  years  therein  then  to  come 
and  unexpired,  in  equal  shares,  during  their  joint  lives,  and  the 
whole  of  such  weekly  rents  (upon  the  decease  of  one  of  them)  to  the 
survivor,  his  executors  and  administrators,  to  be  paid  and  payable  in 
such  and  the  like  manner  as  I  have  hereinbefore  directed  to  be  made 
to  their  mother  (such  bequests  to  the  said  Grace  Harding  and  her 
sons  to  be  subject  nevertheless  to  the  proviso  or  condition  hereinafter 
contained,  that  is  to  say,  that,  if  she  or  they,  or  either  of  them,  shall- 
sell,  alien,  or  dispose  of  or  otherwise  part  with  or  encumber  her  or 
their  or  his  estate  and  interest  in  the  said  leasehold  estates,  or  any 
part  thereof,  or  become  bankrupt,  or  take*  the  benefit  of  any  Act  for 
the  relief  of  insolvent  debtors,  then  I  declare  that  from  thenceforth 
the  share  and  interest  of  the  party  therein  so  offending  shall  go  to 
and  become  vested  in  my  nephew  William  Trayloe,  his  executors  and 
administrators,  for  his  and  their  own  use  and  benefit ;  and  I  expressly 
direct  that  the  said  Samuel  Cox  shall  not  on  any  account  or  pretence 
whatsoever  pay  the  said  weekly  sums  in  advance  either  to  the  said 
Grace  Harding  or  to  her  said  two  sons,  but  only  as  and  when  the 
same  shall  become  due  and  payable, — the  first  of  such  weekly  pay- 
ments to  be  made  to  the  said  Grace  Harding  within  one  month  aft»i 
my  decease :  and  it  is  my  will  and  desire  that  the  said  Samuel  Cox. 
*3101  ^^®  executors,  administrators,  and  *assigns,  shall  receive  and 
^  take  the  rents  and  profits  of  all  that  my  leasehold  house 
situate  at  the  corner  of  Hooper  street  and  Gloucester  street,  Lambeth, 
now  in  the  occupation  of  S.  Bartram,  to  and  for  his  and  their  own 
use  during  so  long  a  time  as  he  or  they  shall  continue  to  pay  the  said 
weekly  rent  to  my  said  niece,  and,  after  her  decease,  to  her  said  two 
sons  and  the  survivor  of  them,  his  executors  and  administrators,  in 
manner  aforesaid :  and  I  hereby  declare,  that,  if  the  said  Samuel  Cox 
shall  make  default  in  payment  of  the  said  weekly  sums  after  the 
same  shall  have  become  due  and  payable  for  the  space  of  twenty -one 
days,  or  if  he  shall  pay  the  said  sums  in  advance  before  the  same 
shall  have  actually  become  due,  or  shall  pay  the  same  to  any  other 
person  than  the  said  Grace  Harding,  William  Harding,  and  John 
Harding,  or  the  survivor,  then  and  in  either  of  the  said  cases  the  said 
bequest  to  the  said  Samuel  Cox  shall  be  null  and  void,  and  from 
thenceforth  the  rents  and  profits  of  such  last-mentioned  leasehold 
house  shall  be  received  by  my  nephew  the  said  William  Trayloe,  his 
executors  and  administrators,  and  retained  by  him  and  them  for  his 
^  and  their  own  use :  I  give,  devise,  and  bequeath  unto  my  said  dear 
wife  Priscilla  and  my  friends  James  Lloyd,  of,  &c.,  and  Charles 
Brown,  of,  &c.,  all  that  my  copyhold  estate  situate  at  Hanwell  afore- 
said, and  all  moneys  in  the  funds,  and  securities  for  money  debts  on 
mortgage,  and  all  other  my  estate  and  effects  of  whatever  nature  or 
kind  soever,  or  wheresoever  situate  (not  hereinbefore  bea  ueathed),  sub- 
ject to  the  payment  of  all  my  just  debts  and  funeral  and  testamentary 
expenses,  upon  trust  to  receive  the  rents,  issues,  and  profits  of  mj 
said  copyhold  estate,  and  all  the  interest,  dividends,  and  annual  pro- 
ceeds of  the  residue  of  my  estate,  and  thereout  in  the  first  place  to 
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pay  the  annual  ^premiums  which  may  from  time  to  time  be-  r^qi-i 
come  necessary  for  keeping  up  a  policy  of  assurance  for  the  '■ 
sum  of  9991  effected  by  me  many  years  since  upon  the  life  of  my 
Baid  wife,  in  the  County  Life  Assurance  Society  in  London,  and  the 
residue  of  such  rents,  interests,  dividends,  and  annual  proceeds,  in 
trust  for  my  said  wife,  for  her  own  sole  use  and  benefit,  during  the 
term  of  her  natural  life ;  and,  from  and  immediately  after  her  decease, 
I  give,  devise,  and  bequeath  unto  my  said  nephew,  William  Trayloe. 
all  my  said  copyhold  messuages,  lands,  and  hereditaments,  with  their 
respective  appurtenances,  situate  at  Hanwell  aforesaid,  for  and  during 
the  term  of  his  natural  life ;  and,  from  and  after  his  decease,  I  give, 
devise,  and  bequeath  the  same  to  his  son,  James  Trayloe,  his  heirs 
and  assigns  for  ever,  but  upon  this  condition,  nevertheless,  that  no 
road  or  footpath  shall  be  made  or  used  thereupon  or  any  part  thereof, 
to  communicate  with  the  land  adjoining  heretofore  sold  by  me  to  Dr. 
Hume ;  and  it  is  my  will  and  desire  that  the  several  tenants  now 
residing  upon  my  said  copyhold  estate  shall  not  be  molested,  turned 
out  of  possession,  or  their  present  rents  raised,  provided  they  pay 
their  rents  (except  in  case  of  carrying  on  any  noisy  or  offensive  trade 
or  business),  and  that  the  said  tenants  do  have  the  same  rights  and 
privileges  continued  to  them  during  their  respective  occupations  as 
they  now  have  or  may  enjoy  at  the  time  of  my  decease :  I  give  and 
bequeath  unto  the  said  James  Lloyd  and  Charles  Brown  the  proceeds 
of  the  said  policy  of  assurance  for  999 1  which  will  become  payable 
on  the  death  of  ray  said  wife,  with  all  accumulations  thereon :  also 
that  reversionary  interest  of  and  in  the  share  of  Sophia  Huselage  in 
and  to  a  certain  part  or  share  of  2000Z.  Consols  which  will  also 
become  payable  upon  the  death  of  my  said  wife;  and  also  all  that 


mortgage-debt  or  sum  of  680Z.  diie  to  me  from  Edward  *  Charmers, 
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and  securedy  with  interest  thereon  at  the  rate  o/ol,  per  cent.,  on  his 
freehold  estate  at  Hanwell,  upon  trust  to  collect  and  get  in  the  several 
moneys  to  become  due  and  payable  upon  and  by  virtue  of  the  said 
policy  of  assurance  and  reversionary  interest,  and  to  invest  the  same 
in  8  per  cent.  Consols  or  Reduced  Bank  Annuities,  and  to  pay  the 
dividends  arising  therefrom  and  also  the  interest  on  the  said  mortgage- 
debt  of  680 Z.  into  the  proper  hands  of  my  wife's  nephew  James  Rippen 
and  Martha  his  wife  jointly  during  their  joint  lives,  for  their  joint  use 
and  benefit;  and  their  joint  receipt  shall  be  a  sufficient  discharge  to 
my  executors  for  the  same ;  and,  after  the  decease  of  him  or  her,  then 
to  pay  the  whole  of  such  dividends  and  interest  to  the  survivor  of 
them  during  his  or  her  life  for  his  or  her  sole  use  and  benefit ;  and, 
from  and  after  the  decease  of  the  survivor  of  them,  then  upon  trust 
to  pay,  transfer,  and  divide  such  principal  stock,  moneys,  and  mort- 
gage-debt, to  and  amongst  all  and  every  such  children  or  child  of  them 
the  said  James  Rippen  and  Martha  his  wife  as  the  survivor  of  them 
shall  or  may  by  any  deed  or  instrument,  or  by  his  or  her  last  will 
and  testament,  or  by  any  codicil  or  codicils  thereto,  appoint  to  receive 
or  give  and  bequeath  the  same ;  and,  in  default  thereof,  then  in  trust 
for  all  and  every  the  children  of  the  said  James  Rippen  and  Martha 
his  wife,  in  equal  shares  and  proportions,  with  benefit  of  survivorship : 
I  eive  and  bequeath  unto  the  said  James  Lloyd  and  Charles  Brown 
all  that  other  mortgage-debt  or  sum  of  700 Z.  due  to  me  from  William 
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Fox,  and  secured,  with  interest  thereon  at  the  itite  of  5  per  cent.,  on 
his  copyhold  estate  at  Hanwell,  upon  trust  to  pay  a  moiety  of 
the  interest  arising  thereon,  from  and  after  the  death  of  my 
said  wife,  into  the  proper  hands  of  my  said  nephew  William 
Trayloe,  for  his  life;  and,  from  and  after  his  decease,  to  stand 
*^131  ^^ssessed  of  a  moiety  of  the  said  principal  sum  of  700L  and 

J  interest  in  trust  for  all  and  every  the  children  of  the  said 
William  Trayloe  (except  James,  whom  I  have  hereinafter  provided 
for),  in  equal  shares  and  proportions,  with  benefit  of  survivorship,  the 
shares  to  be  paid  and  payable  on  their,  his,  or  her  respectively  attain- . 
ing  the  age  of  twenty -one  years ;  and,  as  to  the  other  moiety  of  the 
said  interest  arising  from  the  said  mortgage-debt  or  sum  of  700?.,  I 
direct  my  said  trustees  to  pay  the  same  into  the  proper  hands  of  my 
said  niece  Grace  Harding  for  her  life,  and,  from  and  after  her  decease, 
to  stand  possessed  of  the  remaining  part  of  the  said  last-mentioned 
mortgage-debt  and  interest,  in  trust  to  pay  and  divide  the  same  equally 
between  her  said  two  sons  William  Harding  and  John  Harding  and 
the  survivor  of  them  (in  the  event  of  either  of  them  dying  in  the  life- 
time of  their  said  mother)  upon  their  or  his  attaining  the  age  of 
twenty-one  years :  I  give  ana  bequeath  unto  the  said  James  Lloyd 
and  Charles  Brown  all  that  other  mortgage-debt  or  sum  of  1036?.  due 
to  me  from  John  Bransgrove,  and  secured,  with  interest  thereon  at 
the  rate  of  5?.  per  cent.,  on  his  copyhold  estate  at  Hanwell,  upon  trust 
to  pay  the  interest  thereof  into  the  proper  hands  of  my  niece  Eliza- 
beth Davis  for  her  life,  and  her  receipt  alone,  notwithstanding  any 
piesent  or  any  future  coverture,  shall  be  a  good  and  sufficient  dis- 
charge and  discharges  to  my  said  trustees  from  time  to  time  for  the 
same ;  and,  from  and  after  her  decease,  to  stand  possessed  of  the  said 
last-mentioned  mortgage-debt  of  1036?.  and  interest,  upon  trust  for  all 
and  every  the  lawful  children  of  the  said  Elizabeth  Davis  which  may 
be  living  at  her  decease,  in  equal  shares  and  proportions,  and  if  there 
shall  be  only  one  such  child,  then  the  whole  to  such  one  child  upon 
attaining  the  age  of  twenty-one  years:  But,  in  case  the  said  Elizabeth 
*S14l  ^^^^^  ^^^'^  happen  to  aie  *without  leaving  lawful  issue  her 

J  surviving,  then  1  give  and  bequeath  the  said  mortgage-debt  or 
principal  sum  of  1086?.  in  manner  following,  that  is  to  say,  the  sum 
of  600?.,  part  thereof,  unto  and  amongst  all  the  lawful  children  of  my 
said  nephew  William  Trayloe  (except  his  son  James,  whom  I  have 
hereinbefore  provided  for),  as  shall  be  living  at  the  decease  of  the  said 
Elizabeth  Davis,  in  equal  shares  and  proportions,  to  be  paid  and  pay- 
able on  their  respectively  attaining  the  age  of  twenty -one  years,  with 
benefit  of  survivorship ;  and  the  sum  of  486?.  (the  residue  thereof) 
unto  the  said  William  Harding  and  John  Harding  equally  between 
them,  and,  in  case  either  of  them  shall  then  be  dead,  then  the  whole 
to  the  survivor,  his  executors  and  administrators:  And  it  is  my  will 
and  desire  that  none  of  the  mortgages  by  me  hereinbefore  given  shall 
be  called  in  or  proceedings  against  the  respective  mortgagors  taken 
to  compel  payment  of  the  same  respectively,  unless  there  shall  be  six 
months'  interest  in  arrear  and  unpaid ;  and,  further,  that  the  principal 
sums  so  secured  on  mortgage  as  aforesaid,  when  the  same  shall  be 
received,  shall  be  invested  by  my  said  executrix  and  executors  in  the 
purchase  of  8  per  cent.  Consols  or  reduced  Bank  Annuities,  upon 
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the  like  trusts  and  to  and  for  tlie  same  intents  and  purposes  as  arc 
hereinbefore  declared  of  and  concerning  the  same  respectively :  I  give 
and  bequeath  unto  John  Moore,  of,  &c.,  the  legacy  of  200t  stock  NeMT 
8J  per  cent.  Annuities:  I  also  give  and  bequeath  unto  my  friend 
Martha  Judge,  daughter  of  Elizabeth  Judge,  the  legacy  of  lOOZ.  like 
stock:  And  I  hereby  declare  that  the  bequests  to  the  said  Grace 
Harding,  Elizabeth  Davis,  and  Martha  Judge  shall  not  be  subject  to 
the  control,  debts,  or  engagements  of  any  present  olr  after-taken  hus- 
band ;  and  their  receipts  alone,  notwithstanding  any  coverture,  shall 
be  good  and  sufficient  discharges' *to  my  executors  for  the  r»Q-ix 
same:  And  as  to  the  rest,  residue,  and  remainder  of  my  estate  ^ 
and  effects,  of  what  nature  or  kind  soever,  and  wheresoever  situate, 
after  the  demise  of  my  said  wife,  I  direct  my  said  executors  herein* 
after  named  to  sell  and  dispose  thereof  and  convert  the  same  into 
money,  and  pay  and  divide  the  same,  after  the  payment  of  all  neces- 
sary expenses  thereotit,  to,  between,  and  among  the  said  Grace  Hard- 
ing, William  Trayloe,  and  James  Rippen,  in  equal  shares  and  propor- 
tions, with  benefit  of  survivorship :  And  I  hereby  nominate,  constitute, 
and  appoint  my  said  dear  wife  and  the  said  Jam^s  Lloyd  and  Charles 
Brown  executrix  and  executors  of  this  my  will,  hereby  revoking  all 
wills  or  other  testamentary  dispositions  by  me  at  any  time  heretofore 
made,  and  declare  this  only  to  be  my  last  will  and  testament :  And, 
lastly,  I  give  and  bequeath  unto  each  of  them  the  said  James  Lloyd 
and  Charles  Brown  the  legacy  of  10/.  upon  their  proving  this  my  will : 
And  I  desire  that  they  do  retain  from  time  to  time  all  their  just  and 
reasonable  expenses  in  carrying  the  trusts  of  this  imj  will  into  execu- 
tion, out  of  the  said  trust  estates.  In  witness,"  &c. 
The  question  was  whether  Priscilla  Trayloe,  under  whose  will  the 

i)laintiff  claimed,  took  under  the  will  of  James  Trayloe  an  estate  for 
ife  only,  or  an  estate  in  fee,  she  having  survived  the  other  two  exe- 
cutors. 

Under  the  direction  of  the  learned  Judge,  a  verdict  was  taken  fot 
the  plaintift^  leave  being  reserved  to  the  defendants  to  move  to  enter 
a  verdict  for  them  or  a  nonsuit,  if  the  Court  should  be  of  opinion  that 
Priscilla  Trayloe  took  only  an  estate  for  life. 
Honyman,  on  a  former  day  in  this  term,  obtained  a  rule  nisi  accord- 


ingly. 


u  Mills,  Q.  C,  and  R,  E.  Turner  showed  cause. — ^*Upon  the  r*oi  g 
true  construction  of  the  will  of  the  testator,  James  Trayloe,  the  ^ 
fee  simple  in  the  whole  property  passed  by  the  general  words  of  the 
devise  to  his  wife  and  Lloyd  and  Brown.  The  words  are  as  large  as 
can  be, — "  I  give,  devise,  and  bequeath  unto  my  dear  wife  Priscilla 
and  my  friends  James  Lloyd  and  Charles  Brown,  all  that  my  copyhold 
estate  situate  at  Hanwell,  and  all  moneys  in  the  fVinds  and  securities 
for  money,  debts  on  mortgage,  and  all  other  my  estate  and  eftects  of 
whatever  nature  or  kind  soever,  or  wheresoever  situate  (not  herein- 
before bequeathed),  subject  to  the  payment  of  all  my  just  debts  and 
funeral  and  testamentary  expenses."  If  the  will  had  stopped  there, 
there  could  have  been  no  doubt.  But  what  follows  amounts  to  no 
more  than  declarations  of  trust.  That  these  general  words  will  carry 
mortgages  in  fee  and  trust  estates  is  clear.  [Btlks,  J. — Primfi  facie.] 
It  lies  upon  those  who  seek  to  cut  down  the  generality  of  the  words, 
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to  show  that  a  contrary  intention  appears  from  subsequent  parts  of 
the  will.  Mr.  Jarman,  discussing  the  operation  of  a  general  devise  on 
real  estate  vested  in  the  testator  as  mortgagee  or  trustee,  says, — 
Jarman  on  Wills,  2d  edit.  591  (3d  edit.  658),— '*  The  rule  at  length 
established,  after  much  fluctuation  of  authority,,  is,  that  such  property 
will  pass  under  a  general  devise  of  lands,  unless  a  contrary  intention 
can  be  collected  from  the  testator's  expressions,  or  from  the  purposes 
or  limitations  to  which  he  has  devoted  the  subject  of  disposition."  At 
p.  597  (3d  edit.  664),  he  says:  **  Whether  lands  held  by  a  testator  as 
mortgagee  will  pass  by  the  words  *  mortgages'  or  *  securities  for  money,' 
has  been  the  subject  of  much  controversy.  The  affirmative  was  sup- 
posed to  have  been  decided  in  the  early  case  of  Crips  v.  Grysil,  Cro. 
Car.  37 :  but,  on  a  recent  examination  of  the  record  (see  9  B.  &  C.  282 
(E.  C.  L.  R.  vol.  17)),  it  appeared  that  the  will  contained  in  addition  to  the 
♦S171   *w^^^  'mortgages,'  other  expressions  more  unequivocally  apply - 

-'  ing  to  the  land.  The  first  of  the  modern  cases  in  which  this 
question  was  agitated,  was  Renvoise  v.  Cooper,  6  Madd.  371,  where  a 
testator  devised  all  the  residue  of  his  freehold  hereditaments,  of  what 
nature  or  kind  soever,  unto  his  wife  H.,  her  heirs  and  assigns,  to  sell 
and  dispose  of  as  she  pleased,  and  he  gave  all  the  residue  of  his  bonds, 
mortgages^  and  other  securities  for  money  and  eflFects,  unto  his  said 
wife :  Sir  John  Leach,  V.  C,  held  that  a  mortgage  in  fee  passed.  He 
observed :  *  It  may  be  that  the  mortgaged  fee  will  not  pass  to  the  wife 
by  the  residuary  devise  of  the  freehold  estate,  because,  having  no 
mortgage  for  years,  the  subsequent  gift  of  mortgages  to  the  wife  marks 
this  testator^s  intention  that  it  should  not  pass  by  that  devise.  But, 
if  this  be  so,  I  am  of  opinion  that  the  mortgaged  fee  will  pass  to  the  wife 
by  the  subsequent  gift  of  mortgages  and  other  securities  for  money,  though 
coupled  with  personal  property.  In  substance,  money  secured  by  a 
mortgage  in  fee  is  personal  property,  and  a  gift  of  a  mortgage-security 
for  money  is  a  gift  of  all  the  testator's  money  and  security ;  and  will 
therefore  pass  the  fee.' "  In  Ex  parte  Barber,  5  Simons  451,  Vice- 
Chancellor  Shadwell  held  that  the  words  "securities  for  money" 
would  pass  the  legal  estate.  The  like  was  held  in  Knight  v.  Robinson, 
2  Kay  &  J.  503.  In  re  King's  Estate,  21  Law,  J.,  Ch.  672,  5  De  Gex 
&  S.  644,  a  testator,  a  mortgagee  in  fee  of  real  estate,  gave  and 
bequeathed  to  A.  all  his  moneys,  securities  for  money,  and  all  his 
goods,  chattels,  personal  estate,  and  effects  whatsoever  and  whereso- 
ever, to  hold  to  A.,  his  executors,  administrators,  and  assigns,  he  pay- 
ing thereout  all  his  debts :  and  it  was  held  that  the  legal  estate  in  the 
mortgaged  property  passed  to  A.  *'  I  think,"  said  Vice-Chancellor 
Parker,  '*  that  I  should  be  throwing  the  law  on  this  subject  back- 
*3181   ^^^^^»  ^^^  ^departing  from  what  seems  a  very  convenient  rule 

J  of  construction, — a  rule  which  obviously  effects  the  testator's 
intention, — if  I  held  that  the  legal  estate  did  not  pass."  The  general 
rule  may,  therefore,  now  be  considered  as  firmly  established,  that 
the  legal  estate  in  a  mortgage  in  fee  passes  by  the  words  "  mortgages 
or  securities  for  money."  Eeliance  will  be  placed  on  the  other  side 
upon  the  subsequent  devise  to  Lloyd  and  Brown ;  but,  to  give  any 
operation  to  that,  it  is  necessary  to  interpolate  the  words  "from  and 
after  the  decease  of  my  said  wife."  Further,  the  devise  is  to  persjons 
who  are  afterwards  appointed  executors  and  executrix,  and  upon 
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whom  is  imposed  the  duty  of  paying  the  testator's  debts  and  funeral 
and  testamentary  expenses,  wnich  necessarily  gives  them  the  fee : 
Creaton  v.  Creaton,  3  Smale  &  G.  386;  Smith  v.  Smith.  11  C.  B.  N.  S. 
121  (E.  C.  L.  R.  vol.  103);  Spence  v.  Spence,  12  C.  B.  N.  &  199  (E.  C. 
L.  B.  vol.  104).  In  Spence  v.  Spence,  the  testator,  by  a  will  made 
subsequently  to  the  7  W.  4  &  1  Vict.  c.  26,  after  directing  that  his 
debts  and  funeral  and  testamentary  expenses  should  be  paid  by  his 
executors  as  soon  as  conveniently  might  be  after  his  decease,  devised 
all  his  real  and  personal  estate  to  trustees  (whom  he  afterwards 
appointed  his  executors),  in  trust  to  pay  the  rents  and  proceeds  thereof 
to  his  son  J.  S.  for  his  natural  life ;  and,  from  and  after  the  death  of 
J.  S.,  in  trust  for  the  right  heirs  of  him  the  said  J.  S.  for  ever ;  and  it 
was  held,  that,  by  reason  of  the  direction  to  them  to  pay  the  debts, 
&c.,  the  trustees  took  the  legal  estate  in  fee.  Byles,  J.,  in  giving 
judgTnent,  there  says :  "  Mr.  Jarman,  in  his  treatise  on  Wills,  3d  edit. 
(3h.  34,  upon  a  review  of  all  the  authorities,  comes  to  this  conclusion, 
that,  although  the  mere^  fact  that  the  devised  property  is  charged  with 
debts  or  legacies  will  not  vest  the  legal  estate  in  the  trustees,  unless 
they  are  directed  to  pay  them,  or  the  *will  contains  some  other  r#Qi  q 
indications  of  an  intention  to  create  a  trust  for  the  purpose :  ^ 
yet,  where  the  land  is  devised  to  the  trustees,  and  they  are  appointed 
executors,  and  are  directed  to  pay  the  debts,  which  the  testator  has 
charged  upon  the  land,  the  legal  estate  vests  in  the  trustees,  and  the 
beneficiaries  are  only  cestuis  que  trust.  The  case  of  Creaton  v.  Creaton, 
3  Smale  &  G.  386,  is  distinctly  in  point.  There,  the  testator,  after 
directing  payment  of  his  debts  in  the  first  place,  devised  all  his  copy- 
hold estates  to  three  trustees  (also  his  executors)  and  the  survivor  of 
them,  and  the  heirs  of  the  survivor,  upon  trust  to  pay  the  rents  to  his 
daughters  and  the  survivor  of  them,  for  life,  in  equal  moieties,  and, 
after  the  decease  of  the  survivor,  he  devised  the  estate  (in  moieties)  to 
the  heirs  of  the  body  of  each  of  his  daughters,  with  remainder  over 
to  the  right  heirs  of  his  surviving  daughter :  and  it  was  held  that  the 
interests  limited  in  the  remainder  were  equitable  estates.  There,  as 
here,  there  was  first  an  active  trust  in  favour  of  the  tenant  for  life,  and 
then  a  mere  passive  trust:  but  the  debts  were  to  be  paid:  and  the 
Vice-Chancellor  (Stuart)  held,  in  conformity  with  the  rule  laid  down 
in  Jarman,  that  the  last  estate  was  a  mere  equitable  estate."  The 
same  argument  was  urged  in  Creaton  v.  Creaton  which  will  be  urged 
here :  but  no  weight  was  given  to  it. 

Honyman,  in  support  of  the  rule. — It  is  not  denied  that  the  fee  in 
mortgaged  property  will  pass  under  the  words  "  mortgages"  or  *'  secu- 
rities for  money."  Here,  the  only  question  is,  what  estate  passes  by 
the  will  of  James  Trayloe  to  the  trustees  and  executors.  In  the  notes 
to  JefFreson  v.  Morton,  2  Wms.  Saund.  11  c  and  11  e,  where  this  sub- 
ject is  very  elaborately  discussed,  the  learned  editors  say, — 11  c,  n. 
(o),— *'It  snould  be  observed,  that,  if  land  be  devised  to  trustees,  and 
debts  *or  annuities  are  charged  on  it  by  the  will,  that  alone  r^oon 
does  not  give  the  legal  estate  to  the  trustees ;  but,  if  they  are  ^ 
directed  to  pay  the  debts  or  annuities,  then  they  have  the  legal  estate 
for  that  purpose:  Kenrick  v.  Beauclerk,  3  B.  &  P.  175;  Doe  d.  Cado- 
gan  V.  Ewart,  7  Ad.  &  E.  636,  668  (E.  C.  L.  R.  vol.  34),  3  N.  &  P.  197 ; 
even  though  there  be  no  direct  devise  to  them  of  the  land :  Doe  d. 
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fieezley  v,  Woodtouse,  4  T.  R.  89 ;  Anthony  v.  Rees,  2  Cr.  &  J.  75."t 
Again,  p.  11  e,  n.  (r), — "With  respect  to  the  quantity  of  the  estate 
which  shall  vest  in  trustees :  By  the  old  law,  where  a  man  devised 
land  to  trustees  or  Executors,  without  any  words  of  limitation^  for  pay- 
ment of  his  debts,  or  until  his  debts  a^e  paid,  or  till  a  particular  sum 
shall  be  raised  out  of  the  rents  or  profits,  they  will  take  only  a  chattel 
interest,  t.  e.  an  interest  for  so  many  years  as  are  necessary  to  raise 
the  sum  required :  Cordal's  Case,  Cor.  Eliz.  316 ;  Corbet's  Case,  4  Co. 
Rep.  81  b;  Manning^s  Case,  8  Co.  Rep.  96  a;  Co.  Litt.42  a;  Hitchens 
V.  Hitchens,  2  Vern.  404.  And,  even  where  there  is  a  devise  to 
trustees  with  words  o/ inheritance,  they  shall  take  only  so  much  of  the 
legal  estate  as  the  purposes  of  the  trust  require :  t)oe  d.  White  v. 
Simpson,  5  East  162 ;  Doe  d.  Player  v.  Nicholls,  1  b.  &  C.  336,  342, 
344  (E.  C.  L.  R.  vol.  8);  Nash  v.  Ooates,  3  B.  &  Ad.  839  (E.  C.  L.  R 
vol.  23);  Doe  d.  Gord  v.  Needs,  2  M.  &  W.  129  ;t  Barker  v.  Green- 
wood, 4  M.  &  W.  421  ;t  Ackland  v.  Lutley,  9  Ad.  &  E.  879  (E.  C.  K IL 
vol.  36) ;  1  P.  &  D.  636 ;  Ackland  v.  Pring,  2  M.  &  G.  937  (E.  C.  L.  R. 
vol.  40) ;.  3  Scott  N.  R.  297.  See  also  Heardsworth  v.  Williamson,  1  Keea 
88 ;  Doe  d.  Woodcock  v.  Barthrop,  5  Taunt.  382 ;  Glover  v.  Monckton^ 
3  Bingh.  13  (E.  C.  L.  R.  vol.  11) ;  10  J.  B.  Moore  453  (E.  C.  L.  S.  voL 
17) ;  Doe  d.  Budden  v.  Harris,  2  D.  &  R.  36  (E.  0.  L.  R.  vol.  16).  But 
it  is  otherwise  where  there  is  a  devise  to  the  trustees,  with  functions 
which  show  the  intention  of  the  testator  that  they  should  take  tbe 
fee."  The  Court  must,  therefore,  look  at  the  whole  will,  and  so  con- 
strue  it  as,  if  possible,  to  make  the  whole  consistent  The  intention, 
♦3211  ^^  ^^  *submitted,  is  clear,  to  give  the  wife  a  life  interest.  The 
J  bequest  is  of  the  whole  to  the  wife,  Lloyd,  and  Brown,  for 
some  period.  If  it  is  for  the  life  of  the  wife,  one  can  readily  under- 
stand what  follows.  The  will  is  evidently  the  production  of  a  person 
not  skilled  in  will  making.  [Byles,  J. — The  great  difficultv  is,  that 
the  words  '*  securities  for  money"  have  been  held  to  give  the  whole 
interest,  whether  the  word  "heirs"  be  used  or  not.  It  must  be  so: 
otherwise  they  could  not  give  a  discharge  of  the  land.]  Lloyd  and 
Brown,  taking  the  remainder  in  fee,  might  give  a  discharge.  [Byles,  J. 
— ^The  subsequent  clause  is  a  direction  only  to  Lloyd  and  Brown,  not 
a  devise.]  If  the  whole  legal  interest  is  in  the  wife,  then  there  is  a 
direction  to  two  to  sell  and  dispose  of  that  which  is  vested  in  the  heir 
at  law  of  one.  In  Creaton  v,  Creaton,  the  devise  was  to  the  trustees 
and  their  heirs,  and  there  was  an  express  trust  to  pay  debts.  la 
Spence  v.  Spence,  the  will  was  made  after  the  statute  7  W.  4  &  1  Vict* 
c.  26,  and  there  was  a  direction  to  the  trustees  (who  wore  also  exe- 
cutors) to  pay  debts,  which  is  a  very  different  thing  from  a  devise  to 
them,  subject  to  the  payment  of  defits. 

Eble,  C.  J. — I  am  of  opinion  that  this  rule  should  be  discharged.. 
'The  question  is  what  estate  Priscilla  Trayloe  took  under  the  will  of 
her  husband  James  Trayloe.  In  form,  the  will  gives  the  security  for 
money  or  mortgage-debt  with  which  we  are  dealing  to  the  testalor^s 
wife  and  his  two  friends  James  Lloyd  and  Charles  Brown  (who  are 
afterwards  appointed  executrix  and  executors),  subject  to  the  payment 
of  all  his  just  debts  and  funeral  and  testamentary  expenses.  The 
Question  is,  what  estate  the  trustees  took.  If  an  absolute  interest,  then 
the  plaintiff,  who  claims  under  a  devise  from  the  wife,  who  survived 
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the  other  two  trustees,  is  entitled  to  recover.  I  am  of  opinion  that 
*the  will  must  be  so  construed  as  to  vest  the  fee  simple  in  the  r^ooo, 
security  in  the  three  trustees.  Before  the  late  Statute  of  Wills,  ^ 
in  general  words  of  inheritance  were  necessary  to  pass  a  fee.  Thus,  a 
devise  of  Blackacre  to  A.  B.,  without  more,  gave  an  estate  for  life  only : 
but  a  devise  of  "all  my  estate  called  Blackacre"  passed  a  fee.  So,  the 
words  '*  securities  for  money"  have  acquired  a  known  technical 
meaning,  and  will  pass  the  whole  interest  of  the  testator  in  the  mort- 
gaged premises.  The  form  of  the  will  in  question  is,  to  give  the  bene- 
ficial interest  in  the  property  to  the  wife  for  her  life,  and,  after  her 
death,  to  certain  relations  of  the  testator.  He  evidently  contemplated 
that  the  other  two  executors  and  trustees,  Lloyd  and  Brown,  would 
have  imposed  upon  them  the  duty  of  applying  the  interest  and  profits 
to  the  legatees  after  his  wife's  death.  It  turns  out,  however,  that  the 
wife  has  survived  them.  I  think  the  will  is  perfectly  well  carried  into 
effect  ty  holding  that  she  as  survivor  took  the  fee.  That  makes  the 
whole  entirely  consistent.  And  the  words  are  sufficient  to  admit  of 
that  construction.  The  wife,  Lloyd,  and  Brown  are  appointed  execu- 
tors and  trustees,  and  they  are  charged  with  the  payment  of  the  debts 
and  funeral  and  testamentary  expenses.  I  therefore  think  the  plain- 
tifi*,  who  claims  under  the  wife,  is  entitled  to  recover. 

Byles,  J. — I  entirely  agree  in  the  construction  my  Lord  has  put 
upon  this  will.  It  may  be  that  the  matter  is  made  more  clear  by  the 
introduction  of  the  words  "  and  all  other  my  estate,"  &o. :  but  the 
opinion  I  form  rests  upon  the  words  ''  securities  for  money  "  It  has 
been  held  in  a  great  many  cases,  that,  in  the  case  of  a  mortgage,  these 
words  will  pass  the  legal  estate  in  the  mortgage, — in  fee,  if  the  mort- 
gage is  in  fee.  If  that  were  not  so,  the  trustees  and  executors  would 
be  ^unable  to  oall  in  the  mortgage-money.  It  is  unnecessary  r«Q23 
to  argue  the  matter  upon  principle ;  for.  Sir  John  Leach,  M.  R.,  ^ 
held  in  Renvoise  v.  Cooper,  6  Madd.  871,  that  "a  gift  of  a  mortgage 
security  for  money  ia  a  gift  of  all  the  testator's  interest  in  the  money 
and  security,  and  will  therefore  pass  the  fee."  And  Parker,  Y.  C,  in 
the  case  of  In  re  King's  Estate^  %1  Law  J.,  Ch,  672,  6  De  Gex  &  S. 
644,  adopts  that>  and  says :  "  I  think  that  I  should  be  throwing  the 
law  on  this  subjieot  backwards,  and  departing  from  what  seems  a  very 
convenient  rule  of  con8tru,cti<Mi,T-A  rule  which  obviously  efiects  the 
testator's  intention^ — if  I  held  that  the  legal  estate  did  not  pass :"  and 
he  further  says  that  the  oocurreace  of  the  word  "  heirs"  makes  no 
difference.  That  being  so,  it  seems  to  mid  that  as  well  on  authority 
as  on  principle  the  devise  here  is  a  djevise  of  the  whole  Interest  of  the 
testator  in  the  mortgaged  property ;  and  that  construction,  so  far  from 
beine  cut  down,  seems  ta  me  to  be.  strengthened  by  the  subsequent 
W0T&  It  might  peradventure  be  necessary  to  call  in  the  mortage 
to  pay  the  debts  in  the  lifetime  of  all  1<he  trustees.  It  was  necessary, 
ther^ore,  that  they  shouJLd  have  the  fee.  All  that  the  testator  is  after- 
wards dealing  with,  is,  with  reference  to  the  beneficial  interest,  and 
not  to  the  legal  estate.  He  speaks  of  this  as  a  mortgage-debt.  The 
seoond  residuary  clause  also  shows  that  the  testator  supposes  he  has 
i^hing  more  to  dispose  of.  Upon  the  whole,  I  am  of  opinion  that 
this  i&  a  devise  of  the  legal  interest  in  the  mortgage  in  question  to 
the  trustees,  and  to  nobody  ebe. 
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Keating,  J. — I  am  of  the  same  opinion.  This  will  is  certainly  so 
framed  as  legitimately  to  give  rise  to  many  of  the  arguments  urged 
oy  Mr.  Honyman,  The  real  key  to  the  construction  seems  to  me  to 
be  this,  that  the  testator  has  done  what  testators  very  commonly  do, 
*3241  *^^^"»  *^98^"i6  ^^^^  nature  will  take  a  certain  course,  and  direct 
J  the  disposal  of  the  property  with  that  notion.  This  testator 
evidently  contemplated  that  his  two  trustees  Lloyd  and  Brown  would 
survive  his  wife.  He  gives  the  security  in  question  absolutely  to  the 
three;  and  he  gives  it  by  words  which  undoubtedly  convey  the  fee  to^ 
them.  Then,  assuming  that  the  death  of  his  wife  will  take  place 
before  that  of  Lloyd  and  Brown,  he  proceeds  to  deal  with  the  benefi- 
cial interest  in  that  event;  and,  assuming  that  the  whole  legal  interest 
is  in  the  three  trustees  or  the  survivor  of  them,  changing  the  phrase, 
he  directs  what  shall  be  done  with  the  interest  of  the  "  mortgage- 
debt."  It  appears  to  me  that  this  is  the  only  sensible  reading  of  which 
this  will  is  susceptible,  and  it  makes  the  whole  consistent  and  natural. 
I  therefore  think  the  plaintiff  is  entitled  to  retain  his  verdict. 

Rule  discharged. 


! 
I 
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m  the  oompntation  of  time,  where  the  last  diiy  falls  on  a  Sunday  or  holiday,  and  the  act  ii 
to  he  done  by  tht  Court,  and  not  by  the  party,  ez.  gr.  the  sealing  of  a  writ, — it  may  he  done  on 
the  next  praotioable  day. 

A  warrant  under  the  Absconding  Debtors  Act,  1857,  14  A  15  Vict  c  52,  was  issued  by  a 
County  Court  Judge,  upon  an  affidarit  that  the  defendant  was  about  to  go  abroad.  The  seren 
days  limited  for  the  issuing  of  a  capias  expired  on  Good  Friday : — Held,  that  a  capias  issued 
on  the  following  Wednesday  was  in  time, — ^that  being  the  earliest  day  on  which  it  was  practi- 
cable to  issue  the  wriL 

The  Absconding  Debtors  Act,  14  &  15  Vict.  c.  52,  recites  that, 
"  whereas  the  laws  now  in  force  for  the  arrest  of  debtors  absconding 
from  England  are  insufficient  and  inadequate  for  that  purpose,  by 
reason  of  the  delay  which  is  occasioned  in  obtaining  the  necessary 
process :  and  whereas  frauds  are  perpetrated  upon  creditors  residing 
at  a  distance  from  London  by  debtors  embarking  for  distant  countries 
**1251  ^^^™  various  towns  *and  seaports  in  England :  and  whereas  it 
J  is  expedient  to  provide  a  more  expeditious  and  efficacious 
mode  of  obtaining  process  for  the  arrest  of  debtors  about  to  quit  Eng- 
land, in  all  cases  where  such  debtors  are  now  liable  by  law  to  be 
arrested." 

The  1st  section  then  enacts,  that,  '*  from  and  after  the  passing  of 
this  Act  it  shall  be  lawful  for  any  commissioner  of  the  Court  of  Bank- 
ruptcy  acting  for  any  district  in  the  country,  or  the  Jud^e  of  any 
district  County  Court,  except  the  County  Court  Judges  acting  in  the 
counties  of  Middlesex  and  Surrey,  on  application  by  or  on  behalf  of 
any  creditor,  upon  due  proof  upon  affidavit,  intituled  in  one  of  Her 
Majesty's  superior  Courts  of  common  law,  of  the  creditor  applying, 
or  of  some  other  person,  or  by  solemn  affirmation  in  cases'  in  whick 
solemn  affirmation  is  allowed  by  law,  to  the  satisfaction  of  such  com- 
missioner or  Judge,  that  a  debt  of  20Z.  or  upwards  is  owing  to  such 


COMMON  BENCH  REPORTS.    (13  J.  SCOTT.    N.  S.)        325 

creditor,  and  is  then  payable  from  the  person  or  persons  against  whom 
such  application  shall  be  made,  and  that  there  is  probable  caase  for 
believing  that  such  debtor  or  debtors,  unless  he  or  they  be  forthwith 
apprehended,  is  or  are  about  to  quit  England  with  intent  to  avoid  or 
delay  the  said  creditor,  or  with  intent  to  remain  out  of  the  jurisdiction 
of  the  Courts  of  law  in  England  so  long  that  thereby  the  said  creditor 
will  or  may  be  delayed  in  the  recovery  of  the  said  debt,  to  grant  a 
warrant, — in  the  form  in  the  schedule, — to  the  messenger  of  the  said 
Court  of  Bankruptcy,  or  to  the  high  bailiflF  of  the  said  County  Court,  ^ 
whereby  the  said  messenger  or  high  bailiflF  shall  have  authority  at  * 
any  time  within  seven  days  after  the  date  of  the  said  warrant,  including 
the  day  of  such  date,  to  arrest  the  person  or  persons  named  in  such 
warrant,  and  him  or  them  safely  teep  until  he  or  they  shall  have 
given  bail  to  such  messenger  or  high  bailiflF,  or  made  deposit  with 
*him,  according  to  the  practice  observed  in  the  superior  Courts  f^qoa 
of  law,  or  until  he  shall  have  paid  the  debt  and  costs  endorsed  ^ 
on  the  said  warrant,  or  be  otherwise  discharged  from  arrest  under 
such  warrant  by  due  course  of  law,  and  that  such  warrant  shall  bear 
date  the  day  of  the  issuing  thereof,  and  may  be  executed  in  any  part 
of  England,  and  that  a  copy  of  such  warrant  or  warrants  shall  at  the 
time  of  the  arrest  be  served  upon  the  party  arrested :  Provided  always, 
that  every  creditor  who  shall  cause  such  warrant  to  issue  shall  forth- 
with cause  to  be  issued  a  writ  of  capias,  and  also,  in  cases  where  no 
action  shall  be  pending,  shall,  before  the  issuing  of  such  writ  of  capias, 
cause  a  writ  of  summons  to  be  issued  out  of  some  one  of  the  superior 
Courts  of  law  against  such  debtor  or  debtors,  and  that  upon  such 
capias  all  mandates  and  warrants  shall  issue  according  to  the  practice 
now  in  use,  notwithstanding  that  the  defendant  shall  have  been  arrested 
by  virtue  of  any  warrant  or  warrants  granted  by  such  commissioner 
or  Judge,  and  such  debtor  or  debtors  shall,  if  in  custody,  be  served 
with  such  writ  of  capias  within  seven  days  from  the  date  of  such  war- 
rant, including  the  day  of  such  date;  and  thereupon  such  debtor  or 
debtors  shall  be  considered  and  deemed  to  have  been  arrested  by 
virtue  of  the  said  writ  of  capias,  and  all  proceedings  shall  be  had 
upon  such  writ  of  capias  as  if  the  same  haa  been  issued  prior  to  the 
issuing  of  such  warrant,  and  the  arrest  made  on  such  writ  of  capias, 
and  according  to  the  practice  now  observed  in  the  said  superior  Courts 
of  law." 

The  5th  section  enacts  that  "it  shall  be  lawful  for  any  person 
arrested  upon  any  such  warrant  forthwith  before  the  issuing  of  the 
said  writ  of  capias  to  pay  the  debt  and  costs  which  shall  be  endorsed 
on  such  warrant  to  the  said  messenger  or  high  bailiflF  as  aforesaid,  or 
to  enter  into  a  bail-bond  to  such  messenger  *or  high  bailiflF,  r*Q07 
with  two  sufficient  sureties,  for  the  amount  which  shall  be  ^ 
endorsed  on  such  warrant,  conditioned  to  put  in  special  bail  as 
required  by  the  said  warrant,  or  to  make  deposit  of  the  sum  endorsed 
on  such  warrant,  together  with  lOZ.  for  costs,  and  thereupon  he  shall 
be  entitled  to  be  discharged  from  custody,  and  such  messenger  or 
high  bailiflF  is  hereby  authorized  to  discharge  such  person  accord- 
ingly. 

And  the  6th  section  enacts,  that,  ''  as  soon  as  the  person  so  arrested 
as  aforesaid  has  been  taken  into  custody  or  detained  under  the  writ 
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of  capias  hereiubefore  mentioned,  the  force  and  effect  of  the  eaid 
warrant  so  granted  as  aforesaid  shall  immediately  cease  and  determine, 
and  the  said  sheriff  shall  hold  l^e  said  person  under  or  by  virlue  of 
the  said  writ  of  capias^  in  like  manner  as  if  the  said  person  had  been 
first  arrested  under  and  by  virtue  of  the  same,  or,  in  case  the  person 
so  arrested  shall  have  made  deposit  with  the  said  messenger  or  high 
bailiff  as  aforesaid,  or  entered  into  such  bail-bond  as  aforesaid,  then, 
upon  delivery  to  the  messenger  or  high  bailiff  respectively  by  whom 
such  person  was  arrested  of  a  copy  of  the  warrant  granted  by  the  sheriff 
upon  such  writ  of  capias  as  aforesaid,  the  said  messenger  or  high 
bailiff  shall  pay  over  to  such  sheriff  as  aforesaid  the  said  deposit,  or 
assign  to  the  said  sheriff  such  bail-bond  as  aforesaid,  and  the  said 
sheriff  shall  then  hold  the  said  deposit  or  bail-bond  in  his  own  name, 
or  to  assign  the  same  in  the  same  manner  as  if  the  said  person  had 
been  first  arrested  on  the  said  writ  of  capias,  and  the  said  deposit  had 
been  made  or  bail-bond  entered  into  with  the  said  sheriff:  Provided 
always  that  the  said  sheriff  shall  not  be  in  any  manner  liable  or 
answerable  for  any  default,  misbehaviour,  or  miscarriage  of  the  person 
to  whom  such  warrant  was  addressed,  or  of  the  person  or  persons 
♦8281  "^^^^^8  ^^®  ^arrest  under  and  by  virtue  of  the  said  warrant : 
-I  Provided  also,  that,  if  no  writ  of  capias  be  issued  and  served 
within  seven  days  from  the  date  of  the  said  warrant,  including  the  day 
of  such  date,  the  person  arrested  under  such  warrant  shall  be  entitled 
to  be  discharged  from  custody,  or  in  case  the  deposit  has  been  made 
with  or  bail-bond  given  to  the  said  messenger  or  nigh  bailiff,  then  the 
said  deposit  shall  be  returned,  ^nd  the  said  bail-bond  given  up  to  be 
cancelled." 

On  the  12th  of  April,  1862,  the  plaintiffs  obtained  from  the  Judge 
of  the  County  Court  of  Staffordshire  holden  at  Walsall^  a  warrant  to 
arrest  the  defendant  under  the  provisions  of  the  Absconding  Debtors 
Act,  1851  (14  &  15  Vict.  c.  52),  founded  upon  an  affidavit  in  which 
the  plaintiffs  swore  that  the  defendant  was  indebted  to  them  ia  a 
certain  sum,  and  that  the  said  debt  was  owing  and  then  payable  to 
them  from  the  defendant.  The  affidavit  also  contained  the  following 
allegations, — ''  The  said  Samuel  Griffiths  (the  defendant)  a  few  days 
since  said  to  me,  ^  Friend  Hughes :  I  shaJl  be  compelled  to  bolt,  they 
are  pressing  me  so  hard :  \  shall  go  to  Ital  v»  out  of  the  way :'  and  one 
of  the  clerks  of  the  said  Samuel  Griffiths  has  since  informed  me  that 
all  the  said  Samuel  Griffiths's  things  were  packed  up  in  London,  ready 
for  him  to  start  to  the  continent;  and  which  statements  of  the  said 
Samuel  Griffiths  and  of  his  said  clerk  I  verily  believe  to  be  true.*^ 

On  the  14th  of  April,  the  defendant  was  arrested  under  this  warrant, 
but  was  discharged  on  ^ving  bail.  On  the  23d  the  plainti& 
obtained  an  order,  for  a  wrxt  of  capias,  which  was  issued  ana  served 
on  the  same  day.  The  defendant  afterwards  took  out  a  summons 
to  rescind  that  order ;  and  on  the  6th  of  May  the  following  order  was 
^,^291  niade  by  Williams,  J., — *'  I  do  order  that  mv  order  ♦made  in 
^  this  cause  on  the  23d  of  April  instant  {sic)  b&  rescinded,  and 
the  writ  of  capias  issued  in  pursuance  thereof,  and  all  subsequent 
proceedings,  be  set  aside,  on  the  ground  that  the  capias  was  not 
issued  witnin  seven  days  of  the  warrant :  and  I  order  that  the  defend- 
ant be  discharged  out  of  the  custody  of  the  sheriff  of  Staffordshire  aa 
to  bis  action. 
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Matthews,  in  Easter  Term  last,  obtained  a  rule  nisi  to  set  aside  Mr. 
Justice  Williams's  order.  He  submitted,  that,  as  the  seventh  day 
from  the  issuing  of  the  warrant  was  dies  non,  viz.  Good  Friday,  when, 
he  offices  being  closed,  no  writ  of  capias  could  issue  until  Wednesday 
the  23d,  the  capias  issued  on  that  day  was  in  time.  He  referred  to 
Eld  V.  Vero,  8  Exch.  655,t  and  Bowberry  v.  Morgan,  9  Exch.  730.t 

Jf.  Smith,  Q.  C,  and  Quain  showed  cause. — The  arrest  and 
detainer  of  the  defendant  under  the  capias  cannot  be  sustained,  unless 
the  Easter  holidays  are  to  be  excluded  from  computation.  The 
statute  does  not  except  them :  its  language  is  imperative,  and,  as  it  is 
a  matter  affecting  the  liberty  of  the  subject,  it  must  be  construed 
strictly.  In  Rowberry  v.  Morgan,  9  Exch.  730,t  where  Sunday  was 
the  last  day  for  appearing  to  a  specially  endorsed  writ  under  the  15 
&  16  Vict.  c.  76,  8.  27,  a  judgment  signed  on  the  following  Monday, 
for  want  of  an  appearance,  was  held  to  be  regular.  Referring  to  that 
case,  it  is  said  in  Archbold's  Practice,  10th  edit.  144,  that  "  it  is  not 
quite  clear  how  time  is  to  be  reckoned  under  the  Common  Law  Pro- 
cedure Acts  (1862,  1854).  It  seems,  that,  where  those  Acts  refer  to 
something  at  the  time  of  their  passing  known  to  the  practice  of  the 
Courts,  the  174th  rule  of  the  Hilary  Term,  1853,  applies.  But  that», 
where  an  entirely  new  course  of  proceeding  or  practice  is  introduced^ 
by  those  Acts,  *the  rule  does  not  apply."(of)  In  Chambers  v.  r^ooA 
Smith,  12  M.  &  W.  2,t  it  was  held  that  the  fifteen  days  which  by  •■ 
the  Uniformity  of  Process  Act,  2  W.  4,  c.  39,  s.  8,  must  elapse* 
between  the  teste  and  return  of  a  writ  of  distringas,  are  fifteen  clear- 
days ;  and  that  the  days  between  the  Thursday  before  and  the  Wed- 
nesday after  Easter  Day  are  to  be  reckoned  in  the  computation  of  such 
fifteen  days.  The  6th  section  of  this  Act  shows  that  the  capias  must 
be  issued  within  seven  days.  And  s.  3  enacts  that  "the  warrant  or 
warrants  which  shall  be  issued  by  virtue  of  this  Act  shall  be 
auxiliary  only  to  the  processes  now  in  use,  and  shall  be  wholly  void 
and  of  none  effect  whatsoever  as  a  protection  to  the  person  on  whose 
behalf  such  warrant  shall  have  issued,  unless  such  writ  of  capiat  shall 
he  issited  and  served  in  manner  aforesaid^  Then,  the  question  arises 
whether  the  capias  can  stand  by  itself.  To  allow  this,  would  be 
allowing  the  party  to  be  twice  arrested  for  the  same  cause,  which 
would  be  manifestly  a  violation  of  the  statute.  In  Masters  v,  Johnson, 
21  Law  J.,  Exch.  253,  it  was  held  that  the  capias  issued  under  this 
Act  ceases  to  have  any  operation  if  not  served  within  seven  days ; 
and  that  it  cannot  be  treated  as  a  valid  capias  under  the  1  &  2  Yict.  c. 
110.  [Williams,  J.— I  do  not  see  why,  if  the  defendant  is  going 
abroad,  the  capias  should  be  set  aside  because  the  proceedings  under 
the  Absconding  Debtors  Act  are  wrong.]  The  one  proceeding  being 
^merely  auxiliary  to  the  other,  if  the  one  falls,  it  is  obvious  r^qqi 
that  both  must  fall.  \  ^^^ 

Lush,  Q.  C,  and  Matthews,  in  support  of  the  rule. — It  is  submitted, 
that,  under  the  circumstances,  the  capias  issued  in  time ;  and  that,  at 

(a)  6m  Morris  v.  Barrett>  7  C.  B.  N.  S.  139  (E.  C.,L.  R.  toL  97).  By  a  Judge's  order  the 
deVt  and  costs  were  to  be  paid  by  instalments  of  21,  on  the  2&th  of  eaoh  month :  the  25th 
happening  to  be  a  Sanday,  the  instalment  was  offered  on  Monday,  and  refhsed,  and  Judgment 
waa  signed  on  the  foUowing  day :  and  the  Conrt  set  aside  the  judgment,  holding  that  the  defend- 
ant had  the  whole  of  Monday  to  pay  the  money. 
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all  events,  it  may  be  supported  as  a  capias  under  the  1  &  2  Vict  c, 
110.  The  seventh  day  from  the  date  of  the  warrant  under  the  14  & 
15  Vict.  c.  52  being  Good  Friday,  no  writ  could  be  issued  until  the 
following  Wednesday.  Every  Act  of  Parliament  having  reference 
to  writs  must  be  read  with  the  knowledge  thai  there  are  certain  days 
on  which  writs  cannot  be  issued.  By  the  8  &  4  W.  4,  c.  42,  s.  43, 
Easter  Monday  and  Tuesday  are  made  holidays :  and  by  the  rule  of 
Hilary  Term,  6  W.  4,  Good  Friday  and  Easter  Eve  are  added. 
Those  four  days,  therefore,  are  close  holidays,  and  no  writ  could  be 
issued  upon  either  of  them ;  and,  if  the  last  day  falls  on  one  of  them, 
it  must  necessarily  be  excluded  from  the  computation,  f Smith. — 
That  is  repealed  by  the  rules  of  Hilary  Term,  1858  (IS  C.  B.  1  (E. 
C.  L.  E.  vol.  76)).  The  rules  now  in  force  are  the  174th  and  175th  of 
that  term.  The  former  provides,  that,  "in  all  cases  in  which  any 
particular  number  of  days,  not  expressed  to  be  clear  days,  is  prescribed 
Dy  the  rules  or  practice  of  the  Courts,  the  same  shall  be  reckoned 
exclusively  of  the  first  day  and  inclusively  of  the  last  day,  unless 
the  last  day  shall  happen  to  fall  on  a  Sunday,  Christmas  Day,  Good 
Friday,  or  a  day  appointed  for  a  public  fast  or  thanksgiving;  in 
which  case  the  time  shall  be  reckoned  exclusively  of  that  day  also.*' 
And  the  latter  provides,  that  "  the  days  between  Thursday  next  before 
•and  the  Wednesday  next  after  Easter  Day,  and  Christmas  Day  and 
the  three  following  days,  shall  not  be  reckoned  or  included  in  any 
fTules,  notices,  or  other  proceedings  except  notices  of  trial,  or  notices 
■^8321  ^^  inquiry."].  It  is  *not  a  question  of  excluding  a  day  from 
-'  the  computation  here.  [Erle,  C.  J.,  referred  to  the  case  of 
GRawlings,  app.,  The  Overseers  of  West  Derby,  resp.,  2  C.  B.  72, 
1  Lutw.  Reg.  Cas.  378,  where  Sunday  was  held  not  to  be  excluded 
from  the  time  limited  for  the  service  of  a  notice  of  claim  on  the 
overseers,  under  the  6  &  7  Vict.  c.  18,  s.  4.]  That  was  the  case  of  an 
act  done  by  the  party:  here,  the  act  to  be  done;, — ^the  sealing  of  the 
writ, — is  one  that  is  to  be  done  by  the  officer  of  the  Court.  Where 
the  last  day  falls  on  a  Sunday  or  holiday,  and  the  act  is  one  which  is 
to  be  done  by  the  Court,  and  not  by  the  party,  that  day  is  necessarily 
excluded,  and  it  may  be.  done  on  the  next  possible  day.  In  Row- 
berry  v.  Morgan,  9  Bxch.  780,t  the  question  was  whether  the  plain- 
tiff had  violated  the  restraint  imposed  on  him  by  the  statute.  In 
Lewis  v.  Calor,  1  Fost  &  Fin.  306,  it  was  ruled  by  Erie,  C.  J.,  that 
Sundayis  not  included  in  the  days  for  appearance  to  a  writ  under  the 
Bills  of 'Exchange  Acty  18  &  19  Vict.  c.  67,  if  it  be  the  last  day. 
[/SWit'eA  referred  to  Peaoock,  app.,  The  Queen,  resp.,  4  C.  B.  N.  S.  264 
•  (E.  C.  L.  R.  vol.  98),  where  it  was  held  that  Sunday  is  to  be  computed 
in  the  three  days  allowed  fDr  an  application  to  justices  to  state  a  case 
for  the  opinion  of  one  of  the  superior  Courts,  under  the  20  &  21 
Vict.  c.  43,  s.  2,  although  it  be  the  last  day.]  That  was  an  act  to  be 
done  by  the  poKy,  which  is  very  different  from  an  act  of  the  Court, 
whioh  cannot  be  done  on  a  Sunday  or  holiday.  In  Archbold's 
Practice,  10th   edit  787,  it  is  said:  "If  the  last   of  the  days  for 

Jutting  in  bail  fall  on  a  Sunday,  the  defendant  has  all  the  Mon- 
ay  following  te  put  in  bail;  and  so,  if  the  last  of  the  days 
be  Christmas  Day,  Good  Friday,  or  a  day  appointed  for  a  public 
fast  or  thanksgiving,  the  defendant  has  all  the  following  day  to  put 
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them  in.  Where  the  arrest  was  on  the  Ist  of  Aprils  and  the  8th  and 
9th  were  Easter  Monday  and  ^Tuesday,  the  Court  held  that  r^goo 
the  defendant  had  the  whole  of  Wednesday  to  put  in  bail,  and  '- 
set  aside  a  writ  in  an  aetion  on  the  bail-bond,  sued  out  on  the  10th, 
although  not  served  until  the  11th  :"  Alston  n,  Underhill,  1  C.  &  M. 
492.t  Sor  in  Wheeler  t;.  Green,  7  DowL  P.  C.  194,  where  the  declara- 
tion was  filed  on  the  24th  of  December,  with  notice  to  plead  in  four 
days,  judgment  signed  for  want  of  a  plea  on  the  2dth  was  set  aside  for 
irregularity.  Then,  as  to  the  service, — no  seven  days  are  limited 
where  the  party  is  not  in  custody.  *' Forthwith"  means  without 
unaeasonaUe  delay. 

£blb,  C.  J. — I  am  of  opinion  that  Mr.  Lush  is  entitled  to  have  the 
Older  of  my  brother  Williams  set  aside  upon  one  short  ground.  By 
the  statute,  the  creditor  is  authorized  to  obtain  a  warrant  ibr  the  arrest 
of  his  debtor  when  there  is  reason  to  believe  he  is  about  to  abscond ; 
and  he  is  required  forthwith  to  cause  a  writ  of  capias  to  be  issued, 
and  to  cause  the  debtor,  if  in  custody,  to  be  served  with  such  writ 
of  capias  within  seven  days  from  the  date  of  such  warrant,  including  the 
day  of  such  date ;  and  then  the  action  is  to  proceed  in  the  ordinary 
way.  Now,  the  capias  cannot  be  issued  unless  the  Court  is  in  a  posi- 
tion to  act.  I  am  of  opinion,  that,  when  the  last  of  the  seven  days 
happens  to  fall  on  a  day  which  is  declared  to  be  a  holiday,  and  on 
which  the  Court  cannot  act,  the  party  has  until  the  next  following 
day  on  which  the  Court  can  act  to  issue  his  writ  It  seems  to  me 
that  the  distinction  between  a  thing  which  is  to  be  done  by  the  Court 
and  a  mere  act  of  the  party,  is  maintainable.  Where  the  act  is  to 
be  done  by  the  Court,  and  the  Court  refuses  to  act  on  that  day,  the 
intendment  of  the  law  is  that  the  party  shall  have  until  the  earliest 
day  on  which  the  Court  will  act.  Here,  the  seventh  day  *fell  r^ooA 
on  Good  Friday,  when  no  writ  could  issue.  I  think  it  was  ^ 
well  issued  on  the  Wednesday,  which  was  the  earliest  day  on  which 
it  could  issue.  I  am  aware  of  no  case  with  which  this  can  conflict. 
Under  the  Bills  of  Exchange  Act,  18  &  19  Vict.  c.  67,  the  defendant 
has  twelve  days  within  which  to  enter  an  appearance :  and  in  Lewis 
I'.  Calor,  1  Fosti  k  Fin.  306, 1  ruled  that,  the  twelfth  day  being  a  Sun- 
day, the  party  had  all  the  thirteenth  to  appear.  I  find  the  legislature 
in  that  Act  contemplated  these  very  rul^ ;  because  in  s.  7  they  enact 
that  "the  provisions  of  the  Common  Law  Procedure  Aet,  1852,  and 
the  Common  Law  Procedure  Act,  1854j  and  all  rules  made  under  or 
bj  virtue  of  either  of  the  said  Acts,  shall,  so  far  as  the  same  are  or 
naav  be  made  applicable,  extend  and  apply  to  all  proceedings  to  be 
had  or  taken  unaer  that  Act."  The  cases  Mr.  Lush  referred  to  as  to 
the  time  for  putting  in  bail  are  strictly  analogous.  Thus,  in  Alston 
17.  Undsrhill,  1  C.  &  M.  492,t  where  the  time  for  putting  in  bail  ex- 
pii^  on  Easter  Monday,  the  Court  of  Exchequer  held,  that,  as  it 
could  not  be-  done'  before,  the  party  had  the  whole  of  the  following 
Wednesday  for  putting  in  bail.  The  same  principle  is  exemplified 
itt  Wheeler  »;  Green,  7  Dowl.  P.  C.  194.  There  is,  therefore,  as  it 
seaibs  to  me,  abundant  analogy  for  the  decision  we  have  come  to  in 
this  case;  and  I  am  not  aware  of  any  authority  against  it.  Bow  berry' 
»♦  Morgan,  9  Exch.  730,t  if  properly  understood,  will  be  found  to  be 
entirely  inapplicable.    The  aefendant  had  eight  days  to  appear :  it 
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would  be  imposing  additional  delay  and  vexation  on  the  creditor,  if, 
where  the  eighth  day  happened  to  be  Sunday,  the  time  for  appearing 
should  be  extended  to  the  ninth  day.  As  no  act  was  to  be  done  by 
the  Court  there,  the  Sunday  counted.  There  is  nothing  in  that  that 
is  inconsistent  with  the  decision  I  am  now  pronouncing.  Without, 
*3351  *^^®^®f^^®»  goi^g  *into  the  distinction  between  serving  or  issu- 
^  ing  the  capias,  it  seems  to  me  that  the  writ  having  issued  on 
the  first  day  on  which  it  could  be  issued,  it  was  in  time,  and  the  plain- 
tiflF  is  entitled  to  succeed  on  this  motion. 

Williams,  J. — I  am  of  the  same  opinion.  The  difficulty  which  I 
have  felt  arises  from  the  consideration  that  we  are  not  deciding  here 
with  reference  to  any  rule  or  practice  of  the  Court,  but  what  is  meant 
by  the  Act  of  Parliament, — the  proceeding  being  entirely  the  creature 
of  the  14  k  15  Vict.  c.  52.  I  am  very  sensible  of  the  hardship  which 
a  strict  and  literal  construction  superinduces  in  this  as  in  many  other 
cases.  I  had  very  many  similar  applications  at  Chambers  by' reason 
of  the  intervening  holidays,  causing  in  some  instances  very  serious 
consequences.  But,  upon  the  whole,  I  a^ee  with  my  Lord  that  we 
should  put  a  liberal  interpretation  upon  this  statute,  and  to  hold  that 
the  legislature  meant  that  where  the  last  day  was  one  on  which  it  was 
not  practicable  to  issue  the  capias,  the  party  should  have  another  day. 

WiLLKS,  J. — I  am  of  the  same  opinion.  I  must  confess  I  have  felt 
the  same  difficulty  as  my  brother  Williams  as  to  the  construction  of 
this  Act  of  Parliament.  I  cannot  help  thinking  that  the  language 
of  its  several  parts  is  a  little  inconsistent.  But,  seeing  that  it  is  an 
Act  framed  for  the  purpose  of  aiding  creditors,  and  adding  to  the 
power  of  the  County  Courts  with  a  view  to  prevent  debtors  from 
absconding,  I  think  it  is  not  too  much  to  say  that  the  Act  should  be 
construed  with  reference  to  the  practice  which  it  recognises.  I  there- 
fore think  it  not  unreasonable  to  hold  that  the  legislature  intended 
♦3361  *^^*  ^^®  statute  should  be  construed  by  the  light  of  that  prac- 
^  tice.  If  that  be  so,  the  *case  of  Lewis  v.  Calor,  1  Fost.  &  Fin. 
806,  where  mv  Lord  held  that  the  time  allowed  by  my  brother  Eeat- 
ing's  Act  for  the  defendant's  appearance  might  be  extended  to  the  thir- 
teenth day  where  the  twelfth  was  a  Sunday,  is  in  point  with  refer- 
ence to  this  Act.  The  rules  of  practice  are  by  express  enactment 
made  applicable  to  the  proceedings  under  that  Act.  And,  though 
there  are  not  so  many  words  to  the  same  eSect  here,  yet  there  is 
abundant  evidence  that  it  was  intended  that  the  proceedings  under 
this  Act  should  be  conducted  in  accordance  with  and  analogy  to  the 
proceedings  of  the  Courts  in  other  cases.  If  the  last  day  on  which 
an  act  is  to  be  done  by  the  Court  is  a  Sunday  or  holiday,  the  act  is  to 
be  done  at  the  earliest  time  that  is  consistent  with  the  convenience  of 
the  Court.  I  am  led  to  this  conclusion  by  considering  the  absurdity 
which  would  follow  if  the  warrant  were  aated  on  Wednesday  in  Pas- 
sion Week,  in  which  case  the  last  of  the  seven  days  would  be  the 
Tuesday  following,  and  consequently  the  only  day  on  which  the 
application  could  be  made  for  the  capias  would  be  the  Thursday, — 
thus  giving  the  party  only  one  day  instead  of  seven.  That  would  be 
a  practical  absurdity  .(a)    The  last  of  the  seven  days  must  be  a  day 

(a)  Sappose  the  warrant  dat«d  on  the  Thursday  before  Easter  Day,  the  seren  days  wovid 
expire  on  the  Wednesday  next  after.  That  wonld  equally  giye  the  plaintiff  only  one  daj  la 
additton  to  the  day  of  the  date  of  the  warrant 
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on  which  it  is  possible  for  the  plaintiflF  to  obtain  the  capias.  What- 
ever may  have  been  the  doubts  which  have  crossed  my  mind  during 
the  discussion,  I  am  now  satisfied  that  the  decision  the  Court  has 
arrived  at  is  the  correct  one. 

Byles,  J. — I  am  of  the  same  opinion ;  and  I  found  my  opinion 
entirely  upon  the  words  of  the  Act  of  ♦Parliament.  The  r#QQ7 
meaning  I  take  to  be  this, — the  creditor  shall  have  seven  days  •- 
in  which  to  set  the  Court  in  motion.  Consequently,  the  seventh  day 
must  be  one  upon  which  the  Court  can  be  set  in  motion ;  otherwise,  j 
the  party  would  not  have  that  which  the  legislature  contemplated 
that  he  should  have.  Without,  therefore,  further  enlarging  upon 
the  matter,  or  referring  to  any  of  the  numerous  analogous  cases  which 
on  diligent  search  might  be  found,  I  content  myself  with  saying  that 
I  entirely  agree  with  the  conclusion  my  Lord  and  my  two  learned 
brothers  have  arrived  at  Rule  absolute. 


ORMSON  V.  CLARKE.    Nov.  19. 

Tabalar  boilers  for  hortioaltaral  buildings  had  formerly  been  cast  in  several  pieces, — a  ring 
for  the  top  and  bottom  with  boles  or  sockets  therein  into  which  Tertical  tabes  oast  separately 
were  fixed  by  means  of  iron  cement  The  plaintiff  took  out  a  patent  for  ''an  improrement  in 
the  manufacture  of  east  tabular  boilers,"  which  consisted  in  casting  the  whole  in  one  pieeef  and 
which  the  jury  fonnd  to  be  useAil  and  beneficial  to  the  pablio : — Held,  not  the  subject  of  a 
pftteDt. 

This  was  an  action  for  an  alleged  infringement  of  a  patent  for  an 
improvement  in  the  manufacture  of  cast  tubular  boilers  for  the  heat- 
ing of  horticultural  buildings.  The  form  of  the  boiler  was  not  new ; 
that  having  been  long  known  as  Weeks's  boiler,  which  consisted  of 
two  hollow  rings  with  holes  and  sockets  for  the  reception  of  vertical 
tubes,  which  were  all  cast  separately,  the  tubes  being  afterwards  fixed 
with  iron  cement  to  the  rings,  so  as  to  form  the  boiler.  The  improve- 
ment of  which  the  plaintiff  claimed  to  be  the  inventor,  was,  casting 
the  whole  boiler  in  one  piece ;  there  was  no  claim  in  the  specification 
as  to  the  mode  of  casting,  the  inventor  being  unwilling  to  make  that 
known. 

The  declaration  was  in  the  usual  form ;  and  all  the  *usual   r^ooo 
pleas  were  pleaded.    The  alleged  infringement  consisted  in   ^ 
the  casting  of  a  boiler  like  Weeks's  boiler,  but  in  tivo  pieces  only, 
the  tubes  and  one  ring  being  cast  together,  the  other  ring  separately. 

At  the  trial  before  Erie,  C.  J.,  at  the  sittings  at  Westminster  after 
last  Trinity  Term,  in  answer  to  a  question  put  to  them  by  his  Lord- 
ship, the  jury  found  that  the  plaintiff's  invention  was  useful  and 
beneficial  to  the  public,  and  a  verdict  was  found  for  the  plaintiff  on 
all  the  issues. 

Montague  Smith,  Q.  C,  on  a  former  day  in  this  Term,  pursuant  to 
leave  reserved,  obtained  a  rule  nisi  to  enter  a  verdict  for  the  defend- 
ant, on  the  grounds, — first,  that  there  was  no  invention  which  was 
new  and  the  subject  of  a  patent,  and  no  invention  to  sustain  the 
patent, — secondly,  that,  if  there  was  any  invention,  the  specification 
was  insufficient,  and  did  not  describe  it,  and  did  not  disclose  any 
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invention  the  subject  of  a  patent, — thirdly,  that  there  waa  no  in- 
fringement. 

S/iee,  Serjt.,  and  Aston,  on  a  subsequent  day,  showed  cause,  and  J/. 
Smith,  Q.  C.,  Webster,  and  Thrupp,  were  heard  in  support  of  the  rule. 
The  argument  was  confined  to  the  first  point  mentioned  in  the  rule; 
and  the  following  authorities  were  referred  to : — ^Boulton  t».  Bull,  2 
H.  Bl.  463 ;  Brunton  v.  Hawkes,  4  B.  &  Aid.  541  (E.  C.  L.  R.  vol.  6); 
Cornish  v.  Keen,  8  N.  C.  570  (E.  C.  L.  R.  vol.  82);  4  Scott  837;  Kay 
V.  Marshall,  5  N.  C.  492  (E.  C.  L.  R.  vol.  85);  7  Scott  548;  Walton 
v.  Potter,  1  Webster's  P.  C.  592 ;  4  Scott  N.  B.  91,  8  M.  &  G.  411 
(E.  C.  L.  R.  vol.  42);  Minter  v.  Mower,  1  Webster's  P.  C.  140;  Rus- 
sell v.  Cowley,  1  C.  M.  &  R.  864  ;t  Losh  v.  Hague,  1  Webster's  P.  C. 
203 :  Hindmaroh  on  Patents,  95,  96 ;  Crane  v.  Price,  4  M.  &  G.  580 
(E.  C.  L.  R.  vol.  43);  5  Scott  N.  R.  838;  Steiner  v.  Heald,  6  Exch. 
*3391  '^  Templeton  v.  M'Parlane,  1  House  of  Lords  Cases,  ♦695 ; 

-'  Smith  V.  The  London  and  North  Western  Railway  Company, 
2  Ellis  &  B.  69 ;  Harwood  v.  The  Great  Northern  Railway  Company, 
29  Law  J.,  Q.  B.  193,  in  error,  81  Law  J.,  Q.  B.  198 ;  Brook  v.  As- 
ton,  8  Ellis  &  B.  478 ;  Seed  v.  Higgins,  8  House  of  Lords  Cases  550 ; 
Ralston  v.  Smith,  9  C.  B.  N.  S.  117;  11  C.  B-  N.  S.  471  (in  error) ; 
and  Horton  v.  Mabon,  12  C.  B.  N.  S.  437  (E.  C.  L.  R.  vol.  104).(a) 

Ekle,  C.  J. — I  am  of  opinion  that  this  rule  should  be  made  abac- 
lute,  on  the  ground  that  the  invention  claimed  by  the  plaintiff  in  fais 
specification  is  not  one  which  can  be  the  subject-matter  of  a  patent. 
Tubular  boilers  such  as  those  in  question  are  perfectly  well  Known 
and  have  long  been  used  for  the  heating  of  horticultural  buildings. 
The  product  therefore  is  not  new ;  the  only  novelty  is,  the  casting  in 
one  piece  that  which  used  formerly  to  be  cast  in  several  pieces.  I 
am  of  opinion  that  that  is  not  the  subject  for  which  a  patent  can  be 
taken  out.  The  new  mode  probably  requires  more  skill  in  the  work- 
men than  the  old  one :  but  there  is  no  claim  for  any  novelty  in  the 
f)rocess  of  casting.  I  therefore  think,  that,  consistently  with  the  rule 
aid  down  by  the  Court  of  Queen's  Bench  in  Harwood  t;.  The  Great 
Northern  Railway  Company,  29  Law  J.,  Q.  B.  193,  in  error  81  Law 
J.,  Q.  3. 198,  and  adopted  and  acted  upon  in  this  Court  in  Horton  t\ 
Mabon,  12  C.  B.  N.  S.  437  (E.  C.  L.  R.  vol.  104),  we  cannot  hold  that 
the  invention  specified  here  is  one  for  which  a  patent  could  legally 
be  granted. 

Williams,  J. — I  also  am  of  opinion  that  this  rule  must  be  made 
absolute.  We  were  much  pressed  in  the  course  of  the  argument  with 
a  case  of  Smith  v.  The  Jjondon  and  North  Western  Railway  Com- 
pany, 2  Ellis  &  B.  69  (E.  C.  L.  R.  vol.  75).  But  T  think  that  case  has  no 
^♦8401  ^'PP^ic^^^^^  *whatever  to  the  present  The  discussion  there 
^  turned  entirely  upon  the  question  whether  or  not  the  plain- 
tiff's patent  had  been  infringed  by  the  defendants:  the  Court  treated 
the  patent,  as  mv  brother  Martin  did  at  Nisi  Prius,  as  one  for  the 
invention  of  a  wheel  as  described  by  the  plaintiff  in  his  specification, 
a  material  part  of  which  invention  was  a  new  and  peculiar  mode  of 
welding  the  nave.  My  brother  Martin  ruled  at  the  trial  that  an  imi- 
tation of  this  mode  of  welding  was  an  infringement  of  the  plaintiff's 
patent,  and  therefore  the  subject  of  an  action:  and  the  Court  of 

(a)  And  see  Mackelcan  r.  Reonie,  ant^,  p.  52. 
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Qaeeii'3  Bench  did  do  more  than  sustain  that  ruling.  In  the  present 
case,  however,  there  is  no  claim  for  a  new  process ;  all  the  plaintiflF 
claims  as  his  invention  is,  the  casting  in  one  piece  that  which  had 
before  been  usually  cast  in  several  pieces.  That  clearly  is  no  subject 
for  a  patent. 

Byles,  J. — I  am  of  the  same  opinion.  If  the  claim  here  had  been 
for  a  new  mode  of  casting  these  tubular  boilers,  and  the  specification 
hjid  properly  described  and  claimed  it>  peradventure  our  decision 
might  have  been  otherwise.  But  a  mere  improvement  in  performing 
an  operation  already  well  known  and  long  practised  cannot  be  the 
subject  of  a  patent  If  we  were  to  hold  this  to  be  a  good  subject  for 
a  patent,  we  should  be  extending  the  protection  granted  by  letters- 
patent  to  a  most  inconvenient  degree. 

Kbating,  J. — I  am  entirely  of  the  same  opinion* 

Bule  absolute. 


*CHANNON  V.  PARKHOUSE.  Nov.  24.     [*341 

The  mere  eireumstaDce  of  the  plakitliF  Wngan  offieerin  th«  nary,  and  hoping  to  be  shortly 
appointed  to  a  ship,  which  woald  disable  him  from  attending  to  gire  -eTidence  at  the  trial  if 
the  renae  were  changed, — Held,  raffieient  to  indnoe  the  Court  to  retain  the  venne  where  laid ; 
although  it  was  sworn  that  all  the  defendant's  witnesses  resided  at  the  place  to  which  it  was 
■oaght  to  change  it 

Denman,  Q.  C,  on  a  former  day  in  this  term,  obtained  (on  behalf 
of  the  defendant)  a  rule  to  show  cause  why  the  venue  in  this  case 
should  not  be  changed  from  London  to  the  county  of  Devon,  upon  an 
affidavit  stating  that  the  action  was  brought  to  recover  the  value  of  a 
quantity  of  furniture  purchased  by  the  defendant  in  the  way  of  his 
business  of  an  auctioneer,  appraiser,  and  furniture-broker,  and  paid 
for  by  him ;  that  the  plaintifif^s  cause  of  action,  if  any,  arose  in  the 
county  of  Devon,  and  not  in  the  city  of  London  or  elsewhere  out  of 
the  county  of  Devon ;  that  the  defendant  intended  to  call  as  witnesses 
on  his  behalf  at  the  trial  of  the  cause  several  persons  who  were  all 
resident  in  Plymouth,  where  the  plaintiff's  and  defendant's  attorneys 
both  resided;  and  that,  under  the  oircumstances.  the  deponent  believed 
that  the  cause  could  be  tried  at  much  less  expense  at  Ezeter  than  in 
London. 

Colliery  Q.  C,  showed  cause,  upon  an  affidavit  of  the  plaintiff,  who 
described  himself  as  an  engineer  in  Her  Majesty's  navy,  in  which  he 
stated,  that,  in  August^  1861,  he  was  appointed  engineer  on  board  of 
Her  Majesty's  ship  Pantaloon,  and  on  the  15th  of  September,  1861, 
he  left  England  in  the  said  ship,  and  proceeded  to  the  East  coast  of 
Africa,  where  the  ship  ran  aground  in  Poncha  Bay,  and  the  plaititift' 
was,  with  other  officers  of  the  said  ship,  ordered  home,  and  arrived  in 
England  on  the  27th  of  September,  1862;  that,  on  his  return  to 
England,  the  plaintiff  discovered  that  his  wife  had  been  living  in 

adiStery  with  one  C,  *a  major  in  Her  Majesty's regiment  v^qao 

of  foot,  and  the  plaintiff  had  instituted  proceedings  in  Her  ^ 
Majesty's  Court  for  Divorce  and  Matrimonial  Causes,  which  proceed- 
ings were  then  pending,  praying  for  a  dissolution  of  the  marriage; 
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that  the  plaintiff  also  found,  on  hia  return  to  England  as  aforesaid, 
that,  in  July  last,  his  said  wife,  whilst  so  living  in  adultery  as  afore- 
said, made  an  application  to  the  defendant  for  the  sale  of  the  plaintiflf's 
household  furniture  and  effects  in  one  lot,  and  that  the  defendant, 
without  making  any  inquiries,  purchased  the  whole  or  the  greater 
part  thereof  at  a  price  much  below  its  value,  and  removed  it  to  his 
sale-room ;  that  his  (the  plaintiff's)  said  wife  had  no  authority  from 
him  to  sell  the  said  household  furniture  and  effects,  and  the  sale 
thereof  to  the  defendant  was  made  without  his  (the  plaintiff's)  know- 
ledge or  consent;  that  the  action  was  brought  to  recover  the  said 
household  furniture  and  effects,  or  damages  for  the  wrongful  conver- 
sion thereof;  that,  being  an  engineer  in  Her  Majesty's  navy,  the 
plaintiff  might  at  a  very  short  notice  be  appointed  to  a  ship  about  to 
proceed  to  foreign  parts,  and  he  verily  believed  that  he  should 
receive  such  an  appointment  before  the  next  Assizes  are  held  for  the 
county  of  Devon ;  that  the  plaintiff  was  advised  and  verily  believed 
that  he  was  the  most  material  and  necessary  witness  in  the  action,  and 
that  he  could  not  safely  proceed  to  the  trial  thereof  without  his  evi- 
dence; and  that,  in  the  event  of  the  venue  being  changed,  the  plaintiff 
verily  believed  he  should  be  prevented  from  attending  the  trial  at 
Exeter,  or  be  compelled  to  apply  to  this  Court  to  have  the  trial  put 
off  until  he  should  again  return  to  England.  [Erle,  C.  J. — The 
cause  of  action  arose  at  Plymouth,  and  all  the  witnesses,  except  the 
plaintiff,  reside  there.  Convenience  would  therefore  seem  to  point  at 
Devonshire  as  the  proper  place  of  trial.]  The  plaintiff's  affidavit 
*34S1  *^^^'^s  *^^^  '^^  ^^'1  ^^  ^^^  probability  be  unable  to  attend  at 
J  the  trial  if  the  venue  should  be  changed.  The  rule,  laid  down 
in  Archbold's  Practice,  10th  edit.  1294,  is,  that  the  venue  may  now 
be  changed  in  a  transitory  action,  at  the  instance  of  the  defendant,  to 
the  county  where  the  cause  of  action  arose,  "unless  the  plaintiff  shows 
that  the  cause  may  be  more  conveniently  tried  in  the  county  in  which 
the  venue  was  originally  laid,  or  other  good  reason  why  it  should  not 
be  changed."  It  is  submitted  that  the  affidavit  in  answer  to  the 
motion  sufficiently  shows  that  the  cause  may  be  more  conveniently 
tried  in  London. 

Denman,  Q.  C,  in  support  of  his  rule. — ^The  application  is  mani- 
festly a  reasonable  one ;  and  nothing  is  suggested  in  the  affidavit  in 
answer  to  counterbalance  the  inconvenience  and  the  enormous  ex- 
pense which  will  attend  the  bringing  all  the  defendant's  witnesses 
from  Plymouth  to  London.  The  main  question  will  be  as  to  the  value 
of  the  goods,  which  could  only  be  proved  by  witnesses  on  the  spot ; 
whereas,  all  the  evidence  which  could  be  required  from  the  plaintiff 
would  be  a  denial  of  the  wife's  authority  to  sell  the  goods,  which 
might  very  well  be  given  on  interrogatories  or  under  a  commission. 

Erle,  C.  J. — ^I  thmk  the  plaintiff  is  entitled  to  keep  the  venue  in 
London :  but,  at  the  same  time,  I  think  he  should  consent,  that,  in  the 
event  of  his  succeeding  on  the  trial,  his  costs  shall  be  taxed  as  though 
the  trial  had  taken  place  at  Exeter. 

The  rest  of  the  Court  concurring,  and  the  plaintiff's  counsel  con- 
senting. Rule  discharged  accordingly. 
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♦BEADEE  V.  KINGHAM.    Nov.  24.  [*844 

Th«  pUintiiF,  the  bailiff  of  a  Coanty  Conrt,  being  about  to  arrest  one  H.  nnder  a  warrant  of 
•ontempt  for  non-payment  of  a  judgment-debt,  the  defendant,  in  oonsideration  that  he  would 
forbear  to  execute  the  warrant,  promised  to  pay  the  plaintiff  17^  on  a  given  day  or  surrender 
H. : — Held,  that  this  was  not  an  agreement  by  the  defendant  to  be  answerable  for  the  debt  or 
default  of  H.,  but  an  original  promise  by  the  defendant  to  pay  the  money  or  surrender  H.,  for 
which  a  note  in  writing  was  not  required  by  the  Statute  of  Frauds. 

On  the  6th  of  May  last,  the  plaintiff,  who  was  bailiff  of  the  Buck- 
inghamshire County  Court,  was  about  to  arrest  one  Hitchcock  under  a 
warrant  of  commitment  for  disobedience  of  an  order  made  in  a  cause 
in  the  County  Court  of  Malins  v.  Hitchcock,  when  the  defendant  (who 
was  Hitchcock's  brother-in-law)  promised  the  plaintiff  that,  if  he 
would  forbear  to  execute  the  warrant,  he  the  defendant  would  before 
12  o'clock  on  the  following  Saturday  morning  pay  the  plaintiff  17L 
which  sum  the  plaintiff  said  he  was  authorized  by  Malind  to  take  in 
satisfaction  of  the  debt  and  costs  in  the  County  Court,  or  surrender 
Hitchcock.  The  plaintiff  accordingly  forbore  to  arrest  Hitchcock ; 
but  the  defendant  neither  paid  the  money  nor  surrendered  Hitchcock. 
The  177.  was  not  the  whole  debt  and  costs  in  the  suit  in  the  County 
Court.  These  amounted  to  between  84t  and  85?.  But  the  plaintiff 
in  that  suit  had  authorized  the  bailiff  to  take  VII.  in  satisfaction. 
Under  these  circumstances,  the  present  action  was  brought  by  the 
bailiff  against  Kingham  upon  his  undertaking. 

At  the  trial  before  the  undersheriff  of  Buckinghamshire  on  the  2d 
of  July  last,  it  was  objected  on  the  part  of  the  defendant,  upon  the 
supposed  authority  of  Butcher  v.  Stewart,  12  Law  J.,  Exch.  291,  9 
M.  &  W.  405,t  1  Dowl.  N.  S.  620,  Goodman  v.  Chase,  1  B.  &  Aid. 
297,  and  Daviea  v.  Fletcher,  2  Ellis  &  B.  271  (E.  C.  L.  R.  vol.  75),  22 
Law  J.,  Q.  B.  429,  that  the  defendant's  promise  being  a  promise  to 
answer  for  the  debt  of  another,  it  was  one  which  by  the  4th  section  of 
the  Statute  of  Frauds,  29  Car.  2,  c.  8,  required  to  be  in  writing. 

The  undersheriff  ruled  that  this  was  a  conditional  *promise  t^qak 
to  pa}  and  therefore  within  the  4th  section  of  the  Statute  of  *- 
Frauds,  and  ought  to  have  been  in  writing;  and  that,  on  the  evidence 
of  the  plaintiff,  he  had  not  released  Hitchcock  from  the  debt.  He 
accordingly  directed  the  jury  to  find  for  the  defendant,  reserving  leave 
to  the  plaintiff  to  move  to  enter  a  verdict  for  him  for  17 Z.,  if  the  Court 
should  be  of  opinion  that  his  ruling  was  erroneous. 

Evans,  on  a  former  day  in  this  term,  obtained  a  rule  nisi. — He  sub- 
mitted that  the  promise  sued  upon  was  an  original  promise  to  pay  the 
plaintiff  17Z.  upon  the  consideration  named,  and  not  a  collateral  pro- 
mise to  answer  for  the  debt  or  default  of  a  third  person  within  the 
4th  section  of  the  Statute  of  Frauds. 

Lush,  Q.  C„  and  Hannen^  on  a  subsequent  day,  showed  cause. — The 
promise  in  a  uestion  was  a  promise  to  answer  for  the  debt  or  default  of 
another,  ana  therefore  within  the  4th  section  of  the  Statute  of  Frauds : 
the  debt  of  Hitchcock  was  not  extinguished;  he  remained  and  still 
remains  liable  upon  the  original  judgment:  Davies  r.  Fletcher,  2  Ellis 
&  B.  271  (E.  C.  L.  K.  vol.  75).  Part  of  the  contract  here  was,  that, 
Kingham  failing  to  pay  the  money,  Hitchcock  was  to  be  surrendered. 
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The  true  test  whether  the  Statute  of  Frauds  applies  or  not,  is,  whether 
or  not  the  principal  remains  liable  for  the  debt:  if  he  does,  the  pro- 
mise is  collateral,  and  m-ust  be  in  writing;  if  not,  it  is  an  original 
promise,  and  need  not  be  in  writing.  This  is  the  rule  laid  down  in 
the  notes  to  Forth  v,  Stanton,  1  Wms.  Saund.  211,  and  also  in  the 
notes  to  Birkmyr  v.  Darnell  (1  Salk.  27),  in  1  Smith's  Leading  Cases, 
5th  edit.  262,  263.  In  the  former  it  is  said:  **The  question  is,  what 
is  the  promise  ?  Is  it  a  promise  to  answer  for  the  debt,  default,  or 
miscarriage  of  another, /or  which  that  other  ^remains  liabkt 


*846] 


Not,  what  the  consideration  for  that  promise  is;  for,  it  is  plain 


that  the  nature  of  the  consideration  cannot  affect  the  terms  of  the 
promise  itself,  unless,  as  in  the  case  of  Goodman  v.  Chase,  1  B.  &  Aid. 
297,  it  be  an  extinguishment  of  the  liability  of  the  original  party." 
Mr.  Smith  observes, — "In  that  case,  the  defendant,  in  consideration 
that  the  plaintiff  would  discharge  A.  B.,  whom  he  had  taken  under  a 
capias  ad  satisfaciendum,  promised  to  pay  A.  B.'s  debt.  It  was  held 
unnecessary  that  the  promise  should  be  in  writing,  for  the  defendant's 
liability  on  his  promise  could  not  begin  till  the  plaintiff  had  discharged 
A.  B.  out  of  custody,  since  that  discharge  was  made  a  condition  pre- 
cedent ;  but  the  moment  A.  B.  was  discharged,  his  liability  was  at  an 
end,  so  that  the  defendant  was  never  liable  for  a  debt  of  A.  B.,  the 
debt  had  ceased  to  be  due  from  A.  B.  before  the  defendant  became 
liable  to  pay  it.  The  same  point  occurred  in  Butcher  v.  Stewart,  11 
M.  &  W.  857."t  [Byles,  J. — There,  the  promise  was  made  to  the 
plaintiff,  here,  it  is  to  a  third  person.]     The  statute  does  not  in  terms 

•  say  to  whom  the  promise  shall  be  made.  The  words  are,  **  No  action 
shall  be  brought  whereby  to  charge  the  defendant  upon  any  special 
promise  to  answer  for  the  debt,  default,  or  miscarriages  of  another 
person,  unless  the  agreement  upon  which  such  action  shall  be  brought, 
or  some  memorandum  or  note  thereof,  shall  be  in  writing,  and  signed 
by  the  party  to  be  charged  therewith,  or  some  other  person  thereunto 
by  him  lawfully  authorized."  A  promise,  to  come  within  that  enact- 
ment, must  be  collateral, — leaving  the  debt  or  duty  still  due :  if  it  be 
to  the  debtor  himself,  it  is  not  within  the  statute ;  that  is  a  case  of 
indemnify.  [Williams,  J. — ^lu  Hargreaves  v.  Parsons,  13  M.  &  W. 
661,t  the  defendant  and  one  Parker  agreed  for  the  sale  by  Parker  to 
the  defendant  of  the  "  put  or  call"  of  fifty  foreign  railway  shares  at 
*S471  **  ^^^^^  price  per  share  premium,  at  any  time  on  or  before 
J  the  18th  of  February,  1844.  Before  that  day,  the  defendant 
agreed  to  re-sell  the  option  to  the  plaintiff,  and  to  guarantee  the  per- 
formance of  the  agreement  by  Parker.    On  the  16th  of  February,  the 

^  plaintiff  "  called"  the  shares  (V.  e,  required  the  delivery  of  them  accord- 
ing to  the  agreement),  but  it  was  at  the  same  time  verbally  agreed 
between  him  and  the  defendant  and  Parker,  that  they  should  be 
delivered  by  Parker  to  the  plaintiff,  not  on  the  18th  of  February,  bnt 
on  the  2d  of  March,  at  Paris ;  and  it  was  held  that  this  was  not  an 
agreement  by  the  defendant  to  be  answerable  for  the  default  of  Parker, 
but  an  original  promise  by  the  defendant  for  the  delivery  of  the  shares 
by  Parker,  for  which  a  note  in  writing  was  not  required  by  the  Statute 
of  Frauds.  In  giving  judgment,  Parke,  B.,  says :  **  The  statute  applies 
only  to  promises  made  to  the  person  to  whom  another  is  already,  or  is 
to  become^  answerable.    It  must  be  a  promise  to  be  answerable  for  a 
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debt  of,  or  a  default  in  some  dutj  by,  that  other  person  towards  the 

Sromtsee.  This  was  decided,  and  no  doubt  rightly,  by  the  Court  cf 
ueen's  Bench,  in  Eastwood  v.  Kenyon,  11  Ad.  &  E.  438  (E.  C.  L.  B. 
vol.  39),  3  P.  &  D.  276,  and  in  Thomas  v.  Cook,  8  B.  &  C.  728  (E.  C. 
L.  R.  vol.  15),  3  M.  &  E.  444.  In  this  case  Parker  had  not  contracted 
with  the  plaintiff,  nor  was  it  intended  that  he  should :  there  was  no 
privity  between  them ;  the  non-performance  of  Parker's  contract  with 
the  defendant  would  be  no  default  towards  the  plaintiff,  and,  conse- 
quently, the  undertaking  by  the  defendant  was  no  promise  to  answer 
for  the  default  or  miscarriage  of  Parker  in  any  debt  or  duty  towards 
the  plaintiff.  It  was  an  original  promise  that  a  certain  thing  should 
be  done  by  a  third  person."]  In  Cripps  v.  Hartnoll,  81  Law  J.,  Q.  B. 
150,  the  daughter  of  the  defendant  had  been  committed  for  trial  on  a 
charge  of  misdemeanor.  *  At  the  request  of  the  defendant,  the  v^qaq 
plaintiff  became  bail  for  her  appearance,  the  defendant  having  L 
previously  promised  to  indemnify  him  against  all  liability  in  respect 
of  so  becoming  bail,  and  from  all  costs,  damages,  and  expenpes  in 
respect  of  the  same.  The  defendant's  daughter  did  not  appear  to  take 
her  trial,  and  the  plaintiff  was  consequently  put  to  certain  expenses, 
as  well  as  having  his  recognisance  estreated:  and  it  was  held,  upon 
the  authority  of  Green  v.  Cresswell,  10  Ad.  &  E.  453  (E.  C.  L.  R.  vol.  37), 
2  P.  &  D.  430,  that  the  case  was  one  within  the  4th  section  of  the 
Statute  of  Frauds,  and  therefore  that  the  plaintiff  could  not  recover  in 
an  action  against  the  defendant,  inasmuch  as  there  was  no  agreement 
in  writing,  nor  any  note  or  memorandum  thereof.  In  delivering  the 
judgment  of  the  Court,  Crompton,  J.,  there  says :  "  The  point  which 
was  raised  before  us,  that,  in  order  to  bring  the  case  within  the  Statute 
of  Frauds,  the  debt  or  default  in  respect  of  which  the  promise  is  made 
must  be  towards  the  promisee,  we  say  nothing  upon ;  for,  the  very 
point  was  taken  in  Green  v.  Cresswell,  and  was  held  not  to  govern  the 
case.  We  are  bound  by  Green  v.  Cresswell ;  and,  without  expressing 
any  opinion  as  to  what  would  be  the  judgment  of  a  Court  of  error  upon 
the  case  before  us,  we  hold  that  the  nonsuit  was  right."  Here  the  bailiff, 
to  whom  the  promise  was  made,  was  the  agent  of  the  creditor  to  re- 
ceive the  money.  He  had  a  special  authority  to  take  17/.  in  full,  the 
debt  and  costs  in  the  County  Court  amounting  to  between  34Z.  and  35Z.: 
the  promise,  therefore,  made  to  him  was  substantially  a  promise  to 
Malins.  [Byles,  J. — Could  Malins  have  sued  upon  that  promise?] 
It  is  submitted  that  he  might.  Eastwood  v.  Kenyon  only  decides  that 
a  promise  to  the  debtor  himself  is  not  within  the  statute, — the  Court  say- 
ing that  it  applies  only  to  promises  made  to  the  person  to  whom  another 
is  *answerable.  Williams,  J. — I  must  own  I  feel  a  great  ^©49 
difficulty  in  getting  this  case  out  of  Eastwood  v.  Kenyon  and  '- 
Hargreaves  v.  Parsons.  The  language  of  Parke,  B.,  in  the  latter  case 
is  extremely  strong.]  The  rule  deducible  from  all  the  cases,  it  is 
submitted,  is  this, — if  the  promise  extinguishes  the  debt,  it  is  within 
the  statute;  if  the  performance  of  it  only  extinguishes  the  debt,  it 
is  not.  [Byles,  J. — The  plaintiff  had  no  authority  from  Malins  to 
let  Hitchcock  go,  and  afterwards  retake  him  ?J  He  authorized  him  to 
take  17Z.  in  satisfaction :  the  bailiff  took  upon  himself  to  give  credit. 
That  the  language  of  the  Courts  in  Eastwood  v,  Keayon  and  Har- 
greaves V.  Parsons  cannot  be  literally  adhered  to,  is  clear  from  Cripps 
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V.  HartnoU.  The  promise  there  was  not  made  to  the  original 
promisee.  The  real  question  is  whether  the  original  debt  is  extin- 
guished. [Keating,  J. — The  great  authority  is  the  note  to  Forth  v. 
Stanton,  1  Wms.  Saund.  211  a.  It  is  there  said,  that,  "where  the 
promise  is  founded  upon  some  new  consideration  sufficient  in  law  to 
support  it,  and  is  not  merely  for  the  debt,  &c.,  of  another,  such  an 
undertaking,  though  in  effect  it  be  to  answer  for  another  person,  is 
considered  as  an  original  promise,  and  not  within  the  statute:  as, 
where  A.  promises  B.  to  pay  him  a  sum  of  money  in  case  he  will 
withdraw  his  record  in  an  action  of  assault  and  battery :  Read  v, 
Nash,  1  Wils.  805;  Stephens  v.  Squire,  5  Mod.  206;  Williams  v. 
Leper,  3  Burr.  1886."]  In  Williams  v.  Leper,  the  original  debt  was 
extinguished.  That  is  the  ground  upon  which  Lord  Mansfield  rests 
the  decision.  Here,  however,  the  original  debt  remains.  In  Fitz- 
gerald V.  Dressier,  7  C.  B.  N.  S.  374  (E.  C.  L.  R.  vol.  97),  A., 
through  the  agency  of  B.,  a  broker,  sold  a  parcel  of  linseed  to  C, 
who  through  the  same  broker  sold  at  an  increased  price  to  T  The 
time  for  D.  to  pay  the  price  was  to  arrive  before  that  fixed  for  the 
*3501   P^y^®^^  *^y  ^'    ^'  ^®°*  *  clerk  to  the  broker  for  the  delivery 

-I  order  for  the  seed.  The  broker  took  him  to  A.,  from  whom 
the  clerk  obtained  the  order  upon  the  faith  of  his  engagement  that 
D.  would  pay  A.  for  the  seed.  D.  on  the  following  day  sent  the 
broker  a  check  for  9007.  on  account, — ^the  precise  quantity  not  having 
then  been  ascertained.  Upon  the  seed  being  afterwards  measured,  it 
was  found  that  the  amount  payable  to  A.  upon  his  contract  with  C, 
was  971Z.  155.  6d.  In  an  action  by  A.  against  D,  to  recover  the  dif- 
ference  between  that  sum  and  the  900l  check,  it  was  held  that  the 
agreement  by  D.*s  clerk  was  not  a  contract  or  promise  to  pav  the  debt 
of  a  third  person,  within  the  4th  section  of  the  Statute  of  Frauds,  the 
seed,  the  giving  up  the  delivery  order  for  which  was  the  considera- 
tion for  that  promise,  being  the  property  of  D.,  subject  only  to  A.'s 
lien  for  the  contract-price.  Williams,  J.,  there  says :  "  The  effect  of 
the  promise  was  neither  more  nor  less  than  this,  to  get  rid  of  the 
encumbrance,  or,  in  other  words,  to  bu^  off  the  plaintiffi'  lien.  That 
being  so,  it  seems  to  me  that  the  authorities  clearly  establish  that  such 
a  case  is  not  within  the  statute.  The  case  of  Williams  v.  Leper,  3 
Burr.  1886,  proceeded  upon  this,  that  the  defendant  there  had  au 
interest  in  the  property :  nis  property  was  encumbered  by  the  land- 
lord's claim  for  rent ;  therefore,  the  promise  was  a  promise  to  pay  a 
debt  to  which  that  property  was  subject,  and  not  simply  a  promise  to 
answer  for  the  debt  or  default  of  another,  within  the  meaning  of  the 
statute.  This  is  in  accordance  with  the  cases  of  Castling  v.  Aubert, 
2  East  325,  and  Anstey  v.  Marden,  1  N.  B.  124,  which,  as  is  statcKl  in 
the  note  to  which  my  Lord  has  referred,(a)  were  decided  not  to  be^ 
♦3511   ^^^^^  ^^^  statute,  'on  the  ground  that  there  was  in  both* 

^   *cases  a  purchase  of  an  interest,  not  a  mere  undertaking  to 
pay  the  debt  of  another.' " 

Macnamara  and  Evans,  in  support  of  the  rule. — It  must  be  con- 
ceded that  the  imprisonment  of  Hitchcock  under  the  warrant  from 
the  County  Court,  and  consequently  his  discharge  from  custody,  would 
not  extinguish  the  debt :  Ex  parte  Kinning,  4  C.  B.  507,  522  (E.  C. 

(o)  The  note  to  Forth  o.  SUnton,  2  Wms.  Saund.  211  a. 
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L.  E.  vol.  56).  But  here,  it  is  submitted,  the  defendant's  promise  was 
not  a  promise  to  be  answerable  for  the  debt,  default,  or  miscarriage 
of  another ;  but  was  altogether  a  new  and  original  liability  under- 
taken by  the  defendant  upon  a  sufficient  consideration.  Hitchcock 
being  liable  for  a  sum  amounting  to  more  than  84Z.,  and  the  plaintiff, 
as  bailiff,  being  about  to  issue  a  warrant  of  contempt  upon  him,  the 
defendant  promises,  that,  in  consideration  that  the  plaintiff  will  for- 
bear to  do  so,  he  will  pay  him  17?.  on  the  following  Saturday  or 
restore  Hitchcock  to  his  custody.  Was  that  a  legal  liability  of  Hitch- 
cock? Clearly  not.  It  was  a  totally  different  liability  from  that 
under  which  Hitchcock  stood,  and  upon  a  totally  different  considera- 
tion. The  case,  therefore,  is  not  within  the  Statute  of  Frauds,  but 
falls  precisely  within  the  rule  stated  in  the  notes  to  Forth  v,  Stanton, 
1  Wms.  Saund.  211  a, — "  Where  the  promise  is  founded  upon  some 
new  consideration  sufficient  in  law  to  support  it,  and  is  not  merely  for 
the  debt,  &c.,  of  another,  such  an  undertaking,  though  in  effect  it  be  to 
answer  for  another  person,  is  considered  as  an  original  promise,  and 
not  within  the  statute.'^  In  Bead  v.  Nash,  1  Wils.  805,  a  cause  at  the 
suit  of  the  plaintiflTs  testator  against  one  Johnson  being  at  issue,  the 
record  entered,  and  just  coming  on  to.  be  tried,  the  defendant,  in  con- 
sideration that  the  testator  would  not  proceed  to  trial,  but  would 
withdraw  his  record,  *undertook  and  promised  to  pay  him  50?.  r^oRo 
and  the  costs :  and  it  was  held  that  this  was  not  within  the  '- 
Statute  of  Frauds.  Lee,  C.  J.,  there  says :  "  The  true  difference  is 
between  an  original  promise  and  a  collateral  promise ;  the  first  is  out 
of  the  statute,  the  latter  is  not  when  it  is  to  pay  the  debt  of  another 
which  was  already  contracted."  Speaking  of  that  case,  in  Williams 
V.  Leper,  8  Burr.  1890,  Wilmot,  J.,  says :  "  That  was  an  original 
undertaking,  the  debtor  was  never  liable  for  that  particular  sum  of 
60r'  And  Lord  Mansfield  said :  **  The  landlord  had  a  legal  pledge. 
He  enters  to  distrain :  he  has  the  pledge  in  his  custody.  The  defend- 
ant agrees  that  the  goods  shall  be  sold,  and  the  plaintiff  paid  in  the 
first  place.  The  goods  are  the  fund:  the  question  is  not  between 
Taylor  (the  tenant)  and  the  plaintiff.  The  plaintiff  had  a  lien  upon 
the  goods.  Leper  was  a  trustee  for  all  the  creditors;  and  was 
obliged  to  paj  the  landlord,  who  had  the  prior  lien.  This  has  no- 
thing to  do  with  the  Statute  of  Frauds."  Castling  v,  Aubert,  2  East 
825,  and  Williams  v.  Leper,  8  Burr.  1886,  are  recognised  in  Thomas 
V.  Williams,  10  B.  &  C.  661  (E.  C.  L.  R.  vol.  21),  5  M.  &  R.  625.  In 
Anstey  v.  Marden,  1  N.  R.  124,  A.  being  insolvent,  a  verbal  agree- 
ment was  entered  into  between  several  of  his  creditors  and  B., 
whereby  B.  agreed  to  pav  the  creditors  10*.  in  the  pound  in  satisfac- 
tion of  their  debts,  which  they  agreed  to  accept,  and  to  assign  their 
debts  to  B. :  and  it  was  held  that  this  agreement  was  not  within  the 
Statute  of  Frauds,  not  being  a  collateral  promise  to  pay  the  debt  of 
another,  but  an  original  contract  to  purchase  the  debts.  This  is  the 
case  of  a  promise  to  a  stranger,  and  therefore  falls  precisely  within 
the  decision  of  the  Court  of  Queen's  Bench  in  Eastwood  v.  Kenyon, 
which  was  recognised  and  acted  upon  by  the  Court  of  Exchequer  in 
Hamreaves  v.  Parsons  and  by  this  Court  in  Fitzgerald  v.  Dressier. 

*Ebl8,  C.  J. — ^I  am  of  opinion  that  this  action  is  maintainable,    r^oco 
notwithstanding    the  objection  that  the  Statute  of  Frauds   '- 
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required  the  defendant's  agreement  to  be  in  writing  and  signed,  and 
consequently  that  the  rule  to  enter  a  verdict  for  the  plaintiff  should 
be  made  absolute.  It  appeared  that  one  Malins  had  recovered  a 
judgment  in  the  County  Court  against  Hitchcock  for  84 1  or  there- 
abouts, debt  and  costs,  and  that  a  warrant  had  been  obtained  for  the 
committal  of  Hitchcock  to  gaol  for  thirty  days,  and  placed  in  the 
hands  of  the  now  plaintiff,  who  was  bailiff  of  the  County  Court. 
Now,  it  is  conceded  that  the  arrest  and  imprisonment  of  the  debtor 
under  this  warrant  would  not  operate  a  discharge  of  the  debt.^ 
Although  the  debt  and  costs  exceeded  8-4C,  it  seems  the  bailiff  was 
instructed  by  Malins  to  accept  17L  in  satisfaction.  The  bailiff  being 
about  to  arrest  Hitchcock  at  the  house  of  his  relative  Kingham,  the 
latter  promised  the  bailiff  that  if  he  would  abstain  from  executing 
the  warrant,  he  would  on  the  following  Saturday  either  pay  the  17l 
or  surrender  Hitchcock.  When  the  Saturday  arrived,  the  defendant 
neither  paid  the  money  nor  surrenderea  Hitchcock.  The  plaintiff  (the 
bailiff)  has  therefore  brought  this  action  to  recover  the  171. :  ind  the 
question  is  whether  the  promise  sued  upon  is  a  promise  to  answer  for 
the  debt  or  default  of  Hitchcock,  within  the  4th  section  of  the  Statute 
of  Frauds.  I  am  of  opinion  that  it  is  not.  The  debt  was  due  to 
Malins  from  Hitchcock :  the  promise  was  made  to  Reader.  It  has 
been  distinctly  settled,  that,  to  bring  the  promise  within  the  statute, 
the  promisee  must  be  the  original  creditor.  Such  was  the  decision 
of  the  Court  of  Queen's  Bench  in  Eastwood  v.  Kenyon,  11  Ad.  &  E. 
438  (E.  C.  L.  R.  vol.  39),  5  P.  &  D.  276.  So  also  was  the  decision  of 
the  Court  of  Exchequer  in  Hargreaves  v.  Parsons,  13  M.  &  W.  561,t 
♦So-*!  ^'^^^^  Parke,  B.,  gsive  a  considered  judgment  to  *the  same 
^J  effect.  And  so  was  the  decision  of  this  Court  in  Fitzgerald  r. 
Dressier,  7  C.  B.  N.  S.  374  (E.  C.  L.  B.  vol.  97).  There  are  two 
cases  in  the  Court  of  Queen's  Bench,  where  the  plaintiff  sued  on  a 
promise  to  indemnify  him  in  consideration  of  nis  having  at  the 
defendant's  request  become  bail  for  a  third  party,  and  where  it  was 
held  that  the  statute  required  the  promise  to  be  in  writing.  Those 
were  the  cases  of  Green  v.  Cresswell,  10  Ad,  &  E.  453  (E.  C.  L.  R. 
vol.  37),  2  P.  &  P.  438,  and  Cripps  v.  HartnoU,  31  Law  J.,  Q.  B.  150. 
Whether  the  fact  of  the  promise  relatiiig  to  bail  makes  any  valid  dis- 
tinction, I  do  not  stop  to  consider.  But  cliear  I  am,  that,  upon  the 
balance  of  authority,  the  promise  of  the  defendant  in  this  case  is  a 
collateral  promise,  and  not  within  the  statute.  The  debts  are  totally 
distinct  debts,  as  well  as  the  debtors.  No  satisfaction  resulted  to 
Malins  on  account  of  what  passed  between  Kingham  and  Reader. 
Reader  was  the  agent  of  Malins  to  accept  17^.  in  satisfaction  of  the 
debt  and  costs  in  the  County  Court ;  but  he  was  not  his  agent  to  post- 

Eone  the  payment.  If  Malins  had  chosen,  he  might  have  revoked, 
leader's  authority  between  the  time  of  Hitchcock's  release  and  the 
Saturday;  and  the  payment  of  17/.  would  have  been  no  discharge  of 
Malins's  claim  under  the  judgment  The  payment  of  the  17Z.  there- 
fore, would  not  necessarily  have  been  a  discharge  of  Malins's  demand, 
but  only  a  discharge  or  satisfaction  of  the  contract  between  Kingham 
and  Reader.  The  case  is  clearly  not  one  to  which  the  Statute  of 
Frauds  can  apply. 

WILLIAMS;  J. — I  am  of  the  same  opinion.    I  think  the  authorities 
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bind  us  to  the  principle  that  the  4th  section  of  the  Statute  of  Frauds 
applies  only  to  the  case  of  a  promise  made  to  one  to  whom  another 
is  answerable.  It  is  said  that  the  Court  of  Queen's  Bench  in  Green 
v.  Creaswell,  10  Ad.  &  B.  438  (E.  0.  L.  R.  vol.  87),  2  P.  &  D.  .^^^^ 
*433,  refused  to  acknowledge  that  principle,  and  that  that  case  *• 
Was  recently  acted  upon  by  the  same  Court  in  Cripps  t».  HartnoU,  81 
Liaw  J.,  Q.  B.  150.  My  Brother  Crorapton,  in  giving  judgment  in  the 
last-mentioned  case,  certainly  says  that  the  Court  felt  themselves 
bound  by  Green  v.  Cresswell ;  yet  they  did  not  decide  it  altogether 
with  reference  to  such  refusal.  What  the  Court  say  is  this :  "  The  * 
point  which  was  raised  before  us,  that,  in  order  to  bring  the  case 
within  the  Statute  of  Frauds,  the  debt  or  deftiult  itt  respect  of  which 
the  promise  is  made  must  be  towards  the  promisee,  we  say  nothing 
upon ;  for,  the  very  point  was  taken  in  Green  v.  Cresswell,  and  was 
held  not  to  govern  the  case.  We  are  bound  by  Green  v.  Cresswell : 
and,  without  expressing  any  opinion  as  to  what  would  be  the  judg- 
ment of  a  Court  of  Error  upon  the  case  befbre  us,  we  hold  Aat  the 
nonsuit  was  right."  In  Green  v,  Cresswell,  Lord  Denraan,  in  deliver- 
ing the  judgment  of  the  Court,  says :  *'The  promise  in  effect  is,  'If 
you  will  become  bail  for  Hadley,  and  Hadley  by  not  paying  or 
appearing  forfeits  his  bail-bond,  T  will  save  you  harmless  from  all  the 
consequence  of  your  becoming  bail.  If  Hadtey  ftiils  to  do  what  is 
right  towards  you,  I  will  do  it  instead  of  him.'  If  there  had  been  no 
decisions  on  the  subject,  it  would  appear  impossible  to  make  a  reason- 
able doubt  that  this  is  answering  for  the  default  of  another."  So 
that  he  actually  put  it  on  the  fact  of  the  duty  being  due  from  Hadley. 
And,  after  saying  that  "a  distinction  was  also  hinted  at,  from  the  cir- 
cumstance of  Hadley's  debt  being  due  to  a  third  person,  and  the 
default  therefore  incurred  towards  him,  and  not  towards  the  bail,"  he 
goes  on, — *'  But  here  again  is  the  surmise  of  an  intention  in  the  legis- 
lature which  none  of  its  language  bears  out ;  and,  besides,  may  it  not 
be  said  that  the  arrested  debtor,  who  obtains  his  freedom  by  being 
bailed,  *undertakes  to  his  bail  to  keep  them  harmless,  by  r«Q-g 
paying  the  debt,  or  surrendering?"  So  that  the  Court  dis-  ^ 
tinctly  put  it  on  both  grounds.  The  same  Court  distinctly  decided  in 
Eastwood  V.  Kenyon,  11  Ad.  &  E.  488  (E.  C*  L.  E.  vol.  89),  8  P.  &  D. 
276,  that  the  statute  applies  only  to  promises  made  to  the  person  to 
whom  the  debt  is  due :  and  that  decision  is  deliberately  recognised 
by  the  Court  of  Exchequer  in  Hargreaves  v.  Parsons,  18  M.  &  W. 
561.t  Notwithstanding  the  Court  of  Queen's  Bench  in  Cripps  v. 
HartnoU  thought  themselves  bound  by  Green  v.  Cresswell,  I  oo  not 
feel  that  to  be  a  denial  of  the  authority  of  Eastwood  v.  Kenyon  and 
Hargreaves  v.  Parsons.  By  these  two  cases  I  think  we  are  bound  : 
and  they  distinctly  establish  that  the:  statute  is  not  applicable  to  such 
cases  as  the  present. 

Bylks,  J. — I  am  of  the  same  opinion.  The  Court  of  Queen's 
Bench  in  Thomas  v  Cook,  8  B.  &  C.  728  (E.  Ci  L.  R.  vol.  15),  8  M.  & 
Bw  444,  held  that  the  promise,  to  bring  it  within  the  statute,  must  be 
made  to  the  original  creditor  ;  ajid  that  a  promise  to  indemnify  stands 
on  the  same  ground.  The  Court  of  Exchequer  in  Hargreaves  v. 
Parsons,  S.  M.  &  W.  561,t  in  the  written  judgment  of  Parke,  B.,  also 
lays  it  down  that  the  debt  in  respect  of  which  the  promise  is  made 
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must  be  due  to  the  promisee.  And  the  last  dictum,  in  this  Court,  of 
my  Brother  Williams,  in  Fitzgerald  v.  Dressier,  7  C.  B.  N.  S.  374  (E. 
C.  L.  R.  vol.  97),  is  to  the  same  effect.  The  case  is  therefore  con- 
cluded by  the  authorities.  If  it  were  not  so,  I  should  come  to  the 
same  conclusion  from  reading  the  earlier  part  of  the  4th  section, 
which  deals  with  promises  that  are  to  bind  executors  personally.  The 
words  are  the  plain  and  obvious  words  to  use  if  it  was  intended  to 
'apply  to  the  original  promisee,  but  a  very  roundabout  way  of 
expressing  it  if  meant  to  apply  to  a  third  person.  This  is  not  the 
*3571  ^^^  ^^  ^^  engagement  *to  the  original  promisee,  nor  is  it  a 
-'  case  of  indemnity,  but  that  of  a  promise  made  to  a  stranger. 
The  contract  is  between  Reader  and  Kingham, — '*  If  you.  Reader,  will 
abstain  from  arresting  Hitchcock,  I  will  pay  you  17Z."  It  was  con- 
tended by  the  counsel  for  the  defendant  that  Reader  was  the  agent  of 
Malins.  But  the  answer  is,  that  the  tratisaction  was  not  for  his  benefit, 
and  he  has  not  recognised  Reader's  act.     The  rule  must  be  absolute. 

Keating,  J. — I  am  of  the  same  opinion.  I  have  been  much  struck 
with  the  arguments  urged  by  Mr.  Lush  and  Mr.  Hannen.  But,  upon 
the  whole,  1  think  the  balance  of  authority  is  clearly  in  favour  of  the 
proposition,  that,  to  bring  the  case  within  the  Statute  of  Frauds, 
the  promise  must  be  made  to  the  origi  nal  creditor.  Certainly  some  of  the 
cases  which  have  been  referred  to  tend  to  throw  some  doubt  upon  the 
proposition.  But,  to  hold  this  case  to  be  within  the  statute,  we  must 
be  prepared  to  overrule  several  very  distinct  and  well-recognised 
authorities.  Rule  absolute.(a) 

(a)  See  Batson  v.  King,  4  Hnrlst  k  N.  789.t 

The  second  clause  of  the  fourth  sec-  Johns.  (N.  Y.  1811)  29,  contains  a 
tion  of  the  Statute  of  Frauds,  29  Car.  2,  leading  classification  of  all  the  earlier 
c.  3,  has  been  adopted  without  material  cases  upon  this  noted  clause, 
alteration,  either  as  a  part  of  the  common  A  distinction,  which  some  of  the 
law  brought  over  by  the  colonists  from  later  cases  have  magnified  into  the 
England  or  by  legislative  re-enactment,  cardinal  rule  for  bringing  a  case  with- 
in all  the  United  States  ]  in  Pennsyl-  in  or  excluding  it  from  the  operation 
vania,  so  recently  as  April  26th  1866.  of  the  statute,  is  that  the  new  consid- 
The  interpretation  of  this  brief  clause  eration,  which  gives  the  character  of 
is  one  of  the  standing  puzzles  in  her-  originality  to  the  promise  and  thus 
meneutics.  Its  construction  l|as  called  takes  it  out  of  the  operation  of  the 
forth  great  legal  ingenuity,  and  given  statute,  must  move  to  the  promisor, 
birth  to  a  multitude  of  cases.  Various  It  may  move  from  the  debtor  as  well 
attempts  have  been  made  to  analyze  as  from  the  creditor.  But  a  considera- 
the  decisions  at  successive  stages  in  tion  which  merely  moves  to  the  origi- 
their  accumulation,  in  order  to  found  nal  debtor,  though  it  is  sufficient  to 
some  sound  classification  of  them,  support  a  promise  on  the  part  of  the 
Serjeant  Williams's  note  to  Forth  v.  guarantor,  makes  the  promise  coUat- 
Stanton,  1  Saund.  211,  sums  up,  with  eral,  and  brings  it  within  the  purview 
characteristic  discrimination,  the  law  of  the  statute :  Mallory  v.  Gillett,  7 
as  developed  by  the  cases  at  that  Smith  (N.  Y.  Court  of  Appeals,  1860) 
period;  and  Chief  Justice  Kent's  de-  412,  in  which  case  the  opinion  of  the 
cision  in  Leonard  v,  Yredenburgh,  8  majority  of  the  Court,  delivered  by 
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Chief  Justice  Comstock,  displays  a 
comprehensiveness  of  intellectnal  grasp 
and  a  professional  skill  in  the  elucida- 
tion of  the  cases  which  is  calculated 
to  excite  the  admiration  of  a  lawyer. 
The  conversion,  however,  of  this  dis- 
tinction into  the  test  hy  which  to 
determine  the  application  of  the 
statute,  has  heen  thoroughly  contested 
npon  a  careful  analysis  of  all  the 
decisions,  English  and  American : 
Browne  on  Statute  of  Frauds,  chapter 
10,  and  the  authorities,  when  the  lan- 
guage of  the  Judges  is  interpreted,  as 
it  always  must  he,  in  subordination  to 
the  circumstances  of  the  cases,  do  not 
justify  an  exclusive  reliance  upon  a 
new  consideration  moving  to  the  prom- 
isor, to  take  a  case  out  of  the  statute. 
Something  more  decisive  is  required 
than  a  trifling  consideration  passing  to 
the  promisor;  the  character  of  guar- 
antor must  be  changed,  and  that  of  a 
principal  debtor  substituted,  in  order 
to  prevent  the  operation  of  the  statute. 
This  may  be  accomplished,  among 
other  ways,  by  transferring  the  fund 
out  of  which  payment  of  the  debt  is 
to  be  made  to  the  promisor.  Thus,  a 
delivery  order  for  goods  was  given  up 
by  the  importer  on  the  promise  of  A., 
who  bought  the  goods  of  the  merchant 
for  whom  they  were  imported,  to  pay  the 
importer's  charges.  As  A.  had  be- 
oome,  by  the  purchase  of  the  goods, 
the  debtor,  he  was  held  liable  on  a 
verbal  promise :  Fitzgerald  v.  Dressier, 
94  E.  C.  L.  R.  (1859)  886.  So  B. 
sold  out  his  stock  in  a  corporation, 
which  was  sufficient  to  give  controlling 
power  to  the  owner,  who  agreed  to 
indemnify  B.  against  all  liability  on 
his  endorsements  of  the    company's 
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notes.  Chief  Justice  Shaw  considered 
this  an  original  promise,  inasmuch  as 
the  means  of  preventing  the  incurring 
of  any  liability  or  of  discharging  such 
as  might  be  incurred  on  B.'s  endorse- 
ments were  placed  at  the  buyer's  dis- 
posal: Alger  V.  Scoville,  1  Gray 
(Mass.  1854)  391.  It  is  unnecessary 
to  repeat  all  the  cases  collected  upon 
this  subject  by  Mr.  Browne  in  his 
treatise,  mpra,  A  few  late  cases  are 
given:  Emerson  v.  Slater,  22  How. 
(U.  S.  Supreme  Court,  1859)  28; 
Thomas  v.  Bodge,  4  Cooley  (Mich., 

1860)  51;  Jepherson  v.  Hunt,  2 
Allen  (Mass.,  1861)  417  ;  Perkins  v. 
Littlefield,  5  Id.  (1862)  87U;  Clapp 
V.  Lawlin,  81  Conn.  (1862)  95;  Rob- 
inson  v.  Oilman,  6  Chandler  (N.  H.,. 
1862)  485,  and  cases  cited;  Dyer  v.. 
Gibson,  16  Wis.  (1863)  557. 

The  extinguishment  of  the  original^ 
debt  and  the  substitution  of  the  prom- 
ise in  its  stead,  operates  as  a  novation. 
This  class  constitutes  a  well-recognised' 
exception  to  the  statute.  Goodman 
V,  Chase,  cited  and  explained  in  the 
principal  case  arguendo,  is  the  leading 
authority  upon  this  point:  Anderson 
V.  Davis,  9  Vt.  (1837)  136 ;  Curtis  v. 
Brown,  5  Cush.  (Mass.  1850)  488; 
Wood  V.  Corcoran,   1  Allen  (Mass., 

1861)  405;  Quintard  v.  DeWolf,  34 
Barb.  (1861)  95;  Williams  v.  Little, 
6  Shaw  (Vt,  1862)  823. 

The  principal  case  establishes  that 
the  promise  must  be  made  to  the  cre- 
ditor. A  promise  to  the  debtor  is  not 
within  the  statute :  Howard  v.  Cosh- 
ow,  2  Whittelsey  (Mo.,  1862)  118 ; 
Piske  V.  Mc  Gregory,  3  Fogg  (N.  H., 
1857)  414. 
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,a-oi  *THE  THAMES  IRON  WORKS  AND  SHIP  BUILDINO 
''''^J      CX)MPANY  V.  THE  ROYAL  MAIL  STEAM-PACKBT 
gOMPANY. 

The  declarfttioii  get  out  ftitielef  ezecoted  nsder  the  seals  of  the  plaiiitiffb  and  defbndtiits  n- 
speetkvfilj  (publio  companies),  bj  if%ioh  i%  WM  agreed,  aiftongst  othef  thlngi^  that  the  plaintifk 
should  build  aijd  oomplete  it  for  soa  for  the  defeadante  two  ste^-TetMlt  for  a  certain  stipnlatei 
sam  eacb»  "eucb  sum  to  be  in  (a\\  and  entire  satisfiaotion  and  payment  for  each  snoh  vessely 
with  all  her  apparatas  and  conTOnienoes,  without  anj  other  extra  or  additional  charge,  expense, 
or  demand  whatsoever  :*^  and  it  waa  pvevided,  that^  ^'  if  at  anj  time  daring  the  bailding  and 
oompleting  of.  the  said  Tassels,  any  alteration  or  altaratnoos  whatsoever  in  the  building,  eos* 
struct  ion,  or  fitting  of  either  of  the  said  vessels,  or  of  her  apparfttns  oroonvenienees,  should  bf 
directed  to  be  made  by  the  surveyor  or  other  person  lawfully  acting  in  that  behalf  on  the  pari 
of  the  defendants,  9neh  alt^ratibn  or  alf^rationt  §ho«ld  not  he  made  by  the  plaintiff*  nnlen  on  tkm 
oHthorfty  of  a  Ut(tr  •igned  bff  tkt  9e€re$arf  ^the  de/uuian(t^  company,  9iaHny  that  the  oonrt  of 
director*  had  directed  euoh  aUeration^  to  be  made,  and  epep}fying  the  preeiee  amount  which  tkm 
de/tndatita  would,  allow/or  t^e  eame/*  and  that  no  sucli  alteration  should  in  any  other  respeet 
a^ct  the  provisions  of  the  eontraoi.  The  declaration  then  went  on  to  allege^  that,  during  the  • 
progress  of  the  works,  the  defendants  required  divers  alterations  to  be  made  in  the  building  and 
construction  of  the  vessels^  and  also  divers  extra  works  beyond  those  speoified  in  the  agree- 
ment and  the  speoifica^on  and  drawings  thereto  annexed,  and  which  could  not  be  reasonably 
inferred  therefrom  as  necessary ;  that  the  plaintiffs  did  accordingly  make  all  the  alterations  so 
required  as  aforesaid  to  be  made,  and  did  all  the  extra  works  so  ordered  by  the  defendante  as 
aforesaid,  and  that  the  defendante  dieeharged  them  the  ^iaintiffe  from  the  etipniaiion  in  the  agraer 
ment  that  euch  alteratione  thonld  not  be  eo  made  nnleee  on  the  authority  of  a  letter  eigned  by  tha 
^eeeretary  of  the  defendant*^  eompai^,  etating,  theH  the  direetore  of  the  defentiante*  company  had 
directed  euch  alteratione  to  be  vtade,  and  epeeifying  the  preeiee  ainoK»f  which  the  defendant^ 
-company  would  allow  for  the  eamt.  ATeniiieBt»  that  tho  alteatioM  amsaaked  to  a  eertain  uam$ 
Mad  that  the  defendants  refused  to  pfj, 

Plea,  that  there  was  no  contract  between  the  plaintiffs  and  the  defendants  relating  to  tha 
said  alterations  other  than  the  deed  in  the  deolantion  mentioned^  and  that  the  alleged  dls- 
cbacge  was  not  a  diiohacge  by  daed. 

SeplicatioB,  on  eqnitahto  gro^nd^,  th«t,  after  tha  makiiig  oi  the  d«ed  in  the  plea  men^ne^i 
the  defendants  by  parol,  and  without,  any  letter  signed  by  their  secretary  according  to  tha 
stipulations  of  the  agreement,  required  and  authorised  the  plaintiff)!  to  make  the  alterations,  Ac, 
and  the  plaintiffs,  at  the  request  and  by  the  aathotity  of  the  defendants,  made  the  said  altera- 
tion^ and  the  defendants  lUlarwardi  took  to  the  Tassels,  tmd  reeeiT*d<  aad  alloyed,  and  atili- 
kept  aad  enjoyed  the  benefit  of  the  said  alterations  ao  mad^  1^  the  plaintiffs;  aad  that,  by. 
reason  of  the  premises,  the  plaintiffs  were  in  equity  discharged  by  the  defendants  from  the 
stipule tioL' 3  in  the  deelaration'  mentioned,  and  that  the  defendants  onght  not  in  equity  to  be 
allowed  to  set  up  the  want  of  a  dlseharg^  of  the  said  stipnlationt  by  deed  la  bar  of  the  plate* 
tiffs'  claim  for  the  eoat  of  the  said  f^terations  :-<^ 

Held,  that  the  replication  was  ba^,  on  demurrer,  inasmuch  as  it  contradicted  the  declaration, 
and  showed  that  the  plalntiffb'  right,  if  any,  was  only  an  equitable  one. 

The  declaration  stated,  tbat,  by  certain  articles,  of  agreement  made 
and  executed  under  the  seals  of  the  plaintiffs  and  the  defendants 
respectivelf ,  to  wit,  on  tlie  8d  of  March,  1858,  it  was  mutually  agreed 
between  the  plaintiffs  and  their  successors  on  the  one  part,  and  the 
defendants,  thehr  successors  and  assigns,  of  the  other  part,  that  the 
plaintifiEs  and  their  successors  should  build  and  complete  in  every 
♦S591  ^^P®^*  ^*  f^^  *^®*'  ^^^  ^^®  defendants,  their  successors  or 
-I  assigns,  with  the  best  materials  that  ^could  bQ  obtained  of  their 
respective  kinds,  two  good,  staunch,  and  substantial  steam-vessels, 
each  to  be  of  the  burden  of  not  less  than  8092  tons  builders'  measure* 
ment,  with  apparatus,  appurtenances,  and  conveniences  of  every  kind, 
to  correspond  in  every  respect  with  a  certain  specification  and.  draw- 
ings thereof  annexed  to  the  said  articles  of  agreement,  and  signed  by 
the  secretaries  or  managers  of  the  plaintiffs'  and  the  defendants'  com 
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panies  respectilreljr  fof  the  time  being,  so  far  as  the  same  jsAiouId  be  in 
Bocb  specificatioil  and  di'awlngs  set  ont ;  the  cabin  accommodation  of 
tlie  said  vessels  to  be  kid  out  and  completed  in  accordance  with  a 
drawing  to  be  furnished  by  the  secretary  of  the  said  Royal  Mail 
Steam  Packet  Company  on  their  behalf,  and  to  be  of  the  ttyie  of  the 
Atrato  and  other  snips  of  hef  clasfa  in  the  service  of  the  defendants' 
company  ;  and  that  one  of  the  said  vessels  should  be  latmched,  rigged, 
and  in  a  fit  state  to  be  navigated  to  Soufhamp^on,  there  to  receive  her 
enginesp  machinery,  and  boilers,  on  or  before  the  17th  of  October, 
18o8,  and  that  the  othef  of  the  sard  Veficsels  should  be  launched, 
ngi^,  and  in  a  fit  state  to  be  navigated  to  Southampton,  there  to 
receive  her  engines,  machinery,  and  boilers,  on  or  before  the  17th  of 
November,  1858 ;  and  that  the  said  vessels  should  on  the  beforemen- 
tioned  days  be  respectively  delivered  over  to  the  defendants,  their  suc- 
cessors or  assigns,  for  the  purpose  of  being  navigated  to  and  at  the 
ri^  of  the  defendants  to  Southampton,  and  of  having  their  engines, 
machinery,  and  boilers  fitted  on  board  there ;  aAd  that  the\ ,  the 
plaintiffs,  or  theli*  successoris,  shonld  and  would  do  and  complete 
all  the  work  remaining  to  be  done  under  the  contract  on  board 
each  of  the  said  vessels  after  the  said  engines,  machinery,  and  boilers 
should  be  fixed  on  board,  within  four  weeks  after  the  *said  r*3gQ 
engines,  machinery,  and  boilefS  should  be  certified  to  be  fitted  »- 
on  board  each  such  vessel  by  the  surveyor  for  the  time  being  of  the  de- 
fendants''compafty  ;  and  that  each  such  vessel  should  be  completed  with 
al!  necessary  shipwrights',  joiners',  painters',  carvers^,  gilders',  copper 
and  othef  smiths'  work,  and,  do  completely  fitted  up,  equipped,  and 
ready  for  immediate  sea-going  service,  should  be  actually  delivered  to 
the  defendants,  their  siiccessoi^  or  assigns,  withiti  the  period  of  foui' 
Weeks  from  the  time  when  the  said  eilgines,  machinei*y,  and  boilers 
should  be  so  certified  to  be  fitted  on  board  as  aforesaid ;  and  that  the 
time  fixed  for  delivery  of  each  of  the  said  vessels  to  the  defendants 
fof  navigation  to  Southampton  as  aforesaid,  and  for  the  completion 
and  delivery  of  each  of  the  said  vessels  as  aforesaid,  should  be  of  the 
essence  of  that  contract;  and  that  the  defendants?  surveyor  should 
have  free  access  and  facilities  for  inspection  during  the  progress  of  the 
work;  and  it  was  further  agreed,  that,  in  consideration  of  the 
premises,  the  defendants  or  their  successors  should  and  would  pay  to 
the  plaintiflfe,  their  successors  or  assigns,  as  and  folr  the  price  erf  each 
6t  the  said  steam-vessels  so  to  be  btlilt,  launched,  and  completed  in 
every  respect  fit  for  sea  as  aforesaid,  with  all  and  singular  t^ 
apparatus,  appurtenances,  and  conveniences  thereof  (except  engines,* 
machinery,  and  boilers  as  aforesaid),  the  sum'  of  69,570?.,  being  at  the 
rate  of  221.  IO5.  per  ton, — it  being  agreed  that  each  such  vessel  should 
measure  not  less  than  8092  tons  builders'  measurement ;  and  that  such  / 
sum  was  therein  declared  and  agreed  to  be  in  ftiU  aild  entire  satisfae-  ^ 
tfon  and  payment  for  each  such  vessel,  with  all  her  aforesaid 
apparatus,  appui'tenances,  and  coiivefiienced;  without  any  other  extra 
or  additional  charge,  expense,  or  dematid  wbdtsoevef ;  which  said  sum 
of  69,570?.  for  each  such  ship  was  to  be  apportioned  and  ©aid  as  r*3gj^ 
•follows,  that  is  to  say,  &c.  &c. :  and  it  was  further  agreed,  that,  *• 
if  either  of  the  said  vessels  should  Hot  be  delivered  to  the  defendants, 
their  suocoasors  or  assigns,  for  navigation  to  Southampton,  on  the  day 
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limited  in  tbat  behalf  as  thereinbefore  mentioned,  or  should  not  be 
rigged,  fitted  up,  equipped,  furnished,  and  completed  ready  for 
delivery  within  the  said  period  of  four  weeks  thereinoefore  mentioned, 
or,  being  so  equipped,  furnished,  and  completed  ready  for  delivery, 
should  not  be  delivered  to  the  defendants,  their  successors  or  assigns, 
within  such  period,  then  the  defendants,  their  successors  or  assigns, 
should  be  entitled  to  deduct  from  the  price  of  the  vessel  or  vessels 
which  should  not  be  so  delivered  to  the  defendants  in  a  fit  state 
for  navigation  to  Southampton  as  aforesaid  on  the  day  fixed  in 
that  behalf,  or  which  should  not  be  so  equipped,  furnished, 
and  completed  ready  for  delivery^  or  should  not  oe  so  tendered 
for  delivery  within  the  period  thereinbefore  limited  in  that  behalf, 
the^  sum  of  251.  per  day  for  and  in  respect  of  each  succeeding 
day  during  which  the  launching  or  the  completion  of  the  delivery 
of  such  ship  as  aforesaid  should  be  delaved, — the  deduction  in 
respect  of  such  delay  in  delivering  the  said  ship  for  navigation  to 
Southampton  as  aforesaid  to  be  made  out  of  the  said  fourth  instalment 
payable  under  the  said  articles  as  thereinbefore  mentioned  in  respect 
of  such  vessel,  and  the  deduction  in  respect  of  the  completion  or 
non-delivery  of  such  vessel  to  be  retained  out  of  the  final  payment  to 
be  made  in  respect  thereof:  and  it  was  further  provided,  that,  never- 
theless, the  aforesaid  deduction  should  in  no  case  be  made  if  the 
default  should  be  occasioned  by  any  act,  requirement,  or  default  of  the 
defendants,  or  by  fire,  and  if  notice  should  have  been  given  by  the 
defendants  or  their  surveyors  that  the  completion  of  the  said  vessel 
*3621  ^^  being  so  delayed  ♦by  them  at  the  time  when  such  delay 
^  had  actually  taken  place.  [Then  followed  provisions  as  to  the 
insurance  of  the  vessels  whilst  building.]  And  it  was  further  pro- 
vided and  agreed  between  and  by  the  said  parties  hereto,  that  the 
said  vessels  should  be  navigated  from  the  river  Thames  to  Southamp- 
ton at  the  expense  and  risk  of  the  defendants,  their  successors  and 
assigns,  and  that  such  last-mentioned  company  should  pay  all  dock- 
dues  and  other  expenses  of  the  same  kind  which  might  become 
payable  in  consequence  of  the  said  vessels  being  completed  at 
Southampton ;  and  that  the  entire  property  in  the  said  vessels  whilst 
in  the  course  of  construction,  and  in  the  ap[)aratus,  chains,  sails, 
cables,  anchors,  boats,  masts,  spars,  timbers,  stores,  furniture,  fittings, 
things,  or  materials,  parts,  or  appurtenances  provided  or  in  course  of 
construction,  preparation,  or  manufacture  for  the  purpose  thereof, 
should,  subject  to  the  lien  which  the  plaintiff  or  their  successors 
might  have  or  acquire  thereon  for  or  in  respect  of  so  much  of  the 
price  or  consideration  agreed  to  be  paid  for  the  same  as  aforesaid  as 
they  should  from  time  to  time  be  entitled  to  receive,  always  be  and 
remain  absolutelj^  vested  in  the  defendants'  company,  their  successors 
or  assigns :  And  it  was  further  agreed  and  declared  between  and  by 
the  said  parties,  that  if,  at  any  time  during  the  period  of  the  building 
and  completing  of  the  said  steam- vessels,  or  either  previously  to  or  after 
such  steam- vessels  should  be  ready  for  sea  as  aforesaid,  any  alteration 
or  alterations  whatsoever  in  the  building,  construction,  or  fitting  of 
either  of  the  said  vessels,  or  any  part  thereof,  or  of  her  apparatus, 
appurtenances,  or  conveniences,  whatsoever  shall  be  directed  to  be 
floade  by  the  surveyor  or  other  person  or  persons  lawfully  acting  in 
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that  behalf  on  the  part  of  the  defendants,  their  successors  or  assigns, 
tuch  alteration  or  alterationa  shall  not  be  made  by  the  ^plaintiffs  or  r#Q^q 
iheir  successors^  unless  on  the  authority  of  a  letter  signed  by  the  sec-  '■ 
retary  of  the  defendants^  company  stating  that  the  court  of  directors  of  the 
said  last-mentioned  company  had  directed  such  alterations  to  be  made,  and 
specifying  the  precise  amoun^  which  the  said  last-mentioned  company  vnll 
allow  for  the  same  ;  and,  in  the  event  of  the  plaintiffs  or  their  succes- 
sors not  being  willing  to  make  such  alterations  for  such  sum,  they 
should  be  at  liberty  to  decline  doing  so,  provided  they  should  signify  ^ 
they  did  so  decline,  and  for  what  reason  they  so  declined,  within  one 
week  after  they  should  receive  such  letter,  otherwise  it  was  thereby 
agreed  that  such  alterations  should  be  made  accordingly  by  the  plain- 
tiff or  their  successors  for  the  sum  so  specified ;  and,  in  case  any  such, 
alteration  or  alterations  as  aforesaid  should  be  so  directed  as  aforesaid, 
no  additional  term  should  be  allowed  for  the  launching  or  the  com- 
pletion and  delivery  of  such  vessel  as  aforesaid,  unless  the  same 
should  be  expressly  allowed  in  the  letter  to  be  required  from  the 
secretary  of  defendants'  Company  as  aforesaid ;  and  no  such  altera- 
tion should  in  any  other  respect  affect  the  provisions  of  the  present 
contract:  And  it  was  further  agreed  that  any  omission  within  the 
true  intent  and  meaning  of  the  said  contract  respecting  the  building 
or  finishing  of  the  said  vessels  which  might  occur  in  the  specification 
and  drawings  thereinbefore  mentioned,  which  might  reasonably  be 
inferred  as  necessary,  should  nevertheless  be  considered  as  in  no  way 
authorizing  the  omission  of  such  matters  in  the  performance  of  the 
said  contract,  but,  on  the  contrary,  the  said  vessels  should  be  com- 
pleted and  fitted  in  every  respect  for  sea  to  the  satis&ction  of  the 
defendants,  their  successors  and  assigns,  or  their  surveyor  for  the  time 
being,  and  without  any  extra  charge  whatsoever  to  the  said  last- 
mentioned  company  beyond  the  sum  thereinbefore  agreed  ♦to  r^og^ 
be  paid  for  the  said  vessel,  in  respect  of  either  shipwrights',  •• 
caulkers',  smiths',  sawyers',  joiners',  carvers',  gilders',  plumbers',  paint- 
ers', glaziers',  or  any  other  work  whatsoever.  [Then  followed  other 
provisions  not  material  to  this  action.]  Averment,  that,  after  the 
execution  of  the  articles  of  agreement  as  above  recited,  the  plaintiffs 
proceeded  to  build  and  complete,  and  did  in  fact  build  and  complete, 
the  two  vessels  so  by  the  aforesaid  contract  contracted  by  them  to  be 
built  and  completed  for  the  defendants ;  that,  in  this  action,  the  plain- 
tifb  were  suing  for  the  breach  of  contract  by  the  defendants  as  there- 
inafter mentioned  of  the  defendants'  part  of  the  said  contract  in 
respect  of  the  second  of  the  two  ships  so  contracted  for  as  aforesaid 
by  the  plaintiffs,  which  said  second  ship  was  thereinafter  called  the 
"  Seine ;"  and,  with  respect  to  the  said  ship  the  "  Seine,"  that,  after 
the  execution  of  the  aforesaid  articles  of  agreement,  and  before  suit, 
they  did  accordingly  build  and  complete  the  said  vessel  the  ''  Seine" 
in  all  respects  in  accordance  with  the  aforesaid  articles  of  agreement 
and  the  specification  and  drawings  thereunto  annexed,  and  actually 
delivered  the  same  so  completed  as  aforesaid  to  the  defendants,  and 
the  defendants  accepted  and  took  to  the  same ;  and  that  they  the  plain- 
tiffs had  fulfilled  and  performed  all  things  by  them  to  be  fulfilled  and 
Erformed,  and  all  things  had  happened  and  been  done,  and  all  times 
d  elapsed,  necessary  to  entitle  them  to  the  performance  by  the 
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defendants  of  their  part  of  the  said  articles  of  aCTeement,  and  to 
entitle  the  plaintiffs  to  be  paid  for  the  said  vessel  by  the  defendant9 
according  to  the  terms  of  the  said  articles  of  agreement :  Breach,  that 
the  defendants  had  not  paid  for  the  same,  but  had  wholly  rdTosod 
^0  to  do. 

The  sixth  count  stated,  that,  after  the  ej^ecution  of  the  articles  of 
agreement  in  the  first  count  mentioned,  and* during  the  progress  of  tba 
♦3651  ®^^^  works,  the  ♦defendants  required  divers  alterations  to  be 
^  made  in  the  building  and  constructiou  of  the  said  vessel,  and 
also  divers  extra  works  beyond  those  specified  in  the  said  articles  of 
agreement  and  the  specification  and  drawings  thereunto  annexed,  and 
which  could  not  be  reasonably  inferred  therefrom  as  peces^ary ;  that 
the  plaintiffs  did  accordingly  make  all  the  alterations  so  required  aa 
aforesaid  to  be  made,  and  did  all  the  extra  works  so  ordered  by  tba 
defendants  as  aforesaid;  that  the  defendants  discharged  them,  the 
plaintiffs,  from  the  stipulation  in  the  said  articles  of  agreement  that 
such  alterations  should  not  be  so  made  except  on  the  authority  of  a 
letter  signed  by  the  secretary  of  the  defendants'  copips^ny  stating  that 
the  directors  of  the  defendants'  company  had  directed  such  alterations 
to  be  made,  and  specifying  the  precise  amount  which  the  defendants* 
comp)any  would  allow  for  the  same ;  and  that  the  cost  of  the  said 
alterations  and  other  works  amounted  to  a  large  sum,  to  wit,  10,0002.. 
and  though  the  plaintiffs  had  done  everything  and  everything  had 
happened,  except  as  aforesaid,  to  entitle  them  to  payment  for  the  same, 
yet  the  defenoants  had  not  paid  for  the  same,  but  wholly  refused 
so  to  do. 

Twenty-first  plea,  to  the  sixth  count  so  far  as  it  related  to  the  claim 
in  respect  of  the  said  alterations, — that  the  agreement  in  the  firsifc 
count  mentioned  was  the  deed  both  of  the  plaintiffs  and  of  the  defends 
ants,  and  that  there  was  no  contract  between  the  plaintiff  and  the 
defendants  relating  to  the  said  alterations,  or  any  of  them,  other  than 
the  said  deed,  and  that  the  alleged  discharge  in  the  sixth  count  men- 
tioned was  not  a  discharge  by  deed,  and  that  the  plaintifi^*  claim  in 
the  sixth  count,  as  to  the  said  alterations,  was  founded  on  the  said 
deed,  and  no  other  contract. 

Beplication  to  the  twenty-first  plea,  on  equitable  grounds,  that,  after 
♦8661  *^®  making  of  the  deed  in  the  said  ♦plea  mentioned,  the  defend- 
-'  ants,  by  parol,  and  without  am  letter  signed  hy  their  secretary 
according  to  the  stipulations  of  the  said  articles  of  iigreement  as  in 
the  sixth  count  mentioned,  directed,  reouired,  and  authorized  the 
plaintiffs  to  make  the  alteration  and  do  tne  extra  works  in  the  sixth 
count  mentioned;  and  the  plaintiffs,  at  the  request  and  by  the 
authority  of  the  defendants,  made  the  said  alterations  and  works,  ana 
the  defendants  afterwards  toofc  the  said  ship,  and  received  and  enjoyed, 
and  still  kept  and  enjoyed,  the  benefit  of  the  said  alterations  and  works  so 
made  and  done  by  the  plaintifis  as  aforesaid ;  that  the  plaintiff  had  wholly 
done  and  performed  all  things  which  the  defendants  requested  ana 
required  them  to  do,  and  nothing  remained  to  be  done  on  the  part  of 
the  plaintiffs ;  and,  by  reason  of  the  premises,  the  plaintiflk  said  that 
they  were  in  equity  discharged  by  the  defendants  from  the  stipula- 
tions in  the  sixth  count  mentioned,  and  the  defepdapts  ought  not  in 
equity  to  be  allowed  to  set  up  the  want  of  a  discharge  of  the  oaid  stipola- 
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tion  by  deed  in  bar  to  the  plaintiffs'  claim  for  the  cost  of  the  eaid 
alterations  and  works. 

To  iins  replication^  the  defendants  demurred,  the  ground  of 
demurrer  stated  in  the  margin  being, ''  that  a  discharge  from  the  stipu* 
lations  in  the  doed,  ooupled  with  the  authority  and  request  of  the 
defendants  to  make  the  alterations,  do  not  make  the  defendants  liable 
to  pay  for  those  alterations  any  sum  beyond  the  contract-price,  there 
being  no  contract  by  which  they  undertook  to  pay  more."    Joindef. 

HoVand,  in  support  of  the  demurrer. — This  is  an  attempt  on  the 
part  of  the  plaiatius  to  set  up  an  equitable  claim  to  sustain  an  action 
where  the  record  shows  there  is  no  claim  at  law,  A  dispensation  by 
parol  of  a  condition  in  an  instrument  under  seal  is  ^clearly  no  r^o^ 
answer  in  a  Court  of  law.  In  Sagden*s  Vendors  and  Pur-  ^ 
chasers,  9th  edit.  Vol.  X,  p.  150,  it  is  said :  "  Whether  an  absolute 
parol  discharge  of  a  written  agreement,  not  followed  by  any  other 
agreement  upon  which  the  parties  have  acted,  can  be  set  up  even  as  a 
defence  in  equity,  seems  questionable.  The  result  of  the  authorities 
as  to  a  parol  variaiian  appears  to  be, — first,  that  evidence  of  it  is  totally 
inadmissible  at  law, — secondly,  th^at,  in  equity,  the  most  unequivocal 
proof  of  it  will  be  expected."  Here,  there  was  no.  proof  of  any  terms 
upon  which  the  alterations  were  to  be  made.  By  the  contract,  the 
price  was  to  be  specified  in  the  letter  directing  the  alterations.  The 
defendants  have  no  means  of  testing  the  value  of  the  alterations;  and 
they  may  have  been  made  for  the  plaintiffs'  own  satisfaction  merely. 
[WiiiLES,  J. — This  amounts  to  a  new  contract,  or  it  is  nothing.} 
That  is  the  only  ground  upon  which  a  Court  of  equity  would  compel 
tf  specific  performance.  In  Viner's  Abridgment,  Contract  and  Agree,^ 
ment  (H.),  pi.  88,  is  the  following  case: — "  W.  leased  an  house  to  N, 
for  eleven  years,  and  was  to  allow  201.  to  be  laid  out  in  repairs;  the 
agreement  was  reduced  into  writing  signed  and  sealed  by  both  parties ; 
N.  repaired  the  bou9e,  and,  finding  it  to  take  a  much  greater  sum 
than  the  20/.,  told  W.  of  it,  and  that  he  would  iievertheless  go  on, 
and  lay  out  more  money,  if  he  would  enlarge  the  term  to  twenty-one 
years,  or  add  fourteen,  or  as  many  as  N.  should  think  fit.  W.  replied 
that  they  would  not  fall  6ut  about  that,  and  aft^  declared  that  he 
would  enlarge  the  term,  without  mentioning  any  term  in  certain. 
Quaere,  whether  this  new  a,greement  made  by  parol,  which  varied 
from  the  written  agreement,  should  be  carried  into  execution  notwith- 
standing the  Statute  of  Frauds?  Master  of  Bolls  said,  that,  before 
the  statute,  written  *agreement8  could  not  be  controlled  by  a  r^-i^^ 
parol  agreement  contrary  to  it  or  altering  it :  but  this  is  a  new  ^ 
agreement,  and  the  laying  out  the  moaiey  is  a  performance  on  one 
part,  and  ought  to  be  carried  into  execution ;  and  built  his  decree 
upon  these  cases, — Ist^  where  a  parol  agreement  was  for  a  buildiug 
lease,  and  before  it  was  reduced  into  writing  the  lessee  began  to  builc^ 
and  after  differing  on  the  terms  of  the  lease,  the  lessee  brousht  a  bill, 
and  the  lessor  insisted  on  the  Statute  of  Frauds ;  the  Lord  Keeper 
dismissed  the  bill ;  but  the  plaintiff'  was  relieved  in  Dom.  Proc. ;  and 
the  second  was  a  case  in  Lord  Jefferies's  time,  MS.  Rep.  Mich.  4  Geo. 
pane."  That  is  confirmed  by  Sugden,  p.  151,  This,  therefore,  would 
in  equity  be  considered  as  a  new  agreement,  and  therefore  the  plain- 
tiff are  wrong  in  suing  upon  the  original  contract.    There  has  been 
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no  default  here  on  the  part  of  the  defendants.  Thej  take  the  ship  as 
she  is.  This  is  not  unlike  the  case  of  Munroe  v.  Butt,  8  Ellis  &  B. 
788  (E.  C.  L.  R.  vol.  92).  There,  by  a  building  agreement  between 
A.  and  B.,  it  was  stipulated  that  A.  should  complete  for  a  specified 
price  certain  work  on  certain  houses  of  B.,  the  whole  to  be  completed 
on  a  specified  day,  and  to  be  done  to  the  satisfaction  of  a  surveyor 
named,  upon  whose  approval  payment  was  to  be  made.  A.  fail^  to 
complete  the  work.  He  sued  B.  on  the  agreement  for  the  agreed 
price,  and  on  a  common  count  for  a  reasonable  price  according  to 
measure  and  value.  There  was  evidence,  on  the  trial,  that  B.  had 
resumed  possession  of  the  houses,  and  was  so  far  enjoying  the  fruits 
of  A.'8  labour.  Upon  a  rule  to  set  aside  a  nonsuit,  and  enter  a  ver- 
dict for  the  plaintiff,  it  was  held  that  there  was  no  evidence  to  go  to  the 
jury  in  support  of  the  plaintiffs  claim ;  for  that  he  could  not  recover 
on  the  special  count,  not  having  fulfilled  the  contract ;  and  that  the 
*8691  ^^^^  ^^^^  ^^  ^-'^  taking  possession  of  his  own  land  on  which 

J  ^buildings  had  been  erected,  or  where  repairs  had  been  done 
or  alterations  made  to  a  building  thereon,  did  not  afford  an  inference 
that  he  had  dispensed  with  the  conditions  of  the  principal  agreement 
under  which  tne  works  were  done,  or  of  a  contract  to  pay  for  the 
work  actually  done  according  to  measure  and  value.  The  fact,  there- 
fore, of  the  defendants  taking  the  ship  was  no  evidence  that  they  took 
it  otherwise  than  under  the  original  agreement.  In  Morgan  v.  Birnie, 
9  Bing.  672  fE.  0.  L.  R.  vol.  23),  3  M.  &  Scott  76  (E.  C.  L.  R.  voL 
80),  the  defenaant  was  to  pay  for  a  certain  building  upon  receiving  an 
architect's  certificate  that  the  work  was  done  to  his  satisfaction ;  the 
architect  checked  the  builder's  charges,  and  sent  them  to  the  defend- 
ant; and  it  was  held  that  this  did  not  amount  to  such  a  certificate  of 
satisfaction  as  to  enable  the  builder  to  sue  the  defendant,  although  the 
defendant  had  not  objected  to  pay  on  the  ground  that  no  sufficient 
certificate  had  been  rendered.  Rigby  v.  The  Mayor,  &c.,  of  Bristol, 
29  Law  J.,  Exch.  859,  is  an  authority  to  the  same  effect.  So  also  is 
Scott  r.  The  Corporation  of  Liverpool,  27  Law  J.,  Ch.  641.  There, 
she  plaintiff  contracted  to  do  certain  works  for  the  Corporation  of 
Liverpool;  and  the  contract  contained  a  proviso  that  no  sum 
of  money  should  be  considered  to  be  due  and  owing,  nor  should  the 
plaintiff  make  any  claim  against  or  demand  upon  the  corporation  for 
or  on  account  of  any  work  executed  by  him,  unless  the  engineer  of  the 
corporation  should  certify  the  amount  thereof  and  thai  the  plaintiff  was 
reasonably  entitled  thereto.  Erie,  J.,  who  was  called  to  the  assistance 
of  the  Vice-Chancellor,  in  delivering  his  opinion,  says :  **  I  think 
there  is  no  evidence  to  support  a  claim  by  the  plainti£&  to  recover 
anything  in  respect  either  of  the  work  done  and  the  materials  sup- 
plied before  the  28th  of  February,  1855,  or  the  plant  taken  by  the 
♦3701   ^®^*^^^*^^  ^^  ^^*^  ^^Jf  "^^en  the  ^contract  was  lawfully  deter- 

-I  mined.  The  question  refers  to  the  contract  and  to  the  course 
of  conduct  of  the  parties  thereto :  and  I  would  propose  to  consider, — 
first,  the  rights  under  the  contract,— and,  secondly,  the  effect  of  the 
conduct  of  the  parties.  By  the  contract  it  appears  to  me  the  engineer 
is  interposed  between  the  corporation  and  the  contractors,  and  made 
the  absolute  judge  of  the  performance  of  the  works,  and  that  there 
is  no  right  in  the  contractors  to  demand  payment,  and  no  liability  on 
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the  corporation  to  pay,  thoughoat  the  contract,  unless  the  condition 
of  obtaining  a  valuation  by  the  engineer,  and  his  certificate,  has  been 
fulfilled.  I  pass  over  with  the  mere  mention  the  clauses  giving  to  the 
engineer  his  powers  in  respect  of  the  works,  such  as  the  absolute  dis- 
cretion over  alterations  ana  additions  and  the  valuations  of  them,  and 
the  powers  to  inspect  and  reject  materials  and  workmanship,  and  to 
suspend  or  delay  the  progress  of  any  part  of  the  works,  and  to  settle 
about  the  extension  of  time :  and  I  come  to  the  clauses  regulating  the 
contractors'  right  to  demand  payment.  The  parties  provide,  first,  for 
paying  instalments  during  the  progress  of  the  works,  and  the  balance 
on  the  final  completion,  and  secondly,  for  compensating  for  the  work 
and  the  plant  taken,  in  case  the  contract  should  be  terminated  before 
completion.  In  the  first  case,  that  is,  if  the  works  progress  to  com- 
pletion, the  stipulation  for  the  certificate  is  express.  In  paragraph 
S4,  it  is  provided  'that  no  sum  or  sums  of  money  shall  be  considered 
to  be  due  and  owing,  nor  shall  the  contractor  make  any  claim  against 
or  demand  upon  the  said  corporation  for  or  on  account  of  any  work 
executed  by  him,  unless  the  said  engineer  shall  certify  the  amount 
thereof  and  that  the  said  contractor  is  reasonably  entitled  to  such 
instalment  or  balance  respectively.'  This  clause  comprises  r^oyi 
*every  right  to  payment,  except  in  case  of  termination  of  the  *• 
contract,  and  makes  every  right  unixersally  conditional  upon  obtain- 
ing the  engineer's  certificate."  "The  contract  expressly  defines  the 
rights  of  the  partias  in  the  event  that  has  happened ;  and  the  law  can 
only  enforce  rights  under  a  contract  according  to  that  contract."  And 
Vice-Chancellor  Stuart,  in  delivering  judgment,  said :  "  Tliis  case  was 
heard  before  me  with  the  assistance  of  Mr.  Justice  Erie.  The  opinion 
delivered  by  that  very  learned  Judge  is  entirely  unfavourable  to  the 
right  of  the  plaintiffs  to  slxxj  relief  in  a  Court  of  law ;  and  there  is  no 
doubt  whatever  in  my  mind  as  to- the  soundness  of  that  opinion. 
There  remains,  therefore,  only  the  question  whether  there  are  any 
circumstances  to  entitle  the  plaintiff  to  relief  in  a  Court  of  equity. 
This  is  not  a  case  in  which  there  has  been  on  both  sides,  or  on  either 
side,  such  a  course  of  conduct  as  amounts  to  a  substitution  of  some 
other  terms  of  agreement.  The  stipulations  in  this  contract  are  of  a 
most  stringent  kind,  and  expressed  in  very  clear  language.  All  the 
complaints  as  to  delays  of  a  vexatious  kind  in  withholding  the  cer- 
tificate, relate  to  matters  which  by  the  contract  are  left  to  the  absolute 
discretion  of  the  engineer.  This  Court  has  no  right  or  power  to 
impose  upon  either  of  the  parties  to  the  contract  any  other  terms  than 
those  which  thev  have  prescribed  for  themselves,  and  by  which  they 
have  agreed  to  be  bound.  It  is  of  the  very  essence  of  the  contract 
that  no  sum  shall  be  considered  due  and  owing  to  the  plaintiffs  on 
account  of  any  of  the  works  executed  by  them,  unless  the  engineer  shall 
certify  the  amount,  and  that  all  his  directions,  admeasurements,  valua* 
tions,  and  awards  shall  be  final  and  binding  upon  both  parties  to  the 
contract."  [Willes,  J.,  referred  to 'Ranger  v.  The  Great  Western 
Bailway  Company,  5  House  of  Lords  Cases  72.]     The  ♦deci- 


sion of  Vice-Chancellor  Stiiart  in  Scott  v.  The  Corporation  of 
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Liverpool  was  affirmed  by  Lord  Campbell,  C,  on  appeal :  28  Law  J.,  Ch. 
230.  "It  appears  to  me,"  said  his  Lordship,  "that  within  the  contract 
itself  there  exists  an  invincible  impediment  to  the  relief  which  the 
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piaititifis  olaim.  It  has  been  already  seen,  that,  by  the  terms  of  the 
eoDtract,  the  plaintifis  are  precluded  from  all  remedy  at  law  until  the 
certificate  of  the  engineer  has  been  obtained,  or  until  he  has  fixed  and 
determined  the  sum  to  which  the  plaintiff  are  entitled  for  the  works 
which  they  have  done,  the  value  of  the  plant  and  materials  which  were 
taken  to  by  the  corporation.  This  view  of  the  case  at  law  goes  very 
far  towards  a  similar  decision  in  a  Court  of  equity.  There  is  no 
equitable  construction  of  an  agreement  distinct  from  its  legal  cob> 
struction.  To  construe  is  nothing  more  than  to  arrive  at  the  meaning 
of  the  parties  to  an  agreement ;  and  this  must  be  the  aim  and  end  of  aU 
Courts  which  are  called  upon  to  enforce  any  rights  created  by  and 
growing  out  of  contract.''  And  see  Story's  Equitable  Jurisprudenoe, 
§§  759,  762,  767. 

Lush,  Q.  C.  (with  whom  was  Harcowrt),  contri. — The  plaintiflFs  do 
tiot  rely  simply  on  the  acceptance  of  the  ship  by  the  defendants.  If 
the  latter  had  not  ordered  tne  alterations  and  extra  work  to  be  done, 
the  mere  acceptance  would  not  have  charged  them.  But  they  required 
the  alterations  to  be  made,  and  expressly  discharged  the  plaintiffs 
from  the  obligation  imposed  iu>on  them  by  the  contract,  of  obtaining 
the  letter  of  their  secretary.  The  question  is,  whether  the  plaintiffit  are 
precluded  from  recovering  the  value  of  the  alterations  simply  because 
the  discharge  is  not  by  de«i  [Willes,  J. — ^Lamprell  v.  The  Billericay 
Union,  3  Exch.  283«t  seems  to  be  quite  in  point  against  you.]  There 
*3731  *^^^  ^^  ecjuitable  replication  there :  and  it  must  be  conceded  that 
-'  the  plaintifib^  right  to  succeed  here  rests  upon  that.  The  replica- 
tion here  shows  that  it  is  inequitable  to  permit  the  defence  suggested  by 
the  plea  to  be  set  up.  [Wiulbs,  J.,  referred  to  Brymer  v.  The  Thames 
Haven  Dock  and  Kailway  Company,  2  Exch.  549,t  in  error  5  Exch. 
696.t  Williams,  J. — Is  not  the  replication  a  departure  ?]  Depar- 
ture is  no  objection  now.  [WiLLSS,  J. — In  Farrand  v.  Berresford,  10 
Clark  &  Fin.  319,  departure  was  held  to  be  a  ground  of  objection  oa 
general  demurrer.]  An  equitable  replication  must  in  every  case  be 
in  a  certain  sense  a  departure:  it  is  only  wanted  where  the  plea  puts 
the  plaintiff  out  of  Court,  but  for  the  rule  of  equity  precluding  the 
defendant  from  setting  up  an  unconscientious  defence :  Story,  §  903. 
It  is  no  objection  that  the  declaration  is  thereby  converted  into  a  bill 
in  equity.  la  De  Pothonier  v.  De  Mattos,  E.  B.  k  E.  461  (E.  C.  L.  R 
vol.  96),  to  a  declaration  by  a  shipowner  upon  a  charter-party,  for 
non-payment  of  freight  by  the  charterer,  and  on  a  common  count  for 
money  payable  for  freight  and  on  an  account  stated,  the  defendant 
pleaded, — first,  to  the  first  count,  a  discharge  before  breach, — 
secondly,  to  the  residue  of  the  declaration,  payment^ — ^thirdly,  to  the 
whole  aeclaration,  on  equitable  grounds,  a  jMiro!  release  of  the  plaintiff 
bv  the  defendant  after  the  accrual  of  the  cause  of  action.  To  these 
pleas  the  plaintiff  replied,  on  equitable  grounds,  that,  before  the  cause 
of  action  accrued,  and  before  the  release  or  discharge  of  the  defendant 
by  the  plaintiff,  or  payment,  all  the  right,  title»  and  interest  of  the 
plaintiff  in  the  ship  and  in  the  charter-party  were  assigned  to  S.,  and 
then  became,  and  remained,  vested  in  him,  of  which  the  defendant 
had  notice  before  the  alleged  release  or  discharge  of  the  defendant  by 
the  plaintiff,  or  payment ;  that  the  plaintiff  released  and  discharged 
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the  *defendant  and  made  the  payment  without  the  authority,  r«gi*^ 
knowledge,  or  consent  of  S. ;  that  the  release  and  discharge  '- 
were  given  by  the  plaintiff  to  the  defendant,  and  obtained  by  the 
defendant  from  the  plaintiff,  and  the  payment  made,  fraudulently  and 
with  the  intent  to  defraud  S.  and  prevent  him  from  recovering  in 
r^pect  of  the  said  causes  of  action,  and  that  the  action  was  brought 
by  S.  in  the  name  of  the  plaintiffi  on  behalf  of  S.;  that  the  plaintiff 
had  no  interest  in  the  said  action,  and  that  it  had  been  commenced  and 
carried  on  for  the  sole  use  and  benefit  and  at  the  sole  expense  and 
cost  of  S.  And  it  was  held,  on  demurrer,  that  this  was  a  good  repli- 
cation on  equitable  grounds,  within  the  85th  section  of  the  Common 
Law  Procedure  Act,  1854.  "The  plea,"  said  Erie,  J.,  '*is  a  legal 
answer  to  the  nominal  plaintiff*  but  not  an  equitable  answer  to  the 
real  plainti£^  the  assignee:  the  replications  avoid  that  plea  upon 
equitable  grounds,  and  are  clearly  within  the  provisions  of  the 
statute.'"     [WiLLES,  J. — It  is  a  great  pity  that  the  legislature  did  not 

So  a  little  further,  and  give  the  Courts  of  law  jurisdiction  over  equitable 
ebts.  Byles,  J. — In  Reis  v.  The  Scottish  Equitable  Assurance  Com* 
pany,  2  Exch.  19,t  Pollock.  C.  B.,  aays:  "The  Courts  will  not  allow 
a  plaintiff  to  put  himself  by  an  equitable  replication  in  a  better 
position  than  he  would  have  been  in  if  the  whole  matter  had  been  set 
out  in  the  declaration."]  In  Vorley  v.  Barrett,  1  C.  B.  N.  S.  225, 
289  (E.  C.  L.  R.  vol.  8T\  Cresswell,  J.,  says:  "I  apprehend  that  it 
was  the  intention  of  the  legislature,  in  making  these  provisions,  to 
give  the  parties  the  benefit  of  an  equitable  answer  or  defence,  without 
incurring  the  expense  or  inconvenience  of  going  into  a  Court  of 
equity.  If,  therefore,  the  case  is  one  in  which  a  Court  of  equity 
woula  relieve  against  the  strict  letter  of  the  agreement,  it  is  one  is 
which  we  ought  to  give  the  judgment  here  for  the  *plaintiff."  rmftrn 
If  there  be  equity  enough  to  destroy  the  plea,,  that  is  enough  '■ 
to  satisfy  the  statute.  [Byles,  J. — That  which  shows  that  the 
defendant  ought  not  to  be  allowed  to  plead  this  plea,  shows  at  the 
same  time  that  the  plaintiff  had  no  right  to  bring  this  action.  In 
Hunter  v.  Gibbons,  1  Hurlst.  &  N.  459,f  it  was  hold,  that,  to  a  plea 
of  the  Statute  of  Limitations,  in  an  action  of  trespasa  or  trespass  on 
the  case,  the  plaintiff  will  not  be  allowed  to  reply  as  an  equitable 
answer,  that  the  trespasses,  &c^  were  underground,  and  had  beea 
fraudulently  concealed  from  the  plaintiff  till  within  six  years  before 
suit.  Williams,  J. — ^That  is  a  very  strong  casej  The  equitable 
replication  now  before  the  Court  represents  the  bill  which  would 
be  before  the  Court  of  equity.  That,  it  is  submitted,  is  what  the 
lesrislature  intended  should  be  allowed.  The  authorities  cited  on 
benalf  of  the  defendants  have  no  application.  Morgan  t;.  Bimie, 
Scott  V.  The  Corporation  of  Liverpool,,  and  that  clasa  of  cases,  are 
clearly  distinguishable.  There,  the  parties  by  the  terms  of  the  con* 
tracts  which  they  had  entered  into^  nad  precluded  themselves  from 
suing,  because  they  had  not  applied  with  the  condition  upon  which 
alone  they  were  entitled  to  payment.  That  condition  was  equally  a 
bar  to  the  claim  in  equity  as  to  a  claim  at  law» 
Holland  was  not  called  upon  to  reply. 

Williams,  J. — I  am  of  opinion  that  this  replication  is  bad,  and 
consequently  that  our  judgment  on  this  denmrier  must  be  for  tibe 
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defendant.  I  do  not  feel  called  upon  to  give  any  opinion  as  to 
whether  or  not  the  plaintif&  could  under  the  circumstances  obtain 
any  relief  in  equity:  but  what  we  are  called  upon  to  decide,  is, 
♦3761    w^®^^®'"  ^^^  count  in  question,  as  *explained  by  the  replica- 

^  tion,  affords  a  ground  of  action  in  a  Court  of  law.  Now,  the 
sixth  count  avers,  that,  after  the  execution  of  the  articles  of  agree- 
ment in  the  first  count  mentioned,  and  during  the  progress  of  the  works, 
the  defendants  required  divers  alterations  to  be  made  in  the  building 
and  construction  of  the  vessel,  and  also  divers  extra  works  beyond 
those  specified  in  the  said  articles  of  agreement  and  the  specification 
and  drawings  thereto  annexed,  and  which  could  not  be  reasonably 
inferred  therefrom  as  necessary,  and  that  the  plaintiffs  did  accordingly 
make  all  the  alterations  so  required  as  aforesaid  to  be  made,  and  did 
all  the  extra  works  so  ordered  bv  the  defendants  as  aforesaid :  and 
then  it  goes  on  to  say  that  the  defendants  discharged  the  plaintiff 
from  the  stipulation  in  such  articles  of  agreement,  that  such  alterations 
should  not  be  so  made  except  on  the  authority  of  a  letter  signed  by 
t\ie  secretarv  of  the  defendants'  company  stating  that  the  directors 
had  directed  such  alterations  to  be  made,  and  specifying  the  precise 
amount  which  the  company  would  allow  for  the  same.  The  effect  of 
that  is,  that  the  plaintiflS  rely  upon  a  discharge  given  by  the  defend- 
ants as  to  one  of  the  stipulations  in  the  deed  in  which  the  contract 
between  them  is  contained.  It  clearly  could  not  be  controverted,  and 
indeed  i'  has  not  been  attempted  to  be  controverted  here,  that  such  a 
discharge  could  only  operate  in  a  Court  of  law,  if  by  deed.  And 
although  before  the  Common  Law  Procedure  Act,  1852,  one  of  the 
cases  cited, — the  Thames  Haven  Dock  and  Railway  Company  r. 
Brymer,  5  Exch.  696, f — shows  that  an  allegation  in  a  declaration  or 
plea  of  a  discharge  from  the  stipulations  in  a  deed,  not  averring  such 
discharge  to  be  by  deed,  would  have  been  good  on  general  demurrer, 
because  the  Court  would  presume  it  to  have  been  by  deed ;  yet,  if  the 
♦S771   ^^^*  ^^  *"  allegation  that  it  was  by  *deed  had  been  made  the 

■I  subject  of  a  special  demurrer,  the  demurrer  must  have  pre- 
vailed, and  the  plaintiff  would  have  been  barred  of  his  action  or  put 
to  amend  by  alleging  the  discharge  to  have  been  by  deed.  Tnat 
being  the  state  of  the  law  before  the  passing  of  the  first  Common  Law 
Procedure  Act,  could  it  have  been  contended  that  the  plaintiff  could 
have  gone  into  a  Court  of  equity  to  restrain  the  defendant  from 
traversing  the  allegation  in  the  declaration  which  made  it  necessary 
for  the  plaintiff  to  prove  that  the  discharge  was  by  deed  ?  Clearly 
not.  What,  then,  is  the  effect  of  the  Common  Law  Procedure  Act, 
1864,  upon  that  state  of  things  ?  It  certainly  was  not  intended  bj 
the  85th  section  of  that  Act  that  the  Courts  of  common  law  should 
be  constituted  Courts  for  the  enforcement  of  equitable  claims.  The. 
intention  was,  that,  where  a  proceeding  was  already  commenced  in  a 
Court  of  law,  and  there  were  circumstances  which  made  it  inequi- 
table that  the  plaintiff  should  maintain  his  claim  or  the  defendant  his 
defence,  the  Court  should  have  the  means  of  doing  justice  between 
the  parties  without  compelling  them  to  have  recourse  to  another 
tribunal.  .Inasmuch  as  the  replication  here  must  be  taken  as  being 
introduced  into  the  declaration,  it  cannot  be  read  as  alleging  a  dis- 
charge by  deed ;  and  thus  we  are  remitted  to  the  state  of  things  which 
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existed  before  the  passing  of  the  Common  Law  Procedure  Acts,  and 
are  bound  to  hold  that  the  plaintiffs'  claim  is  one  which  cannot  be 
enforced  in  a  Court  of  law. 

WiLLES,  J. — I  am  of  the  same  opinion.  Whether  or  not  a  Court 
of  equity  would  afiford  the  plaintiffs  relief  under  the  circumstances 
appearing  upon  this  record,  it  is  unnecessary  to  offer  any  opinion. 
But  it  seems  to  me  that  the  case  differs  entirely  from  those  in  which 
*the  Courts  of  equity  are  in  the  habit  of  giving  relief  in  r^o^o 
respect  of  claims  sought  to  be  enforced  in  Courts  of  law.  *• 
Here,  two  parties  agree,  the  one  to  build  a  ship  and  the  other  to  pay 
for  it,  the  contract  (which  is  under  seal)  containing  a  stipulation,  tnat, 
if  during  the  building  of  the  vessel  any  alterations  should  be  directed 
to  be  made  by  the  surveyor  or  other  person  acting  on  the  part  of  the 
defendants,  such  alterations  should  not  be  made  by  the  plaintiff 
unless  on  the  authority  of  a  letter  signed  by  the  secretary  of  the 
defendants'  company,  stating  that  the  court  of  directors  had  directed 
such  alterations  to  be  made,  and  specifying  the  amount  which  they 
would  allow  for  them.  Such  is  the  contract  which  the  parties  have 
entered  into  under  seal :  and  unde^  that,  the  party  who  is  to  do  the 
work,  is  precluded  from  making  any  charge  for  alterations,  unless  the 
order  is  given  for  them  in  the  manner  pointed  out.  To  my  mind 
that  does  not  necessarily  exclude  the  supposition,  that,  notwithstand- 
ing that  contract,  the  parties  may  in  the  course  of  carrying  it  out 
agree  that  the  provision  in  the  deed  as  to  the  alterations  snail  be  dis- 
regarded. But  that  does  not,  I  apprehend,  enable  the  plaintiffs  to  set 
up  a  new  right  of  action  or  claim  on  the  deed.  It  does  not  give  any 
right  in  respect  of  which  the  plaintiffs  may  establish  a  specialty 
debt ;  but  a  right  upon  a  new  contract  to  be  implied  from  the  circum- 
stances. Looking  at  the  matter  in  this  light,  I  should  have  thought, 
that,  unless  the  circumstances  were  such  as  that  a  new  contract  for 
the  alterations  could  be  implied,  there  could  be  no  claim  in  equity  by 
the  one  party  against  the  other  in  respect  of  them.  And  it  is 
extremely  reasonable  that  a  party  should  not  be  made  liable  for 
alterations  and  extras,  in  the  absence  of  some  contract.  Lord  Ten- 
terden  laid  it  down  in  one  case, — ^Lovelock  v.  King,  1  M.  &  Rob.  60, 
— upon  general  grounds  which  are  equally  applicable  at  law  and  in 
equity,  that,  where  there  is  a  *contract  for  work  to  be  done  for  r^oyA 
a  specified  price,  and  deviations  and  alterations  from  the  ^ 
original  plan  are  made,  such  deviations  and  alterations,  though  ordered 
by  the  employer,  cannot  be  charged  for  as  extras  unless  the  party 
was  informed  at  the  time  that  they  would  lead  to  an  expense  beyond 
the  contract  price ;  in  which  case  an  agreement  to  pay  for  them  might 
be  implied.  Unless  such  a  contract  can  be  implied,  I  cannot  conceive 
any  ground  upon  which  the  builder  pan  sustain  a  claim  to  be  paid  for 
the  alterations.  If  there  had  been  any  such  contract  here,  the  plain- 
tiff might  have  declared  upon  it.  I  cannot  read  the  sixth  count  as  alleg- 
ing a  new  contract  of  that  sort,  or  as  averring  any  undertaking  by  the 
defendants  to  pay  for  the  alterations  and  additional  work,  otherwise 
than  that  which  is  to  be  found  in  the  original  contract  contained  in 
the  deed  mentioned  in  the  first  count.  Then,  according  to  the  general 
rule  of  law,  a  stipulation  in  a  deed  can  only  be  dispensed  with  by  an 
instrument  under  seal.    The  declaration,  when  it  alleges  a  dispensa* 
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tion,  mast  be  nnderstood  as  alleging  it  to  be  tinder  seal.  A  plea, 
therefore,  traversing  that  there  was  a  dispensation  by  deed,  is  a  good 
plea.  Then,  the  replication  in  effect  says  that  the  defendants  ought 
not  in  equity  to  be  allowed  to  set  up  the  want  of  a  dispensation  by  deed, 
because  they  waived  the  performance  of  that  condition.  This  replica- 
tion, like  the  sixth  count,  fails  to  set  up  any  new  contract  under  which 
the  defendants  were  to  pay  for  the  alterations  and  extra  work ;  and, 
if  it  is  to  be  sustained  at  all,  it  must  be  on  the  gronnd  that  the  plain- 
tiffs are  entitled  to  recover  the  price  of  the  alterations  and  extras^ 
under  the  deed,  although  they  have  not  performed  the  stipulations 
on  their  part  contained  in  the  deed,  and  although  there  has  been  no 
dispensation  by  deed,  because  a  Court  of  equity  would,  under  the 
*S801  ®^^c^°^stances  disclosed  upon  *this  record,  restrain  the  defend- 
-I  ants  from  relying  for  a  defence  upon  the  want  of  a  deed.  All 
I  can  say  to  that,  is,  that  the  replication  departs  in  a  substantial  man- 
ner from  the  declaration, — it  contradicts  the  contract  declared  on.  I 
entirely  concur  in  the  observations  made  by  my  Brother  Bramwell  in 
Hunter  v.  Gibbons,  1  Hurlst.  k  N.  459,t  as  to  the  effect  of  a  replica- 
tion of  fraud.  That  affords  a  very  apt  illustration  of  this  case, 
though  not  so  strong  a  case  in  its  circumstances  as  the  present.  The 
reasoning  of  that  learned  Judge  is  still  more  applicat)le  where  the 
plaintiff*  is  unable  in  his  replication  to  state  facts  which  make  out  a 

Erimfi  facie  claim  to  relief  in  equity.  In  the  case  of  De  Pothonier  v. 
>G  Mattos,  1  E.  B.  &  E.  461  (E.  C.  L.  R.  vol.  96),  the  statement  in 
the  declaration  was  true;  and  the  defendant  by  Ms  pleas  set  up 
grounds  of  defence  which  the  replication  showed  it  would  be  mani- 
festly inequitable  to  permit  the  defendant  to  set  up.  However  much 
it  may  be  to  some  persons  a  matter  of  regret  that  the  Gonrts  of  com- 
mon law  have  not  jurisdiction  over  all  debts,  whether  legal  or 
equitable,  it  is  certain  that  the  legislature  has  not  given  them  such 
jurisdiction. 

Bylbs,  J. — I  am  of  the  same  opinion.  It  occurred  to  me  very 
early  in  the  argument,  that  this  was  not  a  qnestion  whether  the  case 
was  one  for  equitable  relief,  but  whether  it  was  a  case  in  which  an 
action  would  lie.  I  am  not  qualified  to  say  whether  or  not  the  plain- 
tiffs would  be  entitled  to  relief  in  equity ;  but,  assuming  that  they 
are  80,  all  that  this  replication  shows,  is,  that  the  jplaintifis  are  entitled 
to  some  equitable  relief,  and  that  they  never  had  any  riffht  of  action 
at  all.  That  seems  to  me  to  be  the  result  of  this  record,  taking  the 
dbclaration,  the  plea,  and  the  replication  together.  If  we  were  to 
decide  in  favour  of  the  plaintifS,  we  shonld  be  going  very  far  beyond 
*38n  ^^®  *power  conrerred'  upon  us  by  the  85th  section  of  the 
^  Common  Law  Procedure  Act,  1854.  The  case  of  De  Potho- 
nier V.  De  Mattos,  1  E.  B.  &  E.  461  (E.  C.  L.  R.  vol.  96),  is  plainly  dis- . 
tinguishable ;  for,  there,  the  effect  of  the  replication  was,  to  remit  Ae 
plaintiff  to  the  legal  claim  of  right  alleged  m  his  declaration.  Here, 
the  plaintifib  have  not  and  never  had  any  legal  cause  of  action. 

Judgment  for  the  defendants. 
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Out  L.y  fell  inraraDe«-brofcer,  m  a^ent  tw  the  pifthiilff,  gate  laitnielloDi  for  a  policy  for 
SMOI.,  on  tho  skip  LooatdM  belMgiftg  to  (bo  pJaintlS;  to  bo  propuod  by  tho  dolbodoBU^  on 
iaoorporetod  insamaoo  oo«pti^.  Bofove  tbo  poU#y  wu  roo^y*  tbo  pUtotiffchaQgod  hii  mind^ 
a^  directed  L.  to  tShtH  a  poliey  for  1000/.  instead  of  2000/.,  and  upon  somewbat  different 
termf .  L.  aooordingly  delivered  a  Moond  slip  to  tbe  oompany,  pursuant  to  tbo  last  instmc- 
tioiM»  and  was  debited  by  tbetn  wltb  tbe  premium  In  tbe  M«al  wayy  but  did  not  pay  it;  and 
ii«rtly  aflerwarda  a  policy  fbr  10904,  duly  ooaleA  by  tha  oompany,  «m  tendtrod  to  a  oletb  of 
L.,  wbo  declined  to  receive  it,  saying  tbat  It  was  a  mistake  and  tbat  tbe  insuranoo  on  tibo  Loo-  « 
niiaa  waa  oanoellod :  whereupon  tbe  oompany's  dork  took  baok  tbe  policy  and  endorsed  qpon 
it  tbe  following  note, — "  Settled  a  fetum  of  the  whole  premium  on  the  within  policy,  aod  oan- 
celled  this  insurance,  no  rbk  attaching  thereto  r^ — 

Hold,  that,  under  the  circumstances,  there  having.  bftoA  B»  oo^ploto  doMrefy  of  the  policy, 
tbo  company  nerer  became  liable  thenon. 

This  was  an  action  brought  by  the  plaintiff,  wbo  traded  under 
the  name  of  The  Greek  and  Oriental  Steam  Navigation  Company, 
against  the  defendant,  the  chairman  of  The  Victoria  Fire  and  Marine 
Insurance  Company,  upon  a  policy  for  lOOOt  for  twelve  months,  from 
the  25th  of  April,  1861,  to  the  24th  of  April,  1862,  on  the  ship 
Leonidas,  valued  at  18,0002. 

The  declaration  was  in  the  usual  form,  averring  a  total  loss. 

The  defendant  pleaded,  amongst  other  pleas, — first,  that  the  sai<} 
Victoria  Fire  and  Marine  Insurance  Company  did  not  become 
insurers  as  alleged, — ^fourthly,  that,  after  the  making  of  the  said 
policy  of  insurance,  the  same  remained,  with  the  consent  of  the 
^plaintiff,  in  the  hands  of  the  said  Victoria  Fire  and  Marine  r«Dgo 
Insurance  Company ;  that,  afterwards,  whilst  the  said  policy  ** 
so  remained  in  the  hands  of  the  said  insurance  company,  and  lon^ 
before  the  happening  of  the  said  loss,  the  plaintiff  requested 
the  said  insurance  company,  with  the  view  and  for  the  purpose 
of  putting  an  end  to  the  said  policy,  and  of  terminating  the 
risk  and  liability  of  the  said  insurance  company  thereunder,  to 
cancel  the  said  policy,  and  to  make  a  return  to  the  plaintiff  of  the 
said  premium  paid  by  the  plaintiff;  that  the  said  insurance  com- 
pany thereupon,  in  compliance  with  the  said  request,  and  long 
before  the  happening  of  the  said  loss,  and  in  order  to  put  an  end 
to  the  said  policy  and  terminate  all  risk  and  liability  of  the  said 
insurance  company  thereunder,  did  accordingly  cancel  the  said  policy 
and  return  the  said  premium  to  the  plaintiff,  and  thereby,  and  before 
the  said  loss,  terminated  and  put  an  end  to  all  risk  and  liability  of  the 
said  insurance  companv  under  the  said  policy.    Issue  thereon. 

The  cause  was  triea  before  Erie,  C.  J.,  at  the  sittings  in  London 
after  last  Hilary  Term.  The  facts  which  appeared  in  evidence  were 
as  follows : — The  plaintiff,  beinc  desirous  of  effecting  a  policy  f<MP 
2000t  with  the  Victoria  Fire  ana  Marine  Insurance  Company  upon 
the  ship  Leonidas  for  the  season,  instructed  one  L^caridi,  his  broker^ 
to  get  it  done.  Lascaridi  accordingly,  on  the  26th  of  April,  1861, 
handed  the  company  a  slip  in  the  usual  way.  The  insurance  oom- 
nanies  prepare  their  own  policies;  and  the  practice  is  to  deliver 
them  out  when  the  premiums  are  paidi  The  plaintiff  subsequently 
wishing  to  substitute  for  the  2000/.  policy  a  policy  for  10002.  for  a 
year,  Lascaridi  on  the  29th  of  April  handed  another  slip  to  the  omn* 
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pany,  and  requested  them  to  prepare  another  policy  in  accordance  with 
*3831  ^^^^^  second  slip,  in  lieu  of  the  policy  first  ordered.  *Lascaridi 
J  was  accordingly  debited  by  the  Company  with  the  premium  on 
a  10002.  policy,  and  a  debit-note  was  sent  to  him,  and  be  drew  upon 
the  plaintiff  for  the  amount.  A  policy  in  accordance  with  this 
second  slip  was  afterwards  sent  by  the  defendants'  company  to  Las- 
caridi's  office ;  when  Lascaridi's  clerk  declined  to  receive  it,  saying 
that  the  insurance  upon  the  Leonidas  had  been  cancelled.  The  com- 
pany's clerk  accordingly  took  back  the  policy,  and  endorsed  upon  it 
the  following : — 

'*  Settled  a  return  of  the  whole  premium  on  the  within  policy,  and 
cancelled  this  insurance,  no  risk  attaching  thereto : 

"£1000  at  10  guineas  percent        ,        .        £105    0    0 
"  Less  5  per  cent 5    0    0 

100    0    0 
"10  per  cent.        ...  10    0    0 


"London,  14th  June,  1861  £90    0    0 


The  above  memorandum  was  signed  by  the  directors  and  secretary 
of  the  defendant's  company,  and  the  policy  so  cancelled  was  re- 
delivered at  Lascaridi's  office,  and  there  left. 

The  Leonidas  being  lost,  the  plaintiff  brought  this  action  on  the 
policy,  insisting  that  the  cancellation  of  the  10002.  policy  was  a 
mistake. 

It  was  objected,  on  the  part  of  the  defendant,  that  there  was  no 
complete  contract  of  insurance, — the  companv  being  an  incorporated 
company,  and  not  bound  by  the  slip,  and  the  policy  under  the  seal 
of  the  company  never  having  been  delivered  and  accepted  on  the  part 
of  the  plaintiff;  and,  further,  that,  if  there  was  a  cx)mplete  delivery 
of  the  policy,  it  had  been  regularly  cancelled  with  the  consent  of  a 
duly  authorized  agent  of  the  plaintiff. 

*3841  ^'^  Lordship  left  it  to  the  jury  to  say  whether  the  *policy 
-'  had  been  delivered  out  so  as  to  constitute  a  binding  contract ; 
telling  them,  that,  if  thev  believed  the  evidence  for  the  defendant, 
that  Lascaridi  applied  to  have  that  policy  cancelled,  they  should  find 
for  the  defendant. 

The  jury  thereupon  returned  a  verdict  for  the  defendant. 

Eonyman,  in  Easter  Term  last,  obtained  a  rule  nisi  to  enter  a 
verdict  for  the  plaintiff,  pursuant  to  leave  reserved,  on  the  ground 
.that  the  Chief  Justice  ought  to  have  told  the  jury  that  there  was  no 
cancellation  of  the  policy  binding  on  the  plaintiff,  that,  under  the 
circumstances,  Lascaridi's  clerk  had  no  authority  to  assent  to  a  return 
of  the  premium  and  the  cancellation  of  the  policy,  and  that  the 
acts  of  Lascaridi  and  his  clerk  were  not  binding  on  the  plaintiff(a) 

Bovtll,  Q.  C,  and  Archibald,  showed  cause. — There  cl^rly  never 
was  any  complete  insurance.  The  policy  was  never  delivered  either 
to  the  plaintiff  or  to  any  person  autnorized  to  receive  it  for  him.  Id 
Sheppard's  Touchstone,  p.  57,  it  is  said:  ''The  fifth  thing  required 

(a)  He  alio  moTed  for  a  new  trial  ai  for  a  Terdiot  against  eridenee :  bnt  thU  was  reflajad^ 
tlia  Lord  Chief  Josiioo  ezprouinf  himielf  not  diisatlBfied  with  the  Tordict. 
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in  every  well  made  deed,  is,  that  there  be  a  delivery  of  it.  And  for  this 
it  mast  be  known  that  delivery  is  either  actual,  i.  e.  by  doing  some- 
thing and  saying  nothing,  or  else  verbal,  i,  e.  by  saying  something,  and 
doing  nothing ;  or  it  may  be  by  both :  and  either  of  those  may  make  a 
good  delivery  and  a  perfect  deed.  But  by  one  or  both  of  these  it  must 
be  made ;  for,  otherwise,  albeit  it  be  never  so  well  sealed  and  written, 
yet  is  the  deed  of  no  force.  And,  though  the  partjr  to  whom  it  is 
made  take  it  to  himself,  or  happen  to  get  it  *into  his  hands,  r»Qoc 
yet  will  it  do  him  no  good,  nor  him  that  made  it  any  hurt,  ^ 
until  it  be  delivered.  And  a  deed  may  be  delivered  by  the  party 
himself  that  doth  make  it,  or  by  any  other  by  his  appointment  or 
authority  precedent,  or  assent  or  agreement  subsequent,  for  oranis 
ratihabitio  mandato  aequiparatur.  And  when  it  is  delivered  by 
another  that  hath  a  gooa  authority  and  doth  pursue  it,  it  is  as  good  a 
deed  as  if  it  were  delivered  by  the  party  himself;  but,  if  he  do  not 
pursue  his  authority,  then  it  is  otherwise.  And  therefore,  if  a  deed, 
or  the  contents  thereof,  be  read  or  declared  to  a  man  that  is  to  seal  it, 
and  he  (being  illiterate)  doth  deliver  it  to  a  stranger  and  bid  him 
examine  it,  and,  if  it  be  so  as  it  was  read  to  him,  then  to  deliver  it  as 
his  deed,  otherwise  to  re-deliver  it  to  him  again  that  made  it;  in  this. 
case,  if  the  deed  be  in  truth  otherwise  than  it  was  read,  and  yet  not- 
withstanding he  to  whom  it  was  delivered  doth  deliver  it  to  him  to^ 
whom  it  is  made,  this  deliverv  shall  not  avail,  neither  is  the  deed  by 
this  delivery  become  a  good  deed.  And  so  also  a  deed  may  be 
delivered  to  the  party  himself  to  whom  it  is  made,  or  to  any  other- 
by  sufficient  authority  from  him :  or  it  may  be  delivered  to  any- 
stranger  for  and  in  the  behalf  and  to  the  use  of  him  to  whom  it  is 
made,  without  authority.  But,  if  it  be  delivered  to  a  stranger 
without  any  such  declaration,  intention,  or  intimation,  unless  it  be  in 
case  where  it  is  delivered  as  an  escrow,  it  seems  this  is  not  a  sufficient 
delivery."  So,  in  Co.  Litt.  86  a,  it  is  said:  "If  a  man  deliver  a 
writing  sealed,  to  the  partie  to  whom  it  is  made,  as  an  escrow,  to  be 
his  deed  upon  certaine  conditions,  &c.,  this  is  an  absolute  deliverie  of 
the  deed,  being  made  to  the  partie  himself,  for  the  delivery  is  suffi- 
cient without  speaking  of  any  words  (otherwise  a  man  that  is  mute 
could  not  deliver  a  deed),  and  tradition  is  only  requisite,  and  then 
when  the  words  are  contrarie  to  the  act  which,  is  *the  deliverie,  r»QQQ 
the  words  are  of  none  effect, — Non  quod  dictum  est,  sed  quod  ^ 
factum  est  inspicitur."  In  Doe  d.  Garmonsv.  Knight,  5  B.  &  C.  671 
(E.  C.  L.  R  vol.  11),  8  D.  &  E.  848  (E.  C.  L.  K  vol.  16),  the  grantor 
parted  with  all  control  over  the  deed.  Then,  as  to  the  cancellation, 
— ^that  Lascaridi  had  authority  as  agent  for  the  plaintiff  to  cancel  the 
slip  for  20001,  is  conceded:  and  there  was  abundant  evidence  to 
warrant  the  jury  in  inferring  that  he  had  a  general  authority  to  cancel 
as  well  as  to  effect  policies.  It  is  to  the  broker  alone  that  the  under- 
writer or  the  insurance  office  in  all  cases  looks.  At  all  events,  if  that 
point  becomes  important,  and  the  Court  should  be  against  the  defend- 
ant upon  it,  it  will  only  go  to  a  new  trial. 

Lwh,  Q.  C,  and  Honymam,  in  support  of  the  rule.— It  is  admitted 
that  Xenos  never  authorized  or  knew  of  the  cancellation,  and  that  he 
had  paid  Lascaridi  the  amount  of  premium  on  this  policy.  It  further 
appears  that  Lascaridi  never  intended  to  have  this  policy  cancelled ; 
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but  that  what  took  place  between  the  respective  clerks  of  Lascaridi 
and  the  company,  was  a  mere  mistake.  It  is  a  mistake  also  to  say 
that  the  company  intended  to  withhold  the  policy  until  the  premium 
was  paid :  it  is  the  custom  for  insurance  companies  and  underwriters 
to  settle  accounts  with  the  brokera  monthly.  [Eri*B,  C.  J. — Nobody 
asked  a  question  as  to  what  the  company  intended,  beyond  what  the 
documents  showed.]  The  cancellation  assumes  that  the  document 
was  a  perfect  deed.  Whether  the  premium  was  paid  or  not,  is  quite 
immaterial ;  the  oompany  having  giving  Lascaridi  credit,  and  the 
plaintift'  having  paid  him.  In  Arnould  on  Insurance,  2d  edit.  121,  it 
IS  said  :  *'  In  our  common  forms  of  policy,  the  underwriters  expressly 
acknowledge  the  receipt  of  the  premium  from  the  assured, — '  conftss- 
ing  ourselves  paid  the  consideration  due  unto  9iS  for  the  ossurance  by 
*8871  *^^^  assured,^    It  is  now  clearly  established  that  this  aoknow- 

^  ledgement^  except  in  oases  of  manifest  fraud,  is  conclusively 
binding  on  the  underwriter^  precluding  him  alike  from  suing  the 
assured  himself  for  unpaid  premiums  credited  in  his  account  with 
he  broker,  or  from  setting  off  such  premiums  to  an  action  brought 
by  the  assured  himself  on  the  policy  .(a)  Even  where  the  policy  (as 
.is  the  case  of  those  of  the  Indemnity  Mutual  Marine)  contains  no  such 
aak^owledgment  as  is  to  be  found  in  the  common  printed  form,  but 
instead  thereof  a  covenant  by  the  broker  to  pay  the  premium  to  the 
underwriter,  the  Courts  will  not  imply  a  oontract  by  the  assured  to 
pay  the  premium  to  the  underwriter,  in  the  face  not  only  of  this 
express  stipulation,  but  also  of  the  general  mercantile  usage  in  this 
country,  according  to  which  the  underwriter  looks  not  to  the  assured, 
but  to  the  broker,  as  his  debtor."(6)  Here,  the  policy  is  in  the 
.  ordinary  form.  [Bylks,  J. — I  see  no  evidence  that  this  was  the  deed 
of  the  defendant.  A  man  cannot  execute  a  deed  by  attornev,  unless  the 
.attorney  be  appointed  under  seal.  This  is  a  contract,  wnich  is  evi- 
denced by  a  sealed  instrument.rc)]  The  allegation  is  not  that  the 
defendant  made  a  policy ;  but  tnat  the  company  made  a  policy.  If 
they  had  not  made  out  a  policy,  the  plaintiff  could  not  have  sued 
upon  the  contract  on  the  slip.  But  they  did  roAke^  out  .a  policy, 
which  the  plaintiff  might  have  had  at  any  time  on  demand.  If  the 
contract  is  intended  to  be  complete,  it  is  immaterial  whetber  the 
grantor  retains  the  deed  in  his  possession  or  not  Bayley,  J.,  in 
*3881   ^^l^^^'^i'^g  ^^^  j^dgn*©'*^  <>f  *tbe  Court  in  Doe  d.  Garmonsv. 

^  Knight, — after  referring  to  Barlow  r.  Heneage,  Pre.  Ch.  211, 
Clavering  u.  Clavering,  Pra  Ch.  285, 2  Vern.  478, 1  Bro.P.  0. 122,  Nal- 
dred  v.  Gilham.  1  P.  Wms.  &77,  and  Boughton  v,  Bougbton,  1  Atk.  625, 
—says  (5  B.  &  C.«92  (E.  C.  L.  K  vol.  11)) :  "  Upon  these  authorities,  it 
seems  to  me,  that,  where  an  instrument  is  formally  aealed  and 
delivered,  and  there  i^  nothing  to  qualify  the  delivery  but  the  keeping 
the  deed  in  the  hands  *of  the  exeouting  party,  nothing  to  show  he  did 
not  intend  it  to  operate  immediately, — ^that  it  is  a  valid  and  effectual 
deed,  and  that  delivery  to  the  party  who  is  to  take  by  it,  or  te  any 
person  for  his  use,  is  not  essentiaU"    Then  assuming  that  the  oom- 

(a)  See  DalseU  v.  Hair,  1  Oimpb.  5S9;  De/Oaminde  v,  Pigon,  4  T&ant  246. 
(h)  See  Power  o.  Baleher,  10  B.  A  0.  839  (S.  C.  L,  R.  vol.  21),  5  M.  A  R.  Sr. 
(e)  The  eempany  wm  estibUihed  nirfer  uKAci  of  >  Parliament  in  ViotoriAf  wit^  power  to  mt 
tad  be  med  in  Um  utm^  of  tka  chainnanfor  tba  timeil)«ing. 
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Sany  bad  made  out  a  policy,  and  that  by  accident  it  bad  not  been 
elivered  out,  because  not  called  for,-^ia  the  plaintiff  bound  by  the 
act  of  cancellation  caused  by  the  mistake  of  the  broker's  clerk? 
The  broker,  Lasoaridi,  would  have  no  right  intentionally  to  cancel  the 
policy,  aa  against  his  principal.  [WiLLKS,  J. — Clearly  not,  if  the 
principal's  name  is  in  the  policy,  as  here.  Between  the  slip  and  the 
making  out  of  the  policy,  the  underwriter,  it  seems,  has  a  right  to 
deal  with  the  broker.  But,  as  soon  as  the  policy  is  executed,  another 
state  of  things  arises.]  The  authority  of  the  broker,  it  is  submitted,  . 
is  at  an  end  when  the  slip  is  signeo,  unless  he  is  to  get  the  policy 
effected  in  his  own  name.  As  soon  as  the  contract  to  insure  is  com- 
plete, the  broker's  authority  is  at  an  end.  [Willbs,  J. — You  take  a 
distinction,  then,  between  uji  ordinary  policy  by  underwriters,  and  a 
policy  effected  with  an  insurance  company?]  Yes.  In  the  latter 
case,  the  polioy  being  made  out  by  the  company,  the  broker's  duty  is 
at  an  end.  In  the  ordinary  case  of  a  broker,  he  has  no  power  to 
rescind  a  contract  afler  the  exchange  of  the  bought  and  sold  notes ;  and 
there  is  no  reason  why  a  different  rule  should  prevail  in  the  case  of  an 
♦insurance-broker.  [Bylks,  J.-«-In  the  case  of  an  ordinary  r*QOQ 
broker,  his  authority  is  at  an  end  so  soon  as  the  contract  is  '- 
aoraplete.]  Suppose  Xenos  had  sued  the  company  in  trover  for  the 
policy,  what  answer  could  they  have  set  up?  Could  they  have 
claimed  a  right  to  retain  it,  on  the  ground  that  the  broker  had  not 
paid  the  premium  ?  There  clearly  never  was  any  intention  to  cancel 
this  policy.  Cur.  adv,  vult, 

WiLLES,  J.,  now  delivered  the  judgment  of  the  Court. 

The  plaintiff  in  this  case  traded  under  the  firm  of  The  Greek  and 
Oriental  Steam  Navigation  Company.  The  defendant  was  the  chair- 
roan  of  the  Victoria  Fire  and  Marine  Insurance  Company,  and  repre- 
sented that  company  on  this  record. 

The  action  was  founded  on  a  time^policy  of  insurance  alleged  to 
have  been  effected  by  the  plaintiff  with  the  company  for  1000/.  for 
twelve  months,  on  the  ship  JLeonidas,  valued  at  18,000?.  The  verdict 
passed  for  the  defendant:  and  the  question  reserved  at  the  trial  was, 
whether  the  policy,  whicn  purported  to  be  under  the  seal  of  the  com- 
pany, had  ever  been  executed,  or,  if  executed,  had  been  cancelled. 
The  pleadings  raised  both  defences. 

It  appeared  that  a  gentleman  of  the  name  of  Lascaridi  was  the 
iosurance-broker  of  the  plaintiff,  and  acted  as  his  agent.    He  had 
originally,  by  the  plaintiff's  directions,  instructed  the  company  to 
prepare  a jpolicv  for  20002.  on  the  Leonidas,  for  the  season.    A  slip 
to  that  effect  had  been  made  out  on  the  25th  of  April,  1861,  and 
signed  with  the  initials  of  the  company's  broker.     Afterwards,  the 
plaintiff  having  altered  his  intentions  Lascaridi  instructed  the  company^ 
to  prepare  instead  thereof  another  policy  for  1000/.  on  the  same  ship, ' 
for  a  year.    A  second  slip  was  *accordingly  made  out  for  r«QQA 
10002.  lor  a  year.    Lascaridi  was  debited  by  the  company  with  ^ 
the  premium,  and  a  debit-note  sent  to  him. 

In  due  course,  the  policy  in  accordance  with  this  second  agreement 
was  sent  by  the  company  to  Lascaridi's  office.  But  Lascaridi's  clerk 
stated  that  it  was  a  mistake,  that  no  premium  was  owing,  and  that 
the  insurance  on  the  Leonidas  was  cancelled.    The  company's  clerk 
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accordingly  took  back  the  policy,  and  stamped  on  the  back  of  it 

these  words : — 

"  Settled  a  return  of  the  whole  premium  on  the  within  policy,  and 

cancelled  this  insurance,  no  risk  attaching  thereto: 

"£1000  at  10  guineas  per  cent.        .        .        £105    0    0 
"  Less  5  per  cent 5    0    0 

100    0    0 
"10  per  cent.        ...  10    0    0 

"£90    0    0 


"  London,  14th  June,  1861." 

This  memorandum  was  signed  by  the  directors  and  secretary,  and 
the  policy  so  cancelled  was  re-delivered  at  Lascaridi's  oflSce,  and  there 
left,  and  was  retained  by  him  till  the  questions  now  in  dispute  arose. 

The  vessel  beinff  eventually  lost,  Lascaridi  then  insisted  that  the 
second  policy  had  been  cancelled  by  mistake;  and  the  plaintiff 
brought  the  present  action  thereon. 

We  are  of  opinion  that  the  policy  upon  which  the  action  is 
founded  is  not  a  oinding  instrument. 

It  is  material  to  observe  that  Lascaridi  was  not  only  the  agent  of 
the  plaintiff  in  this  transaction,  intrusted  with  the  entire  negotiation 
of  the  contract  from  first  to  last,  but  that,  on  the  first  occasion,  Las- 
cardi  had  given  directions  for  the  alteration  of  the  contract,  and 
♦3911  *^^®  company  had  altered  it  accordingly.  The  compaay, 
^  therefore,  nad  a  right  to  suppose  Lascaridi  to  be  invested  with 
full  powers  from  the  beginning  to  the  end  of  the  transaction,  both 
with  respect  to  the  preliminary  contract  and  the  policy  to  be  founded 
thereon. 

It  appears  to  us  that  this  policy  was  never  perfectly  delivered  so  as 
to  vest  a  right  of  action  m  the  plaintiff.  When  any  instrument, 
whether  a  formal  deed  or  any  other  written  contract,  is  executed  and 
handed  by  the  maker  to  the  other  party,  primfi  facie  that  is  a  delivery, 
and  the  estate,  or  right  of  action,  or  other  thing  thereby  legally 
granted  or  created,  passes  to  the  grantee.  But  all  this  is  on  the 
assumption  that  the  grantee  accepts  the  delivery,  and  accepts  the 
benefit,  which  he  is  presumed  to  do.  It  is  otherwise  when  he  at  the 
time  and  place  of  delivery  repudiates  the  delivery  and  disclaims  the 
benefit  (Sheppard's  Toucnstone  285 ;  Thompson  r.  Leech,  2  Ventr. 
198;  Townson  v,  Tickell,  8  B.  &  Aid.  41  (E.  C.  L.  R.  vol.  6); 
Nicholson  v.  Wordsworth,  8  Swanst.  866,  871) ;  especially  when  that 
repudiation  and  disclaimer  is  then  and  there  acquiesced  in  by  the 
grantor,  and  the  instrument  taken  back  by  him ;  for,  a  man  cannot 
by  act  of  the  parties  have  an  estate  or  a  right  thrust  upon  him  against 
his  will.  There  is  here  a  tender  of  delivery  rather  than  a  complete 
delivery. 

If  it  be  said  that  Lascaridi  was  bound  to  accept  the  policy,  the 
answer  is,  first,  that  at  least  so  far  as  the  company  had  the  oppor- 
tunity of  knowing,  Lascaridi  had  as  much  authority  to  vary  or  cancel 
the  second  executory  agreement  for  a  policy  as  the  first ;  and  secondly 
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that  Laacaridi's  negligence  and  mistake  has  altered  the  position  of  the 
company. 

If  it  be  objected  that  at  all  events  the  original  executory  contract 
for  the  last  insurance  remain^  the  answer  is,  first,  that  the  plaintiff 
has  not  declared  on  the  executory  contract;  next,  that,  if  he  had 
done  so,  *the  conipany  have  been  guilty  of  no  breach,  for  r»392 
they  have  tendered  the  policy ;  and,  lastly,  that  that  executory  ^ 
contract  has  been  rescinded  by  mutual  consent  before  breach. 

We  therefore  think  the  verdict  for  the  defendant  right,  and  that^ 
this  rule  must  be  discharged.  Bule  discharged. 
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In  order  to  entitte  »  pvty  to  a  ootieo  of  Mtion  for  a  thing  done  "  in  pnnnanee  of  the  24  A  25 
Vkt  0.  99  (the  net  for  the  eoniolidation  of  the  law  againit  offenoea  relating  to  the  coin),  it  it 
enoogh  that  he  iUmMi/5  and  hont  fide  believei  he  \b  aoUng  in  pnriuance  of  the  act, — whether 
there  he  reatanahU  ground  for  inch  helief  or  not 

Tms  was  an  action  for  an  assault  and  false  imprisonment.  The 
defendant  pleaded  "not  guilty,  by  statute," — the  reference  in  the 
margin  being  to  the  Act  to  consolidate  the  law  against  offences  relating 
to  the  coin,  24  &  26  Vict.  c.  99,  ss.  9,  81,  88.(a) 

♦The  cause  was  tried  before  Byles,  J.,  at  the  sittings  in  r^ogo 
London  after  last  Hilary  Term.    The  facts  were  as  follows :  On    ^ 

(a)  The  9th  section  enaota  that  "  whosoever  shall  tender,  ntter,  or  pat  olT  any  false  or  conn- 
tarfeit  ooin  resembling  or  apparently  intended  to  resemble  or  pass  for  any  of  the  Qneen's  cnrrent 
gold  or  silrer  coin,  knowing  the  same  to  be  false  or  oonnterfeit,  shall,  in  England  and  Ireland, 
be  guilty  of  a  misdemeanor,  and  in  Scotland  of  a  crime  and  ofibnce,  and  being  eonvioted  there- 
of, shall  be  liable^  at  the  discretion  of  the  Court,  to  be  imprisoned  for  any  term  not  ezoeeding 
one  year,  with  or  without  hard  labour,  and  with  or  without  solitary  confinement" 

The  81st  section  enacts  that "  it  shall  be  lawful  for  any  person  whatsoever  to  apprehend  any 
person  who  shall  be  found  committing  any  indictable  offence,  or  any  high  crime  and  offence, 
or  crime  and  offence  against  this  aot^  and  to  conrey  or  delirer  him  to  some  peace-officer,  consta- 
ble^ or  offieer  of  police,  in  order  to  his  being  couTcyed  as  soon  as  reasonably  may  be  before  a 
Justice  of  the  peace  or  some  other  proper  officer,  to  be  dealt  with  according  to  law." 

The  83d  section  enacts  that "  all  actions  and  prosecutions  to  be  commenced  against  any  per- 
son for  anything  done  in  pursuance  of  this  act,  shall,  in  England  or  Ireland,  be  laid  and  tried 
in  the  county  where  the  (bet  was  committed,  and  shall,  in  England,  Ireland,  or  Scotland,  be 
eommenoed  within  six  months  after  the  fact  committed,  and  not  otherwise ;  and  notice  in 
writing  of  such  action  and  of  the  cause  thereof  shall  be  giren  to  the  defendant  or  defender  one 
month  at  least  before  the  eommencement  of  the  action ;  and  in  any  such  action  brought  in 
England  or  Ireland  the  defendant  may  plead  the  general  issue,  and  give  this  act  and  the  special 
matter  in  eridence  at  any  trial  to  be  had  thereupon,  and  in  Scotland  the  disfender  may  insist 
on  all  relevant  defeneea ;  and  no  plaintiff  or  purauer  shall  recover  in  any  such  action,  if  ten- 
der of  sufficient  amends  shall  have  been  made  before  such  action  brought,  or  if  a  sufficient  sum 
of  money  shall  have  been  paid  into  Conrt  after  such  action  brought  by  or  on  behalf  of  the  de- 
fendant or  defender;  and  if,  in  England  or  Ireland,  a  verdict  shall  pasa  for  the  defendant,  or 
the  plaintiff  shall  become  nonauit,  or  diacontinue  any  raeh  action  after  issue  joined,  or  if,  upon 
demurrer  or  otherwise.  Judgment  shall  be  given  against  the  plaintiff,  or  if,  in  Scotland,  the 
verdict  shall  be  for  the  defender,  or  if  the  pursuer  shall  abandon  the  action,  or  the  Court  shall 
dismiss  it  as  irrelevant  or  improperly  laid,  in  every  such  case  the  defendant  or  defender  shaU 
reeover  his  fkll  eoata  aa  between  attorney  and  client,  and  have  the  like  remedy  for  the  same  at 
any  defendant  or  defender  has  by  law  in  other  eases;  and  though  a  verdict  shall  be  given  for 
the  plaintiff  or  poraner  in  any  auch  action,  auch  pluntiff  or  purauer  ahall  not  have  cosU  against 
the  defbndant  or  defender,  unless  the  Judge  before  whom  the  trial  shall  be  shall  certify  hia 
apprcbation  of  the  action." 
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tbe  4th  of  JanuBry  last,  the  plaintiff  went  into  the  shop  of  the 
defendant,  a  tobacconist;  and  purchased  a  cigar,  the  price  of  which 
was  2d.  According  to  the  nlaintiff's  statement,  he  put  down  on  the 
*3941  ^^^^^  ^  ahilling,  ana  received  in  change  a  ^sixpence  and  a 
^  four-penny  piece.  According  to  the  defendant's  statement,  the 
coin  which  the  plaintiff  gave  him  was  a  florin,  and  the  change  con- 
sisted of  a  shilling,  a  sixp)encey  and  a  four-penny  piece. 

The  plaintiff  haying  left  the  shop^  the  defendant  followed  him,  and 
charged  him  with  having  ^iven  him  a  counterfeit  florin,  and  gave  him 
into  the  custody  of  a  police-constable,  who  iock,  him  to  the  police- 
station.  On  the  hearing  before  the  magistrate,  the  charge  not  being 
considered  to  be  sufficiently  proved,  the  plaintiff  was  dismissed.  No 
notice  of  action  had  been  given. 

The  learned  Judge  left  it  to  the  jury  to  say, — ^first,  whether  the 
defendant  honestly  believed  that  the  plaintiff  had  been  guilty  of  the 
offence  he  charged  him  with,  and  that  he,  the  defendant,  in  doing  as 
he  did,  was  exercising  the  power  conferred  upon  him  by  the  staUite, 
— secondly,  whether  the  defendant  recaonably  believed  that  the  plain- 
tiff was  guilty  of  the  offence. 

The  jury  found  that  the  defendant  bonS  fide  intended  to  act  in  pur- 
suance of  the  power  conferred  by  the  statute,  but  tha4  he  had  no 
reasonable  ground  for  believing  that  the  plaintiff  had  been  guilty 
of  the  offence  charged :  and  they  assessed  the  damages  at  5/. 

The  learned  Judge  directed  a  verdict  to  be  entered  for  the  plaintiff 
for  that  sum,  and  reserved  leave  to  the  defendant  to  move  to  enter 
the  verdict  for  him,  if  the  Court  should  be  of  opiniaa  that  he  was 
entitled  to  notice  of  action: 

Petersdorfff  Serjt.,  in  Easter  Term  last  obtained  a  rule  nisi  accord- 
ingly. 

Shaw  showed  cause. — ^The  question  is  whether  bon4  fide  belief  on 
the  part  of  the  defendant  is  enough  to  entitle  him  to  the  benefit  of  the 
Act  although  he  had  no  reasonable  ground  for  his  belief;  or,  in  other 
*3051  ^^^^'  ^whether  a  man  can  be  said  to  be  acting  in  pursuance 
J  of  the  Act,  when  he  has  no  reasonable  ground  for  believing 
that  an  offence  against  the  Act  has  been  committed.  The  jury  here 
have  found  that  the  defendant  acted  bon&  fide,  but  that  he  had  no 
reasonable  cause  for  believing  that  tlra  plaintiff  bad  committed  an 
offence  against  the  Act.  [Willbs,  J. — If  Read  ff.  Coker,  18  C.  B. 
850  (E.  C.  L.  E.  vol.  76),  be  law,  the  true  question  is,  not  whether  the 
defendant  had  reasonable  cause  for  believing,  but  whether  he  bont 
fide  believed.  It  was  there  held,  that^  in  oraer  to  entitle  a  party  to 
notice  of  action  for  a  thing  done  "  in  pursuance'*  or  "  in  the  exectttKm" 
^  of  an  Act  of  Parliament,  it  is  not  necessary  that  he  should,  at  the 
time  of  doing  the  act  be  cognisant  of  the  existence  of  the  statute 
giving  him  such  protection,  or  that  he  should  be  acting  strictly  in  the 
execution  of  it.]  The  woris  of  the  Acts  for  the  protection  of  con* 
stables  and  justices,  24  Q.  2,  c.  44,  s.  6,  and  11  k  l2  Vict.  c.  44,  s.  1, 
— are  somewhat  different  from  those  used  here.  In  the  former  Act 
they  are,  "  for  anything  done  in  obedience  to  any  warrant,"  &c. ;  and 
in  the  11  &  12  Vict.  c.  44,  s.  1,  they  are,  ^'for  any  act  done  bv  him  ia 
the  execution  of  his  duty  as  such  justice:"  whereas,  here  the  words 
are,  "  for  anything  done  in  pursuance  of  this  Act.**    In  Parton  v. 
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Williams,  3  B.  &  Aid.  830,  it  was  held  that  a  constable  who,  acting 
tinder  a  warrant  comTnanding  him  to  take  the  goods  of  A.,  takes  the 
goods  of  B^  believing  them  to  belong  to  A.,  is  entitled  to  the  protec- 
tion of  the  24  G.  2,  c.  44,  s.  8.  So,  in  Gosden  t*.  Elphick,  4  Excb. 
44o,t  it  was  again  held  that  a  constable  who  acts  bonfi  fide,  believing 
that  he  is  doing  bis  dntj,  is,  though  mistaken^  within  the  protection 
of  the  24  G.  2,  c.  44,  s.  8.  and  it  is  not  a  question  for  the  jury  whether 
the  facts  were  such  as  might  reasonably  lead  him  to  think  he  was  so 
acting.  In  Wedge  v.  Berkeley,  6  Ad.  &  E.  663  (E.  C.  L.  B,  vol.  88X 
1  N.  &  *P.  665,  it  was  held,  that,  tinder  the  24  G.  2,  c.  44,  s.  pggg 
1,  a  magistrate  sued  for  detaining  goods  on  suspicion  of  felony,  ^ 
js  entitled  to  notice  of  action,  if  he  proceeoed  under  a  bon&  fide 
belief  that  he  was  executing  his  duty,  although  it  be  proved  that  he 
had  no  reasonable  ground  of  suspicion ;  and  that  the  bona  fides,  as 
well  as  the  reasonableness  of  the  suspicion,  is  a  question  for  the  jury. 
The  138th  8ecti<M  <^  the  County  Courts  Act,  9  &  10  Vict.  c.  95, 
enacts,  that,  in  actions  and  prosecutioss  to  be  commenced  against  any 
person  for  anything  done  in  pursuance  ^  the  Ad,  notioe  in  writing  of 
such  action,  and  of  the  cause  thereof,  sbali  be  given  to  the  defendant 
one  calendar  month  at  least  before  the  ooraraencement  of  the  action. 
In  Booth  r.  Olive,  10  C.  B.  827  (E.  C.  L.  B.  vol.  70),  in  a  case  against 
the  Judge  of  a  County  Court  for  making  an  order  for  committing  the 
plaintiff  to  gaol  for  disobedience  of  an  order  for  payment  of  certain 
mstalments,  after  due  dervioe  upon  him  of  a  writ  of  prohibition,  the 
jury  were  told, — and  properly,  it  was  held,*— that,  if  the  defendant 
acted  under  a  bon£  fide  belief  that  his  duty  as  Judge  of  the  County 
Court  rendered  it  incumbent  on  him  to  do  so  notwithstanding  the 
prohibition,  the  a<;t  must  be  considered  as  done  in  pursuance  of  the 
Gonnty  Court  Act,  and  he  was  entitled  to  notice  of  action.  [Wil- 
liams, J.— Speaking  of  that  case,  Maule,  J.,  in  Bead  v.  Coker,  13 
C.  B.  863  (K  C.  L.  R  vol.  76),  says  it  "  decides  that  a  party  is  entitled 
to  notice  of  action  provided  he  has  acted  bon£  fide  in  the  belief  that 
he  is  pursuing  the  statute,  even  though  there  may  be  n6  reasonable 
foundation  for  such  belief:"  and  then  be  goes  on,*^"  Where  the  ques- 
tion is,  whether  or  not  a  maa  has  aeted  bonfi  fide,  the  reasonableness 
of  the  ground  of  belief  may  be  fit  to  be  considered;  for  instance, 
suppose  a  man  who  is  an  utter  eAiranger  to  the  trtasaction  conducts 
himself  in  a  manner  which  the  law  authorizes  only  in  one  filling  a 
^particular  character,-^as,  where  a  man  assumes  to  act  as  a  r^oM 
police-officer  when  he  is  not  a  police-offioer,— =-it  may  be  said  '- 
that  there  is  no  evidence  to  go  to  the  jury  of  his  having  acted  bon& 
fide.  But  here  the  jury  hskve  found  that  the  defendant  was  pursuing 
a  course  whicti  the  law  laid  <^en  to  him,  though  he  did  not  exactly 
pursue  it  with  suooess."]  In  Jones  v.  Howell,  29  Law  J.,  Excb.  19^ 
the  question  of  bona  fides  only  was  left  to  the  jury  ;  and  the  Court 
held  the  direction  sufficient  [Williams,  J.,  referred  to  Arnold  v. 
Hamel,  9  Exch.  404.t  The  8  4  9  Vict.  c.  87,  a.  117,  enacts  that  "  no 
writ  shall  be  sued  out  against,  nor  a  copy  of  any  process  served  upon, 
any  person  acting  under  the  direction  of  the  commissioners  of  cus- 
toms, for  anything  done  in  the  execution  of  or  by  reason  of  his  office, 
until  one  calendar  month  after  notice  in  writing:"  and  s.  118  pro- 
vides that  "  no  plaintiff  in  any  case  when  an  action  shall  be  grounded 
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on  any  sucb  act  done  by  the  defendant,  shall  be  permitted  to  prodnoe 
any  evidence  of  the  cause  of  sach  action,  except  such  as  shall  be 
contained  in  the  notice  to  be  given  as  aforesaia :"  and  it  was  held, 
that,  under  these  enactments,  it  is  the  province  of  the  Judge  to  decide 
whether  notice  of  action  is  necessary;  and,  for  that  purpose,  he 
should  hear  evidence  on  both  sides,  so  as  to  enable  him  to  determine 
whether  the  defendant  was  an  officer  of  the  customs  acting  by  reason 
of  his  office,  and  under  a  reasonable  belief  that  his  duty  as  such 
officer  required  him  to  act  as  he  did.  Parke,  B.,  there  deals  some- 
what diflFerently  with  Booth  v.  Clive.  He  says :  **  According  to  the 
authority  of  Booth  v,  Clive,  the  real  question  in  all  these  cases,  and 
the  true  principle  by  which  they  are  governed,  is  this, — did  the 
defendant  reasonably  believe  that  his  duty  as  such  officer  required 
him  to  act  as  he  did?  reasonable  belief  being  an  ingredient  in 
i^qgon  enabling  the  Court  to  arrive  at  a  conclusion  as  to  his  *bona 
^^J  fides."]  To  the  same  effect  is  Horn  v.  Thornborough,  8  Exch. 
846,t  where  it  was  held  that  a  person  who  causes  the  apprehension 
of  another  for  a  malicious  trespass  to  property  of  which  the  former 
is  the  reversioner  only,  is  entitled  to  notice  of  action  under  the 
Malicious  Trespass  Act,  7  &  8  G.  4,  c.  80,  if  he  causes  such  appre- 
hension under  the  bonfi  fide  belief  that  he  is  acting  in  pursuance  of 
the  statute.  Rolfe,  B.,  there  says :  "  I  am  reported  to  have  said  in 
Hughes  V.  Buckland,  15  M.  &  W.  846,t  8  D.  L.  702,(a)  and  I  have 
no  doubt  correctly,  that '  all  who  bonfi  fide  and  reasonably  think  they 
fill  the  character  mentioned  in  the  several  statutes,  and  act  in  pursu- 
ance of  them,  are  protected ;'  and  that  is  a  position  which  has  been 
adopted  by  the  Court  of  Queen's  Bench.  In  fact,  a  man's  reasonably 
believing  himself  to  be  the  owner  of  the  property  injured  in  one 
ingredient  in  enabling  us  to  arrive  at  the  conclusion  as  to  his  bona 
fides."  [Erlb,  C.  J. — Under  the  Malicious  Trespass  Act,  where  the 
party  is  acting  for  the  protection  of  his  own  property,  it  may  be  that 
he  must  show  reasonable  ground  for  the  belief  that  he  is  acting  in 
pursuance  of  the  Act.]  The  cases  show  that  the  party  must,  to  entitle 
nim  to  protection,  have  reasonable  ground  for  believing  that  he  is 
acting  in  pursuance  of  the  Act,  where  he  does  not  fill  a  privileged 
*<l9fl1  *character.  Thus,  in  Cann  v.  Clipperton,  10  Ad.  &  E.  582  (E.  C. 
-'  L.  E.  vol.  87),  2  P.  &  D.  560,  it  was  held,  that,  where  a  statu- 
tory  protection  is  given  to  persons  having  acted  in  pursuance  of  the  sta- 
tute, a  party  is  not  entitled  to  the  protection  merely  because  he  believed 
bonfi  fide  that  he  was  so  acting:  but  there  must  be  reasonable  ground 
for  the  belief.  "Perhaps,"  says  Patteson,  J.,  "none  of  the  cases  differ 
in  principle  from  the  decision  we  are  now  coming  to:  but  single  ex- 

f sessions  are  sometimes  laid  hold  of,  and  too  much  insisted  upon, 
t  is  not  because  a  man  chooses  to  think  himself  acting  under  a 
statute,  that  he  can  by  such  mere  fancy  of  his  own  protect  himself  in 

(a)  In  that  OMe,  the  defendants,  nrvants  of  Colonel  Pennant,  apprehended  the  plaintiff  while 
flthing  in  the  night-time  near  the  month  of  the  river  Ogwen,  in  Gamarronthire,  in  which  river 
Colonel  Pennant  had  a  several  flihery.  In  an  action  of  trespass  for  this  arrest,  the  defendants 
gave  much  evidence  to  show  thai  Colonel  Pennant's  fishery  included  the  place  where  the  plain* 
tiff  was  apprehended.  The  Jury,  however,  defined  the  limits  of  (he  fishery  so  as  to  ozelnde  the 
place  by  a  few  yardb ;  but  they  also  found  that  Colonel  Pennant  and  his  servants  reasonably 
believed  that  it  included  that  place:  and  it  was  held  thai  the  defendants  were  en  tided  to  the 
protection  of  the  sUtute  7  A  8  Q.  4»  e.  29,  ss.  35,  63. 


COMMON  BENCH  REPORTS.    (18  J.  SCOTT.    N.  S.)        899 

an  action."  And  Williams,  J.,  says:  "It  would  be  wild  work  if  a 
party  might  give  himself  protection  by  merely  saying  that  he  believed 
nimself  acting  in  pursuance  of  a  statute;  for,  no  one  can  say  what  may 
possibly  come  into  an  individual's  mind  on  sucb  a  subject.  Stjll, 
protecting  clauses,  like  that  before  us,  would  be  useless  if  it  were 
necessary  that  the  person  claiming  their  benefit  should  have  acted 
quite  rightly.  The  case  to  which  they  refer  must  lie  between  a 
mere  foolish  imagination  and  a  perfect  observance  of  the  statute." 
[Byles,  J.— Kine  v.  Evershed,  10  Q.  B.  148  (E.  C.  L.  R.  vol.  59),  where 
It  was  held  that  the  reasonableness  of  the  belief  ought  to  be  left  to  the 
jury,  was  recognised  in  Arnold  v.  Hamel,  9  Exch.  404.t]  Can  a 
person  who  fills  no  privileged  character,  however  bonfi  fide  his  con- 
duct may  be,  be  said  to  act  in  pursuance  of  the  Act,  where  he  has  no 
reasonable  ground  for  believing  that  the  Act  justifies  him  in  what  he 
is  doing?  [Eble,  C.  J. — If  the  party  is  acting  in  a  judicial  office, 
honest  belief  protects  him:  but,  where  he  fills  no  office,  he  must  not 
only  bonfi  fide  believe,  but  he  must  act  on  reasonable  grounds. 
Byl.es,  J.,  referred  to  West  v.  Baxendale,  9  C.  B.  141  (E.  C.  L.  B. 
vol.  67).] 

^Petersdorff,  Serjt.,  and  Oifford,  in  support  of  the  rule. — The  v^aqq 
object  of  these  protecting  clauses,  is,  to  encourage  private  in-  ^ 
dividuals  to  become  accusers  where  they  bon&  fide  believe  the  party 
to  have  been  guilty  of  the  oftence.  The  clause  now  in  question  not 
only  gives  the  defendant,  in  case  he  succeeds,  his  costs  as  between 
attorney  and  client,  but  it  also  deprives  the  plaintiff  of  costs  though 
he  succeeds  in  the  action,  unless  the  Judge  shall  certify  his  approbation 
of  the  action.  These  provisions  would  be  altogether  unavailing  if  the 
second  proposition  put  to  the  jury  here  be  held  to  be  the  correct  one. 
It  will  be  altogether  changing  the  course  of  proof,  and  placing  the  de 
fendant  in  the  same  position  as  if  the  action  were  brought  for  a  mali- 
cious prosecution.  The  jury  having  found  that  the  charge  was  made 
honestly,  that,  it  is  submitted,  entitled  the  defendant  to  the  verdict. 
In  Cox  V.  Beid,  18  Q.  B.  658  (E.  C.  L.  B.  vol.  66),  to  an  action  of  tres- 
pass  for  assault  and  false  imprisonment,  the  defendants  pleaded  '^not 
guilty,  by  statute,"  relying  on  the  Game  Act,  1  &  2  W.  4,  c.  82,  s.  81. 
Parke,  B.,  left  it  in  substance  as  it  was  left  here, — whether  or  not  the 
defendants  believed  they  were  acting  in  pursuance  of  the  statute,  and, 
if  so,  whether  they  had  reasonable  grounds  for  so  believing.  The 
jury  found  that  the  defendants  thought  they  were  acting  in  pursuance 
of  the  statute;  whereupon  the  learned  Judge  directed  a  nonsuit,  for 
want  of  a  month's  notice  of  action,  according  to  s.  47.  And  the  Court 
held  the  question  of  reasonable  or  not  reasonable  belief  in  this  case 
was  a  question  simply  whether  there  was  such  bona  fides  as  entitled 
the  detendancs  to  notice  of  action,  and  that  the  case  was  properly  left 
to  tlie  jury.  [Erls,  C.  J. — The  statute  did  not  authorize  Beid  to  take 
the  plaintiff's  gun:  and  the  court  are  supposed  to  have  held,  that,  if 
he  imagined  that  the  statute  authorized  him  to  do  as  he  did,  he  was 
within  the  protection  of  s.  *471  The  discrepancies  between  the  r^Am 
ropori  in  13  Q.  B.  558  (E.  C.  L.  B.  vol.  66),  and  that  in  18  L  *^^ 
Law  J.,  Q.  B.  216,  coupled  with  the  tact  that  the  Court  do  not  seem  to 
have  grappled  with  the  difficulty,  render  that  a  case  not  much  to  be 
relied  on.]     In  Beid  v.  Coker,  22  Law  J.,  C.  P.  203,  Maule,  J.,  says: 
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''The  protection  given  by  the  act  is  intended  for  tboge  who  are  in  the 
wrong.  A  person  who  acts  perfectly  right  needs  no  protection." 
[EitLE,  C.  J. — The  oircumstanoes  there  were  such  as  might  fairly  give 
rise  to  an  honest  belief  in  the  mind  of  the  defendant  that  he  was  justi* 
fied  in  what  he  did.  Can  a  man  be  said  honestly  to  believe,  where 
there  is  no  rational  ground  for  belief 7J  In  Budd  v.  Scott,  2  Scott  N, 
B.  681,  in  an  action  for  imprisoning  the  plaintiff  upon  a  charge  of 
felony  under  the  7  &  8  €r.  4,  c.  29,  s.  44,  in  pulling  down  part  of  a 
bouse  and  selling  the  materials,  it  was  held  that  the  defendant  was  with- 
in the  protection  of  8. 76,  if  he  bon&  fide  thought  he  was  acting  in  pur- 
suance of  the  Act;  and  that  the  jury  were  properly  directed  to  find 
whether  or  not  he  did  so  think.  [EnLS,  C.  J. — Facts  existed  there 
which  might  have  justified  a  reasonable  belief  on  the  part  of  the  de* 
fendant  that  he  was  acting  in  pursuance  of  the  Act.  What  we  want, 
is,  a  case  where  bonfi  ficte  belief  has  been  Leld  to  bring  the  party 
within  the  protection,  though  there  was  no  rational  ground  for  the 
belief.  Williams,  J.^— The  latter  cases  have  got  over  the  difficulty  by 
saying  that  reasonableness  is  an  ingredient  in  ascertaining  the  exist- 
ence of  bona  fides.  But  the  peculiarity  of  this  case  is,  that,  though 
the  jury  have  found  bona  fides,  they  have  negatived  reasonableness.] 
In  Jones  v.  Howell,  29  Law  J.,  Exch.  19,  a  female  who  occupied  a 
bouse  belonging  to  the  defendant,  saw  a  man  on  a  Sunday  throw  a 
Intone  at  the  windows  of  the  house.  She  immediately  pointed  oat  to 
the  defendant  two  men  running  away,  saying  it  was  one  of  them, 


♦402] 


''''the  one  with  the  stick,"  and  telling  him  to  arrest  th&au     Ue 


did  so,  and  one  of  them,  the  plainti^  was  proved  to  be  the  one 
who  had  thrown  the  atone.  The  jury  having  found  bona  fides,  it  was 
held  that  there  was  reasonable  ground  for  giving  him  into  custody, 
and  that  the  defendant  was  entitl^  to  notice  of  action.  [Eblb,  C.  J. — 
The  proper  way  of  leaving  the  question  to  the  jury  in  these  cases 
would  seem  to  be  this^ — Did  the  defendant  honestly  believe  in  the 
existence  of  those  facts  which  if  they  did  exist  would  aflbrd  a  justifi- 
cation under  the  statute  ?]  Here,  it  is  submitted,  the  defendant  could 
not  have  acted  bonfi  fide,  unless  be  reasonably  believed  that  ail  the 
£EU5ts  existed  which  justified  him  in  doing  as  he  did.  [Erle,  C.  J.---« 
It  seems  clear  that  the  coin  the  plaintiff  gave  the  defendant  was  a 
shilling.]  The  jury  have  not  so  found.  [Btli^  J. — I  could  not 
take  upon  myself  on  the  evidence  to  say  whether  it  was  a  shilling  or 
a  florin.  W1LLII.MS,  J** — The  jury  maai  have  found  that  it  was  a 
shilling.]  That  question  was  not  left  to  them.  [Btlbs,  J. — The  jury 
found  that  the  defendant  unreasonably  believed  that  the  plaintifi'  had 
passed  to  him  a  oounterfeit  florin«] 

Eble,  G.  J. — In  this  case  the  plaintiff  went  into  the  defendant's 
shop  to  buy  a  cigar,  and,  according  to  the  defendant's  account,  gave 
him  in  payment  a  counterfeit  florin,  receiving  Is,  lOd  change,  where- 
upon the  defendant  caused  him  to  be  apprehended  and  takeu  before  a 
magistrate,  who  after  investigation  dismissed  the  charge.  Under 
these  circumstances,  I  think  the  governing  question  for  the  jury  was, 
whether  the  defendant  really  believed  that  the  facts  existed  which 
would  bring  the  case  within  the  statute  24  Sc  2d  VicU  c.  99,  and 
honestly  intended  to  put  the  law  in  force;  and  that,  if  the  Jury  found 
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that  the  defendant  did  so  '^really  believe,  and  did  so  honestly  r«4AQ 
intend,  then  the  defendant  was  entitled  to  a  verdict^  he  being  ^ 
entitled  to  a  notice  of  action,  which  had  not  been  given.  Whether 
the  defendant  had  reasonable  ground  for  that  belief  was,  I  think,  a 
qaestion  subordinate  to  thp  governing  question, — very  material  for 
the  consideration  of  the  jury,  and  very  material  for  the  consideration 
of  the  Court  after  the  finding  of  the  jury  upon  the  main  question. 
That  being  so,  and  the  jury  having  found  that  the  defendant  did  really 
believe  that  the  plaintiff  had  passed  him  a  counterfeit  coin,  and  did 
honestly  intend  to  put  the  law  in  force  against  him, — which  I  take  to 
be  the  meaning  of  the  finding  that  the  defendant  acted  bon&  fide, — 
and,  as  I  am  clearlv  of  opinion  that  the  facts  were  sufficient  to  justify 
that  conduAioi^  I  do  not  think  the  other  part  of  the  £ndix^,  viz.  that 
the  defendant  had  no  reasonable  ground  for  such  his  belief,  entitles 
the  plaintiff  to  retain  the  verdict. 

W ILLIAM3,  J. — ^I  am  of  the  same  opinion.  I  think  the  defendant 
was  entitled  to  a  notice  of  action,  if  he  honestly  intended  to  put  the 
law  in  motion,  and  really  believed  in  the  existence  of  a  state  of  facts 
which  if  they  existed  would  have  justified  him  in  doing  as  he  did. 
The  question  is  whether  the  jury  have  found  those  facts.  The  dif- 
ficulty arises  from  the  uncertainty  of  the  finding.  Now,  inasmuch  as 
it  is  impossible  that  the  defendant  could  have  acted  bonfi  fide  unless 
he  really  believed  that  the  plaintiff  had  been  guilty  of  passing  a 
counterfeit  florin,  it  necessarily  follows  from  the  finding  of  the  jury 
that  they  were  of  opinion  that  he  must  have  believed  in  the  existence 
of  a  state  of  facts  which  if  they  had  existed  would  justify  him  in 
taking  the  step  he  did.  If  so,  the  second  finding  of  the  jury  is  no- 
thing more  than  an  expression  of  *their  opinion  that  he  ought  c^aqa 
not  as  a  reasonable  man  to  have  believed  as  he  did.  1  think  ^ 
that  is  an  opinion  which  they  ought  not  to  have  entertained.  If 
the  defendant  bon£  fide  believed  that  the  plaintiff  was  guilty  of  the 
offence,  the  case  falls  within  the  principle  of  Booth  v.  Glive,  10  G.  B. 
827  (E.  C.  L.  B.  vol.  70),  and  the  reasonableness  of  his  belief  as  an 
independent  question  would  be  immaterial,  though  it  might  be  taken 
into  consideration  in  conjunction  with  the  other  facts  of  the  case  in 
determining  whether  or  not  the  defendant  did  bonfi  fide  believe  in  the 
plaintiff's  guilt.  Whether  he  judged  reasonably  or  not,  if  he  aoted 
bon&  fide,  the  defendant  was  entitlra  to  notice  of  aqtion. 

The  rest  of  the  court  concurring, 

Bale  absolate. 
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CASES 


ARGUED  AND  DETERMINED 


COURT  OF  COMMON  PLEAS, 


Bilarq  (Bnra, 


TWENTY-SIXTH  YEAR  OP  THE  REIGN  OP  VICTORIA.    1863. 


The  Judges  who  usually  sat  in  banco  in  this  term,  were, — 
ERLB,  C.  J.,  WiLLBS,  J., 

Williams,  J.,  EIbating,  J. 


BEGULA  GENERALIS. 

Affidavits  on  Acknowledgments. 

With  respect  to  acknowledgments  of  deeds  by  married  women  taken 
in  any  colony  or  foreign  possession  being  part  of  the  dominions  of 
Her  Majesty, — 

It  is  ordered  that  affidavits  verifying  the  same  made  before  any 
Court  or  Judge,  magistrate,  commissioner,  notary  public,  or  other 
person  authorized  to  administer  an  oath,  and  containing  in  the  jurat  a 
statement  by  such  Court  or  Judge,  magistrate,  commissioner,  notary 
public,  or  other  person,  of  the  name  or  title  of  the  office  or  authority 
which  he  or  they  *respectively  hold  and  execute,  shall  be  re  * 
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ceived  as  a  sufficient  compliance  with  the  requirements  of  the 


8  &  4  W.  4,  c.  74,  s.  85,  relating  to  affidavits  of  verification. 
Jan.  18,  1868.  By  the  Court 
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CAWTHORNE  v.  CORDREY.    Jan.  14. 

A  contract  of  hiring  made  on  the  24th  of  March,  for  a  year's  Berrioe,  to  commence  on  the 
25th,  if  not  yoid  hy  the  4th  teotion  of  the  Statute  of  Frands,  for  want  of  a  memorandum. 

Tffls  was  an  action  for  the  wrongful  dismissal  of  the  plaintiflF.  The 
cause  was  tried  before  Willes,  J.,  at  the  sittings  in  London  in  the  last 
Michaelmas  Term,  when  it  appeared,  that,  on  Sunday  the  23d  of 
March,  1861,  the  plaintiff  and  defendant  met  at  the  defendant's  house, 
when  it  was  proposed  that  the  plaintiff  should  enter  into  the  defend- 
ant's service  as  book-keeper  at  a  salary  of  lOOZ.  a  year,  to  commence 
on  the  Monday,  20?.  to  be  paid  him  on  account,  the  plaintiff  to  be 
occupied  ten  hours  a  day  for  three  days  in  each  week ;  that,  on  the 
Monday,  the  plaintiff  received  a  check  for  20t,  and  gave  the  defend- 
ant a  receipt,  as  follows, — "  Received  this  24th  of  March,  1861,  of  Mr. 
Cordrey  the  sum  of  20Z.  on  account  of  salary  for  keeping  books  from 
Lady  Day  for  twelve  months." 

On  the  part  of  the  defendant  it  was  objected  that  the  contract,  not 
being  to  be  performed  within  a  year  from  the  making  thereof,  and  not 
being  in  writing,  was  void  by  the  4th  section  of  the  Statute  of  Frauds. 

For  the  plaintiff  it  was  submitted  that  the  contract  was  not  made 
until  the  Monday,  and  consequently  it  was  for  one  year  only. 

The  learned  Judge  ruled,  that,  assuming  the  contract  to  have  been 
made  on  the  Sunday,  to  commence  on  the  Monday,  it  was  not  de- 
feated by  the  Statute  of  Frauds ;  *but  that,  notwithstanding  the  r^^ny 
receipt  spoke  of  the  service  commencing  on  the  25th,  there  was  *- 
evidence  from  which  the  jury  were  at  liberty  to  infer  that  what  passed 
on  the  Monday  was  a  renewal  of  the  contract  made  on  the  Sunday ; 
and  consequently  the  service  was  to  be  performed  within  the  year. 

The  jury  found  that  there  was  a  contract  made  on  the  Monday  for 
a  year's  service  from  Tuesday,  the  26th ;  and  they  accordingly  re- 
turned a  verdict  for  the  plaintiff,  damages  60?. 

Huddlesion,  Q.  C,  in  Michaelmas  Term  last,  obtained  a  rule  for  a 
new  trial,  on  the  ground  that  the  learned  Judge  misdirected  the  jury 
in  telling  them  that  the  contract  made  on  the  23d,  to  begin  on  the  24th, 
was  not  within  the  Statute  of  Frauds,  and  that  the  finding  of  the  jury 
of  a  new  contract  on  the  24th  was  against  the  evidence.  He  referred 
to  Bracegirdle  v.  Heald,  1  B.  &  Aid.  722,  and  Snelling  v.  Lord  Hunt- 
ingfield,  1  C.  M.  &  R.  20,t  4  Tyrwh.  606. 

Parry,  Serjt.,  now  showed  cause. — The  cases  referred  to  are  wholly 
inapplicable.  There  was  abundant  evidence  to  warrant  the  jury  in 
inferring  that  the  contract  was  made  on  the  Monday,  the  24th.  A 
year  from  that  day  would  according  to  the  ordinary  rules  of  computa- 
tion expire  on  Lady  Day  in  the  following  year.  [Willes,  J. — If  a 
builder  undertakes  to  build  a  house  within  a  year,  that  means  a  year 
from  the  next  day.  Bylbs,  J. — If  you  adopt  the  reasonable  rule 
which  excludes  fractions  of  a  day,  taking  the  receipt  to  define  the 
duration  of  the  contract,  there  would  be  only  three  hundred  and  sixty- 
five  days.] 

HuddleBton,  Q.  C,  and  Lucius  Kelly,  in  support  of  the  rule. — The 
evidence  showed  a  complete  and  perfect  *hiring  on  Sunday,  the  r^^ng 
2Sd|  to  serve  for  one  year  from  the  24th,  and  that,  by  the  Ian-  ^ 
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f:uage  of  the  4th  section  of  the  Statute  of  Frauds,  must  be  in  writing. 
Erle,  C.  J. — We  are  all  agreed  upon  the  first  point.  The  jury  have 
found,  and,  as  we  think,  upon  sufficient  evidence,  that  there  was  a 
substituted  contract  on  the  Monday.]  Then,  a  contract  on  the  24th, 
to  serve  for  twelve  months  from  the  25th,  is  within  the  statute.  In 
Bracegirdle  v.  Heald,  1  B.  &  Aid.  722,  it  was  held  that  a  contract  for 
a  year's  service,  to  commenee  at  a  subsequent  day,  being  a  contract 
not  to  be  performed  within  the  year,  is  within  the  4th  section  of  the 
statute,  and  must  be  in  writing.  ''This  case,"  said  Lord  Ellen- ^ 
borough,  "falls  expressly  within  the  authority  of  Boydell  r.  Drum- 
mond,  11  East  142,  and,  if  we  were  to  hold  that  a  case  which  extended 
one  minute  beyond  the  time  pointed  out  by  the  statute,  did  not  fall 
within  its  prohibition,  I  do  not  see  where  we  should  stop;  for,  in 
point  of  reason,  an  excess  of  twenty  years  will  equally  not  be  within 
the  Act.  Such  difficulties  rather  turn  upon  the  policy  than  upon  the 
construction  of  the  statute.  If  a  party  does  not  reduce  his  contract 
into  writing,  he  runs  the  risk  of  its  not  being  valid  in  law ;  for,  the 
legislature  has  declared  in  clear  and  intelligible  terms  that  every  agree- 
ment that  is  not  to  be  performed  within  the  space  of  one  year  from  the 
making  thereof  shall  be  in  writing."  In  Snelling  v.  Lord  Hunting- 
field,  1  C.  M.  4;  B.  20,t  4  Tyrwh.  608,  A.,  on  the  20th  of  July,  made 
proposals  in  writing  (unsigned)  to  B.,  to  enter  his  service  as  bailiflF 
for  a  year:  B.  took  the  proposals  and  went  away,  and  entered  into 
A.'s  service  on  the  24th  of  July :  and  it  was  held  that  this  was  a  ci^n- 
traot  on  the  20th,  not  to  be  performed  within  the  space  of  one  year 
from  the  making,  and  within  the  4th  section  of  the  Statute  of  Frauds 
♦4091  ^^^  Lyndhurst,  C,  B.,  there  *says :  "  The  plaintiff  apparently 
-I  assents  to  the  proposals  made  on  the  20th,  takes  the  writing 
with  him,  and  enters  into  the  service  of  the  defendant  on  the  24th. 
Then,  if  there  was  a  contract  in  fact  upon  the  20th,  although  by  the 
Statute  of  Frauds  no  action  can  be  brought  upon  it,  how  can  another 
contract  be  implied  7  It  is  not  like  the  case  of  a  demand  for  services 
rendered ;  it  is  a  claim  for  damages  against  the  defendant  for  not  con- 
tinuing the  plaintiff  for  the  year,  and  a  contract  of  hiring  for  a  year 
must  be  proved." 

Erle,  C.  J. — There  clearly  was  evidence  upon  which  the  jury 
were  at  liberty  to  find  that  there  was  a  contract  on  the  Monday,  the 
24th,  for  a  year's  service;  and  it  is  no  objection  that  the  reoeipt 
which  the  plaintiff  gave  for  the  201.  advanced  describes  the  contract 
as  being  for  service  from  Lady  Day  to  Lady  Day. 

The  rest  of  the  Court  concurring,  Bule  discharged. 


♦410]    *SCHRODER,  Appellant;  WARD,  Respondent.    Jan.  21. 

A.  eontrMted  to  hire  »  barge  of  B.,  the  eontraot  containing  a  itipniatton  that  **  fair  wear  aad 
tear  were  to  be  allowed  by  the  owner,"  and  that,  when  delivered  ap,  the  barge  waa  "  to  be  in 
good  working  order,  with  all  her  rigging,  gear,  and  Implementf  complete :"— Held,  a  mitdiiee- 
Hon,  to  tell  the  Jory  that  thia  was  an  abt olnte  engagement  on  the  part  of  the  hirer  to  deliTer  ap 
the  barge  (whieh  was  proyed  to  hare  been  an  old  one  at  the  time  of  hiring)  in  <*food  voildng 
order,"  without  referenoe  to  her  condition  at  the  commencement  of  the  hiring. 

Ooits  on>appeals  from  the  County  Courts  (for  Sheriff's  Coart»  London),  are  in  this  ConrI 
always  awarded  to  the  sneoessftil  party,  unless  there  be  something  very  ezeeptienal  in  the  cir* 
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Thb  pUintiff  iu  this  action  sought  to  recover  40Z.  for  damages 
accruing  from  the  breach  of  the  defendant's  contract  for  the  hire  of  a 
barge  let  to  him  by  the  plaiotifi^  and  alleged  to  have  been  negligently 
aed  improperly  used,  and  not  delivered  up  in  fit  condition,  and  for 
the  coat  of  restoring  and  repairing  the  barge,  with  tiie  appurtenances, 
and  for  goods  sold  and  delivered,  and  money  found  due  upon  accounts 
slated.    The  defendant  paid  82.  12^.  into  Court 

2p  The  action  came  on  to  be  tried  at  the  Sberiif^s  Court,  London, 
on  the  81st  of  October,  1862,  when  the  jury  returned  a  verdict  for 
the  plaintiff  for  the  full  amount  claimed  by  him. 

8.  The  contract  for  the  hire  of  the  barge  waa  made  by  a  written 
agreement,  duly  stamped,  and  was  aa  follows  :-«**> 

'•Ward's  Wharf,  Blackfwrs,  7th  March,  1862. 

"I  hereby  agree  to  take  Mr.  Ward's  sailing  barge  Dede  on  hire,  at 
SOd.  per  week,  payable  monthly,  and  one  week's  notice  to  be  ^iven 
by  either  party,  such  notice  to  date  from  the  day  the  notice  is  given : 
hire  commencing  10th  March,  1862.  The  barge  Dede,  with  rigging, 
gear,  &o.,  to  be  at  Mr.  Schroder's  risk,  and  he  to  be  responsible  for  all  loss 
and  damage  to  the  said  barge :  fair  wear  and  tear  to  be  allowed  bv 
the  owner ;  and,  when  given  up,  to  be  in  good  working  order,  with 
all  her  rigging,  gear,  and  implements  complete. 

"Inventory.  X  hitcher,  1  cork  fender,  1  spanner,  2  windlass 
handles,  1  cabin  stove,  1  cabin  ladder,  anchor  ana  chain  and  1  kedge 
anchor,  1  pair  barge  oars,  1  water-cask,  8  sets  pump-gear,  1  gib,  1 
bucket,  1  glass  ^skylight,  steering-lines,  2  rowing  chocks  and  r^^i  ^^ 
4  tacks,  1  riding  lantern,  2  new  side-lanterns,  2  setting  booms,  '- 
11  battens,  3  tarpaulings,  vane  board  and  fly,  bowsprit  and  gear,  mizen 
and  gear,  boat  and  two  paddles,  2  stack-irons,  2  warps,  I  warp  about 
four  fathoms,  2  padlocks  woA  keys,  and  I  warp  about  forty  fathoms. 

"F.  H.  SCHRODBB." 

4.  It  was  proved,  on  behalf  of  the  plaintiff,  that  the  said  sailing* 
barge  Dede  waa  in  good  working  order,  with  all  her  rigging,igear,  and 
implements  complete,  when  let  to  the  defendant ,  but  it  was  admitted 
throughout  the  case  that  it  was  a  rather  old  barge ;  and  the  plaintiff's 
counsel  only  claimed  such  an  amount  of  damages  as  was  requisite  to 
repair  it  and  complete  its  rigging,  gear,  and  implements,  as  such. 

6.  It  was  proved,  for  the  plaintiff,  and  admitted  for  the  defendant, 
that,  when  the  barge  was  given  up  by  the  defendant  to  the  plaintiff', 
she  waa  not  in  good  working  order,  with  all  her  rigging,  gear,  and 
implements  complete.^ 

6,  The  plaintiff''8  evidence  also  went  to  show  that  the  barge  had 
been  used  for  the  purposes  for  which  such  a  barge  is  not  ordinarilv 
or  properly  used;  auch  as  that  she  had  been  heavily  laden  witn 
ballast,  which  is  usually  carried  in  dummy  barges;  and  that,  in 
several  respects,  she  was,  when  given  up,  damaged  in  such  a  way  aa 
oould  only  have  been  done,  by  unreasonably  heavy  loads  or  considera- 
ble violence, 

7.  It  was  contended  by  the  defendant's  counjsel  that  the  barge  was 
not  in  good  order  when  hired ;  and  that  the  purposes  for  whicn  the 
defendant  had  used  the  barge  were  not  unreasonable :  and  be  stated 
that  he  should  call  evidence  to  show  that  she  was  not  in  good  order 
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when  hired,  and  that  the  lading  of  the  barge  had  not  been  unreasona- 
blj  heavy,  and  that  she  had  not  been  unfairly  used. 
*4121  *^*  ^^^  learned  Judge  told  the  defendant's  counsel  that  he 
^  should  direct  the  jury,  that,  by  the  contract,  the  defendant  was 
bound  to  give  up  the  barge  in  good  working  order,  with  'all  her  rigging, 
and  gear,  implements  complete ;  and  that,  as  it  was  admitted  this  had  not 
been  done,  the  question  for  the  jury  would  be,  what  was  the  amount 
requisite  to  put  the  barge,  rigging,  gear,  and  implements  into  those 
states. 

9.  The  defendant's  counsel  contended  that  the  last  condition  of  the 
agreement,  '*  and,  when  riven  up,  to  be  in  good  working  order,  with 
all  her  rigging,  gear,  and  implements  complete,"  was  subject  to  the 
condition  which  precedes  it,  that  the  defendant  was  to  be  allowed  by 
the  plaintiff  "  fair  wear  and  tear ;"  and  that  the  question  for  the  jury 
should  be,  whether  there  was  more  damage  and  loss  than  might  have 
accrued  from  fair  wear  and  tear.  But,  in  consequence  of  the  expres- 
sion of  the  opinion  of  the  learned  Judge,  he  only  called  evidence  as 
to  the  value  of  the  deficient  rigging,  gear,  and  implements ;  and  also 
called  the  defendant,  who  alleged  that  the  barge  was  not  in  perfect 
repair  when  he  hired  her ;  but  he  admitted  that  he  had  examined  her 
twice  before  signing  the  agreement. 

10.  The  learned  Judge  directed  the  jury  as  mentioned  above  in 
paragraph  8.(a) 

The  question  for  the  opinion  of  the  Court  was,  whether  the  learned 
Judge  was  right  in  point  of  law  in  his  construction  of  the  agreement 
and  direction  to  the  jury,  or  whether  he  should  have  directed  the  jury 
as  contended  for  by  the  defendant ;  and,  if  the  latter,  whether  there 
should  be  a  new  trial. 

^A-xQ-y  ^Meadows,  for  the  appellant. — The  question  turns  upon  the 
-'  construction  of  the  agreement  between  the  parties, — whether 
the  engagement  that  the  barge  when  given  up  shall  be  *'in  good 
working  order,  with  all  her  rigging,  gear,  and  implements  complete," 
is  not  to  be  qualified  by  the  words  which  precede,  "fair  wear  and  tear 
to  be  allowed  by  the  owner,"  It  is  submitted  that  the  hirer's  engage- 
ment was  performed  if  he  gave  up  the  barge  in  a  relatively  good  con- 
dition ;  otherwise,  the  whole  contract  is  insensible ;  for,  it  is  impossi- 
ble to  suppose  that  the  parties  could  have  contemplated  that  an  old 
barge  should  be  restored  in  perfect  working  order.  [Erle,  C.  J. — The 
hirer  was,  you  say,  to  give  it  up  in  good  working  order  for  an  old 
barge,  fair  wear  and  tear  only  excepted.]  Precisely  so.  The  learned 
Judge  ruled  that  the  contract  required  the  higher  to  restore  the  barge 
at  all  events  in  good  repair. 

Tayhr,  for  the  respondent. — The  jury  have  found  that  the  barge 
was  not  given  up  in  good  working  order.  The  defendant,  therefore, 
has  failed  to  perform  his  contract.  K  he  has  made  a  bad  bargain,  the 
Court  can  only  interpret  it ;  they  cannot  alter  its  terms,  which,  it  is 
submitted,  they  would  be  doing,  by  giving  effect  to  the  contention  on 
the  part  of  the  appellant. 

Erlk,  C.  J. — We  are  all  agreed  that  the  words  "good  working 
order"  must  be  construed  relatively, — good  with  reference  to  the  pur- 

(•)  It  it  bnt  foir  to  the  learned  Judge  to  My  that  the  ease  was  agreed  upon  by  the  attoneyf 
for  the  reipeetire  parUea,  and  that  he  repudiated  the  abore  ttatement  of  hii  ruling. 
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poses  whioh  a  barge  of  such  an  age  and  condition  was  capable  of 
Deing  used  for, — the  same  sort  of  order  it  was  in  when  the  hiring 
took  place,  fair  wear  and  tear  excepted.  It  wo4ild  have  been  better 
if  the  learned  Ju^e  of  the  Sheriff's  Court  had  received  the  evidence 
which  Mr.  Meadows  proposed  to  offer.    There  must  be  a  new  trial.* 

WiLLES,  J. — I  am  of  the  same  opinion.  The  words  *are  not  to  r^^j^ 
be  construed  in  the  strict  sense  contended  for  by  Mr.  Tayhr,  ^ 
viz.,  that  the  barge  was  to  be  delivered  up  absolutely  in  good  working 
order,  but  in  good  working  order  regard  being  had  to  the  thing  the 
parties  were  contracting  about.  If  the  barge  was  damaged  by  over- 
loading, or  anything  of  that  sort,  the  case  would  be  different. 

The  rest  of  the  Court  concurring, 

Judgment  for  the  appellant. 

Meadows  asked  for  costs  for  the  appellant. 

Tayler. — The  Court  of  Exchequer  has  recently  laid  it  down  in  Gee, 
app.,  The  Lancashire  and  Yorkshire  Railway  Company,  resp.,  6 
Hurlst.  &  N.  21l,t  that  they  will  be  governed  in  these  Cases  by  the 
practice  in  the  superior  Courts,  which  is,  not  to  allow  costs  for  the 
miscarriage  of  the  Judge. 

Erle,  C.  J. — The  almost  universal  rule  in  this  Court  has  been  to> 
make  the  costs  follow  the  event,  that  is,  to  give  costs  to  the  successful! 
party.  We  will,  however,  take  time  to  consider  and  look  into  the^ 
cases.  Cut.  adv.  vuU. 

WiLiiBS,  C.  J.,  now  said: — In  this  case  we  consider  the  objection* 
taken  to  the  summing  up  of  the  learned  Judge  to  be  well  founded,, 
and  that  the  verdict  eiven  upon  the  exclusion  of  the  evidence  which 
was  offered  should  be  set  aside,  and  a  new  trial  had,  Mr.  Tayler- 
pressed  on  us  a  decision  of  the  Court  of  Exchequer,  where  that 
Court  refused  to  give  costs  on  the  reversal  of  a  verdict  in  the 
County  Court  on  the  ground  of  misdirection,  holding  that  the  same 
rule  should  prevail  as  in  similar  cases  in  the  superior  Courts.. 
That,  however,  is  inconsistent  with  the  rule  which  has  long 
^prevailed  in  this  Court:  and,  upon  consideration,  we  feel  r^^ie 
hound  to  adhere  to  our  own  practice,  which  we  find  also  to  '- 
have  been  the  practice  upon  appeals  to  the  Privy  Council.  We  do 
not  think  there  is  any  analogy  between  the  case  of  a  new  trial  in  the 
superior  Courts  and  that  of  a  remedy  given  by  statute.  In  the  case 
of  a  bill  of  exceptions,  no  costs  were  given  on  a  reversal  of  the  verdict 
by  reason  of  the  misdirection  of  the  Judge :  and,  when  the  Courts 
substituted  the  motion  for  a  new  trial  on  the  ground  of  misdirection 
for  the  more  tedious  course  of  a  bill  of  exceptions,  they  thought,  by 
analogy  to  the  practice  on  bills  of  exceptions,  they  were  bound  not 
to  jprant  costs  on  the  reversal  of  a  verdict  for  misdirection,  upon 
motion.  That,  however,  is  not  the  condition  of  these  appeals  under 
the  County  Courts  Acts.  The  costs  are  by  the  14th  section  of  the  18 
k  14  Yict.  c.  61,  placed  at  the  discretion  of  the  Court ;  and  it  was  very 
early  laid  down  as  a  general  and  almost  inflexible  rule  that  the  suc- 
cessful party  on  the  appeal  should  have  the  costs :  were  it  otherwise, 
a  successful  appeal  would  in  most  cases  be  worse  than  useless.  In 
Foster,  app..  Smith,  resp.,  18  C.  B.  161  (E. C.  L.  R.  vol.86),  where  the 
decision  of  the  County  Court  Judge  was  reversed,  and  a  new  trial 
ordered,  the  Court  unanimously  held  that  the  appellant  was  entitled 
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to  costs.  It  was  urgued  there  by  Mr.  Collier  tbat  the  respondent 
ought  not  to  bo  visited  with  costs  for  the  misdirection  of  the  Judge; 
and,  further,  that  the  decision  was  not  reversed,  but  that  all  the  Court 
did,  was,  to  order  a  new  trial.  Jervis,  C.  J.,  however  said:  "In 
Gibbons,  app.,  Gibbons,  resp.,  18  C.  B.  205,  219,  after  time  taken  to 
consider,  and  after  conferring  with  my  Brother  Parke,  we  laid  it  down 
as  an  universal  rule,  to  give  costs  to  the  successful  party;  and  there 
a  new  trial  was  directed.  And  in  a  subsequent  case  of  Liedemann, 
*4161  *PP''  Sohultz,  resp.,  *14:   C.  B.  88,  52,  we  acted   upon   the 

^  same  principle,  notwithstanding  our  attention  was  called 
to  a  case  of  Mountney  v.  Collier,  2  Ellis  &  B.  100  (E.  C.  L.  R.  vol.  75), 
where  the  Court  of  Queen's  Bench  had  acted  differently.  I  think  it 
is  expedient  that  this  rule  should  be  adhered  to.  (a)  And  I  think  it 
quite  reasonable  that  the  appellant,  who  is  obliged  to  come  here, 
should  get  his  costs,  if  successful."  That  has  been  acted  upon  in  very 
many  cases  since.  In  Robinson  v.  Lord  Vernon,  7  C.  B.  N.  S.  231, 
285  (E.  C.  L.  R.  vol.  97X  this  Court  twice  granted  a  new  trial  for 
misdirection,  and  each  tim«  with  costs,  saymg  that  "otherwise  the 
redress  given  by  the  appeal  would  be  fruitless."  The  like  was  held 
upon  an  appeal  from  the  Wolverhampton  County  Court, — Weaver, 
app.,  Joule,  resp.,  8  C.  B.  N.  S.  809 ;  and  upon  an  appeal  from  the 
Rochester  County  Court  in  Gray,  app.,  Bompas,  resp^  11  C.  B.  N.  S. 
520  (E.  C.  L.  R.  vol.  103).  In"  the  case  of  The  London  and  North 
Western  Railway  Company,  app.,  Grace,  resp.,  2  C.  B.  N.  S.  555  (E. 
C.  L.  R.  vol.  89),  costs  were  not  allowed:  but  that  was  because  the 
circumstances  were  very  peculiar.  On  the  first  occasion,  the  case 
was  stated  in  so  confused  and  unintelligible  a  manner  that  the  Court 
were  unable  to  discover  whether  or  not  the  Judge  meant  to  present  a 
question  of  law  for  their  decision ;  and,  upon  the  case  coming  back, 
it  was  found  W  be  so  amended  as  to  show  clearly  that  it  involved  no 
question  of  law.  Under  these  circumstances,  the  Court  thought  it  un- 
reasonable that  the  appellant  should  have  costs,  the  Judge  "  having 
deprived  the  defendants  of  the  right  of  appeal,  by  placing  his  decision 
upon  the  fact."  Not  only  do  we  thus  find  it  to  be  the  almost  universal 
rule  of  this  Court  to  allow  the  costs  of  the  appeal  to  the  successful 
party ;  but  we  find  that  a  similar  rule  prevails  in  the  Privy  CounciL 
*4171   ^^  *°  order  in  council  *dated  the  18th  of  June,  1858,  given  ia 

-*  the  appendix  to  the  7th  volume  of  Moore's  Privy  Council 
Cases,  p.  ix.  it  is  ordered,  "  That,  any  former  usage  or  practice  of  Her 
Majesty's  Privy  Council  notwithstanding,  an  appellant  who  shall  suc- 
ceed in  obtaining  a  reversal  or  material  alteration  of  any  judgment, 
decree,  or  order  appealed  from,  shall  be  entitled  to  recover  the  costs 
of  the  appeal  from  the  respondent^  except  in  oases  in  which  the  lords 
of  the  judicial  committee  may  think  fit  otherwise  to  direct"  Valen- 
tine, app.,  Cleugh,  reap.,  8  Moore's  P.  C.  167,  is  a  remarkable  instance 
of  the  application  of  the  rule.  There,  the  judgment  of  the  Adrairaltv 
Court  was  reversed,  and  the  costs  allowed,  not  only  of  the  proceed- 
ings in  the  Court  below,  but  also  of  those  in  the  Court  of  appeal ;  the 
judicial  committee  saying  that  "the  unsuccessful  party  must  take  the 
consequences  of  bringing  an  action  which  he  cannot  sustain."  It  is 
unnecessary  to  refer  to  subsequent  cases  where  the  Privy  Council  have 

(a)  And  lee  AloMk  «.  DeUy,  4  EUit  A  B.  MO  (B.  C.  L.  R.  ro\.  82). 
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EVen  costs.  The  instances  are  ver^  numerous  where  this  rule  has 
«n  acted  upon,  (a)  We  see  nothing  in  the  circumstances  of  the 
present  case  to  take  it  out  of  the  rule.  We  reverse  the  decision  with 
costs.  And  we  lay  it  down  as  a  general  rule  that  the  costs  of  appeal 
will  always  be  allowed,  unless  there  are  special  circumstances:  and 
those  special  circumstances  must  be  substantial. 

Decision  reversed,  with  costs. 

(«)  See  lie  Feavre  9.  SnUiru^  10  Moonfs  P.  C.  1  j  Prizfone  v.  Tagliafeiro,  lb.  175;  Priniep 
and  The  Baai  IndU  Company  v.  Pyce  Sombre,  lb.  232 ;  Pimes  e.  Pimef,  lb.  422 ;  Dyke  v.  « 
Barton,  lb.  458. 


*GEORGE  SMITH,  Appellant;  ANNE  SMITH,  Respond-  ^^^..Q 

ent    Jan.  21.  L  *lo 

A.  died,  lesring  a  will  wMob  oofiUined  a  bequest  of  tOL  to  B.  Tbe  wIU  (whioh  was  asBumed 
to  be  iBvaUd)  being  in  tbe  bands  of  B.»  and  0,,  tbe  beir  at  l»w,  being  desirous  of  obtaining 
possession  of  it,  it  was  agreed  between  them,  that,  upon  C.  giving  a  promissory  note  for  90L 
payable  on  demand  to  B^  the  will  should  be  deposited  (together  with  Uie  note)  with  one  C,  to 
be  deUvered  np  to  C.  on  his  paying  the  60^  Subsequently,  a  meeting  of  atl  the  parties  inter- 
ertad  in  the  property  took  pUife,  and  C.  indueed  B.  to  preoare  the  wiU  from  0.  for  the  inspee- 
Uon  of  his  (B/s)  attorney ;  whioh  she  did ;  and  at  this  meeting  a  general  settlement  tooli  plaee 
open  tbe  footing  that  the  will  was  not  a  yalid  instrument,  nothing  being  then  said  about  the 
promissory  note.  The  will,  however,  remained  in  the  hands  of  C.'s  attorney  :-^HeId,  that  there 
was  ft  sufficient  eonsf deration  for  the  note,  and  that  B.  might  maintain  an  action  upon  it, 
although  H  had  never  been  aotaaOy  delivered  te  B.  with  C.'s  aoChofity. 

This  action  was  brought  to  recover  the  sum  of  501.  The  following 
are  the  particulars  of  the  plaintiff's  demand : — 

"This  action  is  brought  to  recover  the  sum  of  50Z.  upon  a  promis- 
sory note  of  which  the  following  is  a  copy : — 

"£60  0  0.  ^  "Nether  Broughton. 

"On  demand  I  promise  to  pay  Miss  Anne  Smith  or  order  the  sum 
of  sixty  pounds,  with  interest  for  the  same  after  the  rate  of  four  pounds 
per  centum  per  annum  from  this  day,  for  value  received.  Witness 
my  hand  this  4th  day  of  October,  1861.  "  Geo.  Smith." 

"Witness,  W.  Wright. 

"(Plaintiff  abandoning  the  excess.)" 

Judgment  for  want  of  appearance  was  given  for  the  plaintiff;  but 
leave  was  afterwards  given  to  defend^  upon  the  affidavit  of  the  defend- 
ant, of  which  the  following  is  a  copy  :-^ 

"  In  the  County  Court  of  Leicestershire  hoMen  at  Melton  Mowbray. 
[Title  of  the  cause.] 

"  I,  George  Smithy  of  Nether  Broughton,  in  tiie  county  of  Leicester, 
carrier,  the  above-named  defendant,  make  oath  and  say, — 

"  1.  That  this  action  is  brought  to  recover  the  sum  of  fifty  pounds 
upon  a  promissory  note  for  sixty  pounds  given  by  me  to  the  plaintiff' 
on  the  4th  of  October,  1861. 

•  "2.  That  such  promissory  note  was  given  without  any  con-  r*4iQ 
sideration,  and  to  be  enforced  only  upon  the  condition  that  I  •- 
removed  from  the  custody  of  Mr.  F.  J.  Oldham,  of  Melton  Mowbray, 
solicitor,  a  certain  paper-writing  purporting  to  be  the  last  will  and 
testament  of  Thomas  Smith,  my  late  father,  and  father  also  of  the 
plaintil£ 
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"8.  That  I  never  did  remove  the  said  paper- writing  from  the  cus- 
tody of  the  said  Mr.  F.  J.  Oldham. 

"  4.  That  a  memorandum  was  drawn  up  by  the  said  Mr.  F.  J.  Oldham 
or  his  clerk  at  the  time  I  signed  the  said  promissory  note,  to  the 
effect,  as  before  stated,  that  such  promissory  note  was  only  to  be  en- 
forced in  case  I  removed  the  said  paper- writing  from  the  custody  of 
the  said  Mr.  F.  J.  Oldham. 

"5.  That  I  had  no  copy  of  such  said  memorandum,  and  which  said 
memorandum  I  am  informed,  and  I  believe  such  information  to  be 
true,  was  taken  away  by  the  plaintiff  from  the  said  Mr.  F.  J.  Oldham 
when  the  plaintiff  took  the  said  promissory  note  from  the  custody  of 
the  said  Mr.  F.  J.  Oldham. 

''  6.  That  I  am  advised  and  believe  that  I  have  a  good  defence  on 
the  merits  both  at  law  and  in  equity  to  this  action. 

"Geo.  Smith." 

This  case  was  tried  on  the  10th  of  September,  1862. 

The  plaintiff  and  defendant  are  sister  and  brother,  bein^  the  children 
of  the  late  Thomas  Smith,  of  Nether  Broughton,  in  the  county  of 
Leicester,  carpenter  and  grazier. 

The  said  Thomas  Smith  died  in  the  year  1857,  he  having  pre- 
viously made  and  executed  his  last  will  and  testament,  of  which  the 
following  is  a  copy: — 

"June  8th,  1857. 

''This  is  the  last  will  and  testament  of  me,  Thomas  Smith,  of  the 
*4201  P^^^^^  ^^  Nether  Broughton,  in  the  *oounty  of  Leicester,  car- 
J  penter  and  grazier.  I  give  and  bequeath  unto  my  wife  Sarah 
Smith  (after  payment  of  all  my  just  debts,  funeral  expenses,.'&c.)  all 
my  property,  consisting  of  house,  land,  outbuildings,  farming-stock 
and  implements,  tools  and  stock  in  trade,  furniture,  moneys,  &c.,  for 
and  during  her  life:  After  her  death,  I  give  and  bequeath  all  the 
aforesaid  property  unto  my  son  Henry  Smith,  on  condition  that  he 
pay  the  sum  of  oL  and  the  tools  and  chest  belonging  to  my  trade  as 
carpenter  to  my  son  George  Smith,  and  the  sum  of  60L  unto  my 
daughter  Anne  Smith,  and  the  sum  of  SO/,  unto  my  daughter  Harriet 
Scattergood,  within  twelve  months  after  the  death  of  my  said  wife 
Sarah  Smith.  If  my  said  son  Henry  Smith  shall  not  agree  to  the 
above-mentioned  conditions,  then  I  give  and  bequeath  all  the  said 
property  to  be  divided  between  my  above-mentioned  children,  viz. 
George  Smith,  Anne  Smith,  Harriet  Scattergood,  and  Henry  Smith, 
viz.  52.  and  the  tools  and  chest  belonging  to  my  trade  as  carpenter  to 
my  son  George  Smith ;  then  all  the  remainder  of  mv  property  to  be 
divided  into  six  equal  parts,  my  son  Henry  Smith  to  have  three  parts, 
my  daughter  Anne  Smith  to  have  two  parts,  and  my  daughter  Harriet 
Scattergood  to  have  one  part.  If  any  of  my  above-mentioned  children 
should  die  without  lawful  issue  before  my  said  wife  Sarah  Smith,  I 
give  and  bequeath  his  or  her  share  to  be  divided  equally  between  mv 
remaining  children.  And  I  hereby  leave  my  said  wife  Sarah  Smith 
and  my  said  son  Henry  Smith  sole  executors  of  this  my  last  will  and 
testament. 

"Thomas  Smith. 
"  In  witness  of  "  John  Brooks. 

"Luke  WAKKLnro.* 

From  the  death  of  the  said  Thomas  Smith,  in  1857,  his  widow,  the 
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said  Sarah  Smith,  continued  in  possession  *of  her  late  husband's  r*4oi 
property  until  the  month  of  September,  1861,  when  she  died  ^ 
without  having  proved  the  will  or  taken  out  letters  of  administration. 
The  plaintiff  resided  with  her  mother  down  to  the  time  of  her  death. 
After  the  death  of  the  mother,  the  will  remained  in  the  custody  of  the 
plaintiff.  Some  doubts  having  been  expressed  by  members  of  the 
£BLmily  as  to  the  validity  of  the  will,  the  defendant  applied  to  the 
plaintiff  to  allow  him  to  inspect  it,  which  she  declined  to  do :  but  an 
arrangement  was  made  between  them  that  the  defendant  would  secure^ 
to  the  plaintiff  pay ment  of  the  601.  left  her  by  the  will,  upon  payment 
of  which  sum  by  him  the  will  was  to  be  given  up  to  the  defendant. 
In  the  mean  time  it  was  to  be  deposited  in  the  hands  of  Mr.  Oldham, 
of  Melton  Mowbray,  solicitor,  for  the  purpose  of  its  being  delivered 
up  by  him  to  the  defendant,  on  pavment  of  the  60?.  The  parties  ac- 
cordingly repaired  to  the  office  of  Mr.  Oldham,  when  the  promissory 
note  on  which  this  action  is  brought  was  drawn  up  by  his  clerk  and 
signed  by  the  defendant ;  and  it,  together  with  the  will,  in  a  sealed 
envelope,  was  left  in  the  hands  of  Mr.  Oldham,  with  a  memorandum, 
signed  by  both  parties,  of  which  the  following  is  a  copy : — 

"  Memorandum  made  between  George  Smith,  of  Nether  Broughton, 
carpenter,  and  Anne  Smith,  of  the  same  place,  spinster :  Whereas,  the 
said  George  Smith  hath  this  day  given  his  promissory  note,  for 
securing  to  the  said  Anne  Smith  the  sum  of  QOL,  and  it  is  agreed, 
that,  when  the  said  George  Smith  shall  pay  off  the  said  sum  of  60?., 
he  shall  receive  from  Mr.  Oldham  the  parcel  left  with  him  addressed 
to  Mifis  Anne  Smith.    Witness  our  hands  this  4th  of  October,  1861. 

*'Geo.  Smith. 
*'Anne  Smith." 

*0n  the  12th  of  October,  the  defendant  told  the  plaintiff  that  r^xoo 
Mr.  Clarke,  his  attorney,  was  expected  at  Nether  Broughton  '- 
from  London,  and  asked  her  if  she  had  any  objection  to  obtain  the 
"urill  from  Mr.  Oldham,  and  show  it  to  him,  Mr.  Clarke,  for  his  inspec- 
tion. She  replied  that  she  had  no  objection  to  do  so ;  and  the  defend- 
ant drove  her  over  to  Melton  Mowbray  for  that  purpose.  He  waited 
outside  Mr.  Oldham's  office  while  she  went  in  and  procured  the  will, 
and  returned  with  it  to  Nether  Broughton,  where,  upon  Mr.  Clarke's 
arrival  on  the  13th,  she  handed  that  gentleman  the  will  in  his  (the 
defendant's)  presence,  for  his  (Mr.  Clarke's)  inspection.  In  reply  to 
questions  put  to  her  by  the  aefendant's  attorney,  she  told  him  that 
her  father  nad  signed  the  will,  but  not  in  the  presence  of  either  of  the 
attesting  witnesses :  and  one  of  them,  Luke  Wakeling,  being  then 
sent  for,  said  in  the  plaintiff's  and  defendant's  presence,  that,  when  he 
put  his  name  as  a  witness  to  the  will,  Mr.  Smith,  the  testator,  had 
already  signed  it,  and  so  had  the  witness  Brooks ;  and  that  Brooks 
was  not  present  when  he  (Wakeling)  had  si^ed  it;  nor  did  Mr. 
Smith,  the  testator,  sign  it  in  his  presence.  It  did  not  appear  that  the 
plaintiff  understood  at  that  time,  any  more  than  her  father  had,  that 
the  defective  attestation  invalidated  the  will ;  and  the  Judge  inferred 
that  she  did  not,  for  she  consented  to  Mr.  Clarke's  retaining  possession 
of  it,  and  he  has  done  so  ever  since,  the  plaintiff  keeping  possession 
of  the  promissory  note  and  the  memorandum.  The  will  was  never 
n  the  actual  corporal  possession  of  the  defendant. 
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Letters  of  administration  were  afterwards  taken  out  by  tbe  defend- 
ant to  the  estate  and  effects  of  his  late  father  the  said  Thomas  Smith, 
and  also  to  the  estate  and  eflbcts  of  his  late  mother  the  said  Sarah 
*4231  ^^^^^-  Subsequently,  a  nieeting  took  place,  bj  arrangement^ 
^  *at  the  office  of  Messrs.  Clarke  &  Co.,  solicitors,  of  Nottingham, 
for  the  purpose  of  settling  family  differences,  which  was  attended  by 
the  defendant,  his  brother  Henry,  William  Scattergood,  the  husband 
of  his  sister  Harriet,  and  the  plaintiff*.  Mr.  Clarke,  of  London,  the 
defendant's  attorney,  was  also  present.  The  following  document  was 
then  and  there  signed  by  the  above  parties : — 

''  Be  Thomas  Smith,  deceased* 
"  Be  Sarah  Smith,  deceased. 

"  As  a  settlement  of  all  disputes  and  differences  between  the  under- 
signed, the  following  terms  oi  arrangement  have  been  this  day  settled 
and  agreed  upon,  viz. : 

''  1.  That  the  estates  of  both  intestates  be  dealt  with  as  one,  and 
so  administered : 

"  2.  That  the  several  articles  of  furniture  and  other  effects  taken 
up  to  the  date  hereof  by  the  several  parties  are  to  be  retained  by 
them  without  account ;  authority  being  hereby  given  to  Mr.  George 
Smith,  the  administrator,  to  allow  the  same : 

*'  8.  The  sum  of  201.  held  b^  Henry  Smith  to  be  paid  over  by  him 
to  Mr.  John  Hopkins,  a  creditor,  and  receipt  produced  to  adminis- 
trator : 

"4.  Possession  of  the  farm  held  under  the  Hon.  P.  P.  Bouverie  to 
be  taken  by  Henry  Smith  within  a  week  after  sale  (including  the 
eddish  advertised  for  sale,  which  is  to  be  withdrawn),  and  rent  to  that 
time  to  be  paid  out  of  the  estate.  The  hay  to  be  taken  by  Henry  at  a 
valuation  bv  Messrs.  Wright  and  Burton ;  and,  if  any  difference 
shall  exist  between  their  valuation,  such  difference  to  be  divided, 
except  that,  as  to  the  stack  of  hay  in  the  home  close,  half  is  to  be 
sold  by  auction,  and  the  proceeds  to  come  into  the  estate,  and  the  other 
half  is  to  be  included  in  valuation  to  Henry,  who  is  to  clear  off*  by 
♦4241  ^^^y  ^^y-  -A^ccess  in  *the  mean  time  to  be  afforded  to  the 
^   close  for  removing  and  using  such  hay  only : 

"  5.  Mr.  Burton,  the  auctioneer,  is  to  place  the  sale  proceeds  in  the 
Leicester  and  Leicestershire  Bank  at  Melton  Mowbray  in  the  joint 
names  of  himself  and  Mr.  Creorge  Smith,  the  administrator :  That  an 
advertisement  be  inserted  in  local  papers,  by  Burton,  for  creditors  of 
both  intestates  to  send  in  to  him  an  account  of  claims :  That  such 
accounts  be  forwarded  to  Messrs.  Clarke  &  Co.  for  examination  and 
approval ;  and,  when  signed,  to  be  returned  to  Burton  to  be  paid  on 
'^  joint  check  of  himself  and  George  Smith : 

*'  6.  When  all  paid,  balance  to  be  equally  divided  between  Geoijga 
Smith,  Henry  Smith,  Harriet  Scattergood,  and  Anne  Smith,  with 
concurrence  of  Mr.  Edward  Clarke,  solicitor,  London,  and  Messrs. 
Clarke  k  Co.,  solicitors,  Nottingham.  The  real  estate  to  be  retained 
by  George  Smith  as  heir  at  law, 

"Gbobob  Smith. 
*' Henry  Smith. 
''William  Scattkrooop. 

"  14  Nov..  1861.  ''  Anne  Smith." 
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Neither  when  this  meeting  took  place  and  the  foregoing  document 
was  signed,  nor  at  any  time  previously,  was  anything  whatever  said, 
either  by  the  defendant  or  his  attorney  or  by  any  of  the  parties, 
about  the  promissory  note:  and  the  Judge  was  of  opinion  that 
there  was  no  understanding  at  that  time  between  the  plaintiff  and 
defendant  that  the  said  note  formed  any  part  of  the  matters  in  dif- 
ference to  be  settled  by  the  said  agreement ;  but  that,  on  the  contrary, 
one  of  the  inducements  to  the  plaintiff  to  sign  the  said  document  was 
her  belief  that  the  amount  of  her  father's  intended  bounty  to  her 
under  his  will  was  secured  to  her  by  the  said  note ;  and  it  was  there- 
fore a  matter  of  indifference  to  her  which  of  her  two  brothers  should 
possess  *the  farm  on  the  one  hand  or  the  freehold  on  the  r*405 
other.  Thedefendant  estimated  the  latter  at  800Z.;  but  it  had  L 
been  subject  to  a  mortgage  of  200/.  at  the  time  of  his  father's  death. 

At  the  commencement  of  the  trial  the  plaintiff's  attorney  put  in 
the  promissory  note,  with  the  affidavit  filed  bv  the  defendant  (above 
set  forth),  in  proof  of  his  having  made  the  said  note. 

For  the  defendant,  it  was  objected  that  the  note  was  not  admissible 
in  evidence  without  further  proof  in  support  of  it. 

The  Judge  held  that  the  defendant's  affidavit  furnished  sufficient 
proof  of  the  defendant's  having  made  ^e  note:  and  the  case 
proceeded. 

The  defendant's  attorney  then  adduced  evidence  on  the  part  of  the 
defendant  on  which  the  Jud^  found  the  foregoing  facts :  and  he  con- 
tended that  the  terms  on  which  the  note  had  been  given,  as  contained 
in  the  memorandum  of  the  4th  October,  had  not  been  complied  with, 
because  the  will  had  not  been  given  up  by  the  plaintiff  to  the  defend- 
ant, and  that  therefore  the  consideration  K>r  which  the  note  was  given 
faUed. 

The  Judge  was  of  opinion,  that,  by  the  terms  of  the  memo- 
randuna,  the  payment  of  the  602L  was  made  a  condition  precedent  to 
the  delivering  up  of  the  will ;  and  that,  at  all  events,  the  delivery  of  the 
will  at  the  defendant's  request  into  the  hands  of  his  attorney,  with 
permission  to  him  to  retain  possession  of  it,  whereby  the  defendant 
was  enabled  to  put  in  train  and  carry  out  without  further  expense  or 
litigation  an  arrangement  for  setting  the  will  aside  and  giving  him 
possession  of  the  real  estate  intended  by  the  testator  to  go  to  his 
brother,  was  a  substantial  compliance  with  the  condition  on  which 
the  promissory  note  was  given ;  and,  the  defendant  having  thus 
derived  the  utmost  benefit  he  could  have  anticipated  from  the  r^Aoa 
^'performance  of  that  condition,  he  (the  Judge)  considered  that  ^ 
there  was  a  sufficient  consideration  tor  the  note  to  sustain  the  action. 

It  was  further  contended  for  the  defendant,  that,  the  plaintiff  having 
executed  the  agreement  of  the  14th  of  November,  1861,  she  was 
thereby  precluded  from  recovering  in  the  present  action. 

The  Judge  was  of  opinion,  for  the  reasons  before  stated,  that  the 
plaintiff  did  not  intend  or  consider  the  debt  due  to  her  upon  the 
promissory  note  to  be  a  matter  in  difierence  to  be  settled  by  that 
agreement,  and  that  therefore  it  did  not  operate  as  a  release  or 
extinguishment  of  the  said  debt:  and  he  found  a  verdict  for  the 
plaintiff  for  the  sum  of  601. 
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Hayes,  Serjt.,  for  the  appellant.(a)— There  was  no  coDsideration  for 
the  giving  of  the  note.  All  parties  supposed  that  the  will  of  Thomas 
Smith  was  invalid.  [Williams,  J. — Consistently  with  the  state- 
ments in  the  case,  the  will  may  have  been  perfectly  valid.  It  is  not 
necessary  that  the  testator  should  sign  the  will  in  the  presence  of  the 
witnesses :  it  is  enough  if  he  acknowledges  the  signature  to  be  his.] 
The  law  does  not  weigh  the  amount  of  the  consideration:  and  it  may 
be  that  the  giving  up  the  sheet  of  paper  would  have  been  a  sufficient 
♦4271   ^consideration  for  the  making  of  the  note :  *but  the  note  was 

-'  not  given  for  any  such  consideration.  There  were  doubts  as 
to  the  validity  of  the  will,  the  respondent  had  possession  of  it,  and 
refused  to  allow  the  appellant  to  inspect  it.  Ultimately,  it  was 
arranged  that  the  document  should  be  placed  in  the  hands  of  Mr. 
Oldham,  to  be  given  up  by  him  to  the  appellant  when  the  note  should 
be  paid.  Upon  this  understanding,  the  note  and  the  will  were  placed 
in  the  hands  of  Mr.  Oldham.  Even  if  the  will  had  been  valid,  there 
would  have  been  no  consideration  for  the  note.  The  appellant  was 
not  executor  under  it ;  neither  was  there  any  forbearance,  the  note 
being  payable  on  demand.  Oldham  was  the  depositee  of  the  note, 
and  there  was  no  delivery  so  as  to  give  the  respondent  a  right  to  sue 
upon  it :  Marston  v.  Allen,  8  M.  &  W.  494  :t  and  the  will  was  not 
given*  up  until  long  subsequently.  [Williams,  J. — Would  not  a 
promise  to  give  up  the  will  constitute  a  good  consideration  for  the 
note  71  It  might :  but  there  was  no  promise  here.  The  arrangement 
was,  that  the  will  should  be  given  up  to  the  appellant  when  the  note 
was  paid.  The  learned  Judge  had  erroneously  assumed  that  the  sub« 
sequent  delivery  up  of  the  will  was  the  consideration.  In  Nelson  v. 
Serle,  4  M.  &  W.  795,t  to  a  declaration  in  debt  on  a  promissory  note 
for  24t  dated  the  3d  of  January,  1837,  made  by  the  defendant,  paya- 
ble twelve  months  after  date  to  the  plaintiff,  the  defendant  pleaded 
that  one  J.  W.,  before  and  at  his  death,  was  indebted  to  the  plaintiff 
in  24Z.  for  goods  sold,  which  sum  was  due  to  the  plaintiff  at  the  time 
of  the  making  of  the  promissory  note  in  the  declaration  mentioned; 
that  the  plaintiff,  after  the  death  of  J.  W.,  applied  to  the  defendant  for 
payment ;  whereupon,  in  compliance  with  bis  request,  the  defendant, 
after  the  death  of  J.  W.,  for  and  in  respect  of  the  debt  so  remaining 
due  to  the  plaintiff  as  aforesaid,  and  for  no  other  consideration  what* 
*4281   ^^®^'  *™^^®  ^^^  delivered  the  note  to  the  plaintiff;  that  J.  W. 

^  died  intestate;  and  that,  at  the  time  of  the  making  and 
delivery  of  the  note,  no  administration  had  been  granted  of  his 
effects,  nor  was  there  any  executor  or  executors  of  his  estate,  nor  any 
person  liable  for  the  debt  so  remaining  due  to  the  plaintiff  as  afore- 
said ;  and  that  there  never  torn  any  consideration  for  the  said  note  except  as 
aforesaid:  and  it  was  held, — reversing  the  decision  of  the  Court  of 
Exchequer,  Serle  v.  Waterworth,  4  M.  &  W.  9,t — that  the  plea  was 
a  good  answer  to  the  declaration.  Then,  that  which  passed  with 
Mr.  Clarke,  when  the  memorandum  of  the  14th  of  November,  1861, 

(a)  The  points  marked  for  argnment  on  the  part  of  the  appellant  were  as  follows  :— 

"  1.  That  there  was  no  soffleient  eonsideration  for  making  the  note  or  for  the  payment  there- 
of, and  that  the  appellant  nerer  remored  the  alleged  wlU  from  the  onatody  of  Mr.  Oldham,  so 
as  to  make  himself  liable  for  the  note : 

**  2.  That,  if  there  was  a  sufficient  eonsideration,  it  wholly  failed  nnder  the  circumstanees  set 
forth  in  the  ease,  and  according  to  the  evidence  given  : 

"  8.  That  the  evidence  given  was  insnffieient  to  entiUe  the  plaintiff  to  ft  verdiet  or  jadgm«V* 
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was  executed,  clearly  could  not  constitute  a  consideration  for  the  note. 
The  note  was  never  mentioned  on  that  occasion. 

Beasley,  for  the  respondent,  was  not  called  upon.(a) 

Ebls,  C.  J. — I  think  the  Judge  of.  the  County  Court  came  to  a 
right  conclusion  in  this  case.  My  Brother  Hayes  has  rightly 
abstained  from  saying  anything  as  to  the  admissibility  of  the  defendf- 
anc's  affidavit.  But  he  has  insisted  that  the  note  given  by  him  to  the 
plaintiff  was  without  consideration.  The  circumstances  appear  to  be 
these : — Thomas  Smith,  the  father,  died,  leaving  a  will  under  which 
his  projierty  was  to  be  divided  in  a  certain  way.  Anne  Smith,  the 
plaintiff,  who  was  to  receive  a  legitcy  of  60Z.  under  it,  *had  the  r^^oQ 
will  in  her  possession,  and  declined  to  allow  George  Smith,  the  '- 
defendant,  who  was  the  heir  at  law,  to  see  it.  The  will  being  thus  in 
the  possession  of  Anne  Smith,  and  doubts  being  entertained  as  to  its 
validity,  an  arrangement  was  come  to,  under  which  the  will  was  to  be 
placed  in  the  hands  of  Mr.  Oldham,  George  Smith  giving  his  promis- 
sory note  payable  on  demand  to  secure  to  Anne  Smith  her  legacy  of 
60^  with  an  understanding  that  the  will  was  to  be  delivered  up  to 
George  Smith  when  the  602.  should  have  been  paid.  I  am  of  opinion 
that  there  was  abundant  consideration  for  the  note  in  the  performance 
of  the  agreement  by  Anne  Smith  to  deposit  the  will  with  Mr.  Oldham 
upon  the  terms  above  mentioned.  Take  it  that  the  note  was  delivered 
to  Mr.  Oldham  to  be  held  by  him  until  the  will  was  given  up  to 
George  Smith, — I  should  still  be  of  opinion  that  the  condition  had 
been  performed.  George  Smith  asks  to  have  the  will  for  the  inspec- 
tion of  Mr.  Clarke,  his  attorney ;  and  the  plaintiff  obtains  it  and 
hands  it  over  to  Mr.  Clarke,  who  retains  it:  and  all  the  parties 
interested  meet  and  arrange  for  the  administration  of  the  estate  upon 
the  supposition  that  the  will  was  invalid.  Under  these  circumstances, 
I  think  the  paper  was  in  substance  and  effect  delivered  to  the  defend- 
ant. An  attempt  was  made  to  set  up  something  like  an  accord  and 
satis&ction  when  the  meeting  took  place  and  the  memorandum  of  the 
14th  of  November  was  drawn  up.  But  at  that  time  the  note  was  in 
the  hands  of  the  plaintiff,  and  nothing  was  said  about  it.  I  see 
nothing  in  the  arrangement  which  then  took  place  to  impeach  the 
right  of  the  plaintiff  to  the  60Z.  The  defendant  has  got  what  he 
bargained  for. 

Williams,  J.,  concurred. 

WiLLES,  J. — I  also  think  that  the  respondent  is  *entitled  to   r*^©/) 
judgment.     The  case  seems  to  me  to  be  very  like  that  of  a   I- 
contract  for  the  sale  of  a  patent.     When  the  party  has  got  the  thing 
he  bargained  for,  he  must  pay  for  it,  though  it  may  turn  out  that  the 
patent  is  invalid.(i) 

Keating,  J.,  concurred.  Decision  affirmed,  with  costs. 

(a)  Tbe  points  which  were  marked  for  argument  on  the  part  of  the  respondent  were  af 
foUowf : — 

•*  1.  That  the  deettioo  of  the  County  Court  Judge  waf  right,  and  that  it  was  not  neoessarj  for 
the  plaintiff  to  giro  any  evidence  in  support  of  her  ease,  beyond  that  which  was  adduced : 

<'  2.  That  the  other  matters  referred  to  by  the  defendant  were  matters  of  fact  wholly  in  the 
prorioce  of  the  Judge  to  decide." 

(h)  See  HaU  v.  Conder,  SO  B.  N.  S.  23  ;E.  C.  L.  R.  toL  89),  and  Smith  v.  Neale,  Id.  67. 
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The  defendant's  horsey  being  on  ft  hlghmy,  kloked  the  plaintiff, »  ehild  who  wu  pitying 
there.  There  was  no  evidence  to  show  how  the  horse  eame  on  the  spot,  or  what  Induced  him 
to  Iiiclc  the  child,  or  that  he  was  accustomed  to  Icicle: — Held,  no  evidence  from  which  a  jiuy 
would  be  justified  in  inferring  that  the  defendant  had  been  guilty  of  actionable  negligence. 

This  was  aa  action  for  negligenoe.  The  plaintiff)  an  infant,  sued 
by  his  next  friend.  The  declaration  stated  that  the  defendant  was 
possessed  of  a  horse,  and  that  he  took  so  little  and  such  bad  care  of 
the  said  horse,  and  so  carelessly,  negligently,  and  improperly  kept  the 
same,  that,  by  and  through  the  mere  carelessness,  negligence,  and 
wrongful  and  improper  conduct  of  the  defendant  in  that  behalf,  the 
said  horse  kicked  the  plaintiff)  then  lawfully  being  on  a  certain  high- 
way, and  by  means  of  the  premises  the  plaintiff  became  and  was  and 
is  greatly  and  permanently  injured,  &c.    Plea,  not  guilty. 

.  The  cause  was  tried  before  Willes,  J.,  at  the  last  sitting  at  West* 
minster  in  Michaelmas  Term  last.  The  £EU3te  which  appeared  in 
evidence  were  as  follows: — ^On  the  11th  of  June,  1861,  a  horse 
belonging  to  the  defendant  was  grazing  on  a  newly-made  road  which 
led  to  some  houses,  and  which  had  for  some  time  been  used  as  a  road^ 
*4311  ^^^  ^^^  adopted  by  the  parish.  The  ^plaintiff,  a  little  boy 
-I  about  five  years  of  age,  was  playing  in  the  road,  when  the 
horse,  which  was  on  the  footpath,  struck  out  and  kicked  him  in  the 
face,  injuring  him  very  severely.  There  was  no  evidence  to  show  how 
the  horse  got  to  the  spot,  or  that  the  defendant  knew  he  was  there,  or 
that  the  animal  was  at  all  vicious,  or  that  the  child  had  done  anything 
to  irritate  it. 

Under  these  circumstances,  it  was  submitted  on  the  part  of  the  de» 
fendant  that  there  was  no  case  to  go  to  the  jury.  The  learned  Judge, 
however,  did  not  like  to  withdraw  the  case;  but  he  reserved  the  ques- 
tion of  liability :  and  the  jury  returned  a  verdict  for  the  plaintiff  for 
20t 

ShaWf  in  Michaelmas  Term  last,  accordingly  obtained  a  rule  nisi  to 
enter  a  nonsuit. 

F.  Williams  now  showed  cause. — The  fact  of  the  horse  being  loose 
on  a  highway  (where  he  could  not  lawfully  be, — 6  &  7  W.  4,  c.  50,  s. 
74)  unattended,  is  primS  facie  evidence  of  negligence  and  want  of 
proper  care  on  the  part  of  his  owner.  The  horse  was  wrongfully 
where  he  was :  it  was  a  common  nuisance,  unless  he  was  there  using 
the  road  for  passage :  whereas,  the  child  was  lawfully  there.  This 
was  enough  to  call  upon  the  defendant  for  an  answer.  [Willbs,  J.-* 
^  Suppose  I  have  a  dog,  and  he  is  out  on  the  street,  and  there  bites  a 
'  child  who  pulls  his  tail  or  his  ear, — am  I  liable  to  an  action,  without 
more?]  In  Mason  v.  Keeling,  1  Ld,  Raym.  606,  Holt,  C.  J.,  and 
Turton,  J.,  say:  "There  is  a  great  diffeirence  between  horses  and 
oxen,  in  which  a  man  has  a  valuable  property,  and  which  are  not  so 
familiar  to  mankind,  and  dogs :  the  former  the  owner  ought  to  confine, 
and  take  all  reasonable  caution  that  they  do  no  mischief,  otherwise  an 
*4321  *^^^^^^  ^^^^  ^^^  against  him :  but  otherwise  of  dogs,  before  he 
J  has  notice  of  some  mischievous  quality."  In  Illidge  w.  Good- 
win, 5  C.  &  P.  190  (E.  C.  L.  R.  vol.  24),  it  was  held,  that,  if  a  horse  and 
cart  are  left  standing  in  the  street,  without  any  person  to  watch  them, 
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the  owner  is  liable  for  any  damage  done  by  them,  though  it  be  occa- 
sioned by  the  act  of  a  passer  by,  in  striking  the  horse.  Tindal,  C.  J., 
there  says :  ^'  If  a  man  chooses  to  leave  a  cart  standing  in  the  street, 
he  mast  take  the  risk  of  any  mischief  that  may  be  done.''  So,  here, 
it  is  submitted,  the  defendant  having  chosen  to  permit  his  horse  to  be 
upon  a  highway  unattended,  he  must  take  the  risk  of  any  mischief 
that  may  be  done  by  him.  In  Lynch  v.  Nurdin,  1  Q.  B.  29  (E.  C.  L. 
B.  vol.  41),  4  P.  &  D.  672,  the  defendant  negligently  left  his  horse  and 
cart  unattended  in  the  street :  the  plaintiff,  a  child  seven  years  old, 
got  upon  the  cart  in  play :  another  child  incautiously  led  the  horse  on, 
and  the  plaintiff  was  thereby  thrown  down  and  hurt :  and  it  was  held 
that  the  defendant  was  liable,  though  the  plaintiff  was  a  trespasser,  and 
contributed  to  the  mischief  by  his  own  act.  Lord  Denman,  in  giving 
judgment,  there  says :  *'  If  I  am  guilty  of  negligence  in  leaving  any- 
thing dangerous  in  a  place  where  I  know  it  to  be  extremely  probable 
that  some  other  person  will  unjustifiably  set  it  in  motion  to  the  injury 
of  a  third,  and  if  that  injury  snould  be  so  brought  about,  I  presume 
that  the  sufferer  might  have  redress  b^  action  against  both  or  either 
of  the  two,  but  unquestionably  against  the  first."  In  Quarman  v. 
Burnett,  6  M.  &  W.  499,t  where  a  coachman  (not  being  the  servant 
of  the  defendants)  left  his  horses  unattended,  and  they  ran  away  and 
injured  the  plaintiff,  Parke,  B.,  in  delivering  the  judgment  of  the 
Court,  says:  "The  immediate  cause  of  the  injury  is,  the-  personal 
neglect  of  the  coachman  in  leaving  the  horses,  which  were  at  the  time 
in  his  immediate  care.  The  Question  of  law  is,  *whether  any  r^AQQ 
one  but  the  coachman  is  liable  to  the  party  injured ;  for,  the  ^ 
coachman  certainly  is."  If  the  coachman  would  be  liable,  the  owner 
of  the  horses  would  clearly  be  liable  also.  The  judgment  in  May  v. 
Burdett,  9  Q.  B.  101  (E.  C.  L.  B.  vol.  58),  also  supports  this  view. 
In  Haramackt;.  White,ll  C. B.N.  S.588(E.C.L.B.vol.  103),  where  this 
subject  was  very  much  considered,  Keating,  J.,  says :  "  If  the  evidence 
bad  shown  that  this  horse  was  a  quiet  and  manageable  horse,  and  that 
the  deceased  at  the  time  he  met  with  the  injury  ^hich  resulted  in  his 
death  was  walking  on  the  foot-pavement,  I  must  own  I  should  have 
thought  that  there  was  primfi  facie  enough  to  call  upon  the  defendant 
to  show  that  he  had  used  due  care  and  skill,  because  then  it  would 
have  been  more  consistent  to  assume  that  the  accident  arose  from  his 
-want  of  care  and  skill." 

Shaw,  in  support  of  the  rule. — The  animal  in  question  not  being  one 
of  a  ferocious  nature,  the  defendant  can  only  be  liable  for  negligence, 
and  for  such  damage  as  may  fairly  be  considered  as  the  immediate 
^  consequences  of  his  negligence :  and  here  it  is  submitted  there  was  no 
'  evidence  at  all  of  negligence  which  ought  to  have  been  submitted  to 
the  jury.  None  of  the  oases  cited  on  the  part  of  the  plaintiff  have  any 
considerable  bearing  upon  this  case  except  Hammack  v.  White,  11 C.  B. 
N.  S.  588  (E.  C.  L.  R  vol.  103),  and  that  is  strongly  in  favour  of  the 
defendant.  The  owner  of  an  animal  of  a  ferocious  nature  keeps  it  at 
his  peril,  and  is  responsible  for  any  injury  resulting  from  the  absence 
of  due  restraint..(a)  But  the  case  of  a  horse  is  very  different.  The 
Highway  Act  is  out  of  the  question.  If  thiswas  proved  to  be  a  high- 
way, the  defendant  might  have  been  liable  to  a  penalty  for  allowing 

(a)  Sm  the  ralhoriiiM  ooUeoted  in  Card  o.  Cm«,  6  C.  B.  623  (B.  C.  L.  R.  toL  67)« 
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*4.q4.1  *^®  horse  to  be  there :  but  that  is  all.  In  Fawcett  v.  The  *York 
^^^J  and  North  Midland  Railway  Company,  16  Q.  B.  610  (E.  C.  L.  R. 
vol.  71),  where  in  an  action  against  a  railway  company  for  the  negli- 
gence of  their  servants  in  leaving  unclosed  gates  where  the  line  crossed 
a  highway  on  a  level,  whereby  the  plaintiff's  horses  got  upon  the  line 
and  were  killed,  the  defendants  sought  to  defend  themselves  on  the 
ground  that  the  horses  were  straying  on  the  highway  and  conse- 
qently  were  not  lawfully  there,  Coleridge,  J.,  said :  "  An  issue  is  joined 
on  the  question  whether  the  horses  were  lawfully  on  the  road.  In  one 
sense,  perhaps,  the  horses  were  not  lawfully  there ;  for,  it  is  possible 
that  the  surveyors  of  the  highway  might  have  seized  them  as  being 
wrongfully  there :  but,  supposing  that  the  surveyors  could  do  so,  the 
issue  is  to  be  construed  as  meaning  '  lawfully'  as  between  these  two 
parties,  the  owner  of  the  cattle  and  the  railway  company.  The  rail- 
way company  cannot  insist  on  an  unlawfulness  as  regards  a  third 
person  who  does  not  interfere."  [Eble,  C.  J. — The  question  here  is, 
whether  the  owner  of  an  animal  mansuetae  naturae  is  liable  for  an  un- 
explained kick.]  In  Assop  v.  Yates,  2  Hurlst.  &  N.  768, f  a  declara- 
tion against  a  master  alleged  that  he  knowingly,  carelessly,  and  negli- 
gentlv  erected  a  hoarding  in  a  street,  and  left  a  certain  machine  in  a 
position  in  which  it  was  likely  to  cause  danger  to  the  workmen,  and 
that  a  cart  accidentally  ran  against  the  hoarding  and  knocked  down 
the  machine  against  the  plaintiff.  It  appeared  that  a  hoarding  had 
been  erected  by  the  defendant,  a  builder,  which  projected  too  far  into 
the  street ;  but  suflScient  room  was  left  for  carts  to  pass :  a  heavy 
machine  was  placed  inside  the  hoarding,  and  close  to  it :  a  cart  in 
passing  struck  against  the  hoarding,  and  knocked  down  the  machine 
against  the  plaintiff,  a  workman  employed  by  the  defendant.  The 
plaintiff  had  previously  made  some  complaint  of  the  position  of  the 
♦4351  *'^^^^^'^®  ^®  ^^s  master,  but  voluntarily  continued  to  work, 
J  though  the  machine  was  not  moved :  and  it  was  held  that  there 
was  no  evidence  to  go  to  the  jury  of  the  master's  liability.  In  Cotton 
V.  Wood,  8  C.  B.  N.  S.  568  (E.  C.  L.  R.  vol.  98),  it  was  held,  that,  in 
an  action  for  negligent  driving,  the  Judge  will  not  be  justified  in  leav- 
ing the  case  to  the  jury  where  the  plaintiff's  evidence  is  equallj  con- 
sistent with  the  absence  as  with  the  existence  of  negligence  m  the 
defendant.  Here,  the  facts  are  quite  consistent  with  the  absence  of 
negligence  on  the  defendant's  part.  And  in  Hammack  v.  White,  Erie, 
C.  J.,  says :  '*  I  am  of  opinion  that  the  plaintiff  in  a  case  of  this  sort  is 
not  entitled  to  have  his  case  left  to  the  jury  unless  he  gives  some 
affirmative  evidence  that  there  has  been  negligence  on  the  part  of  the 
defendant."  At  all  events,  there  is  no  sufficiently  proximate  connec- 
tion between  the  alleged  negligence  of  the  defendant  and  the  damage 
to  the  plaintiff,  to  render  the  former  liable:  Hoey  v.  Felton,  11  C.  B. 
N.  S.  142  (E.  C.  L.  R.  vol.  108). 

Erls,  C.  J. — I  am  of  opinion  that  this  rule  must  be  made  absolute, 
on  the  ground  that  there  was  a  total  absence  of  evidence  to  support 
the  cause  of  action  alleged.  The  facts  I  take  to  be  these, — llie 
plaintiff,  a  child  of  tender  age,  was  lawfully  upon  the  highway,  and  a 
horse,  the  property  of  the  defendant,  was  straying  on  tne  highway. 
As  between  the  owner  of  the  horse  and  the  owner  of  the  soil  of  the 
highway  or  of  the  herbage  growing  thereon,  we  may  assume  that  the 
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horse  was  trespassing:  and,  if  the  horse  had  done  any  damage  to  the 
soil,  the  owner  of  the  soil  might  have  had  a  right  of  action  against  his 
owner.  So,  it  may  be  assumed,  that,  if  the  place  in  question  were  a 
public  highway,  the  owner  of  the  horse  might  have  been  liable  to  be 
proceeded  against  under  the  Highway  Act.  But,  in  considering  the 
claim  of  the  plaintiff* *affainst  the  defendant  for  the  injury  sus-  r^^Aoa 
tained  from  the  kick,  the  question  whether  the  horse  was  a  '■ 
trespasser  as  against  the  owner  of  the  soil,  or  whether  his  owner  was 
amenable  under  the  Highway  Act,  has  nothing  to  do  with  the  case  of 
the  plaintiff.  I  am  also  of  opinion  that  so  much  of  the  argument 
which  has  been  addressed  to  us  on  the  part  of  the  plaintiff  as  assumes 
the  action  to  be  founded  upon  the  negligence  of  the  owner  of  the  horse 
in  allowing  it  to  be  upon  the  road  unattended,  is  not  tenable.  To 
entitle  the  plaintiff  to  maintain  the  action,  it  is  necessary  to  show  a 
breach  of  some  legal  duty  due  from  the  defendant  to  the  plaintiff;  and 
it  is  enough  to  say  that  there  is  no  evidence  to  support  the  affirmative 
of  the  issue  that  there  was  negligence  on  the  part  of  the  defendant  for 
which  an  action  would  lie  by  the  plaintiff.  The  simple  fact  found,  is, 
that  the  horse  was  on  the  highway.  He  may  have  been  there  without 
any  negligence  of  the  owner:  he  might  have  been  put  there  by  a 
stranger,  or  might  have  escaped  from  some  enclosed  place  without  the 
owner's  knowledge.  To  entitle  the  plaintiff  to  recover,  there  must  be 
some  afl&rmative  proof  of  negligence  in  the  defendant  in  respect  of  a 
duty  owinff  to  the  plaintiff.  But,  even  if  there  was  any  negligence  on 
the  part  of  the  owner  of  the  horse,  I  do  not  see  how  that  is  at  all  con- 
nected with  the  damage  of  which  the  plaintiff  complains.  It  appears 
that  the  horse  was  on  the  highway,  and  that,  without  anything  to 
account  for  it,  he  struck  out  and  injured  the  plaintiff.  I  take  the 
well-known  distinction  to  apply  here,  that  the  owner  of  an  animal  is 
answerable  for  any  damage  aone  by  it,  provided  it  be  of  such  a  nature 
as  is  likely  to  arise  from  such  an  animal,  and  the  owner  knows  it. 
Thus,  in  the  case  of  a  dog,  if  he  bites  a  man  or  worries  sheep,  and  his 
owner  knows  that  he  is  accustomed  to  bite  men  or  to  *worry  r^Aon 
sheep,  the  owner  is  responsible ;  but  the  party  injured  has  no  ^ 
remedy  unless  the  scienter  can  be  proved.  This  is  very  familiar 
doctrine ;  and  it  seems  to  me  that  there  is  much  stronger  reason  for 
applying  that  rule  in  respect  of  the  damage  done  here.  The  owner 
of  a  horse  must  be  taken  to  know  that  the  animal  will  stray  if  not 
properly  secured,  and  may  find  its  way  into  his  neighbour's  corn  or 
pasture.  For  a  trespass  of  that  kind,  the  owner  is  of  course  respon- 
sible. But,  if  the  horse  does  something  which  is  quite  contrary  to  his 
ordinary  nature,  something  which  his  owner  has  no  reason  to  expect 
he  will  do,  he  has  the  same  sort  of  protection  that  the  owner  of  a  dog 
has:  and  everybody  knows  that  it  is  not  at  all  the  ordinary  habit  of 
a  horse  to  kick  a  child  on  a  highway.  I  think  the  ground  upon 
which  the  plaintiff's  counsel  rests  his  case  fails.  It  reduces  itself  to 
the  question  whether  the  owner  of  a  horse  is  liable  for  a  sudden  act 
of  a  fierce  and  violent  nature  which  is  altogether  contrary  to  the 
usual  habits  of  the  horse,  without  more.  The  cases  to  be  found  in  the 
books  upon  this  subject  are  very  numerous.  It  is  not  necessary  to  go 
through  them.  But  I  take  the  decision  of  the  Court  of  Exchequer  in 
Hudson  V,  Roberts,  6  Exch.  697,t  to  warrant  me  in  the  distinction  I 
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suggest.  There,  a  bull  passing  along  a  highway,  seeing  the  plaintiff 
with  a  red  handkerchief,  ran  at  and  gored  him:  and  the  decision 
turned  on  the  question  whether  or  not  the  owner  of  the  bull  knew 
that  he  had  a  tendency  to  run  at  any  person  wearing  red.  As  the 
Court  rested  its  judgment  on  the  scienter,  it  stands  to  reason,  that, 
if  there  had  been  no  scienter,  they  would  have  held  the  owner  not  to 
be  liable.  The  case  of  the  ram, — Jackson  v.  Smithson,  15  M.  k  W. 
563,t — is  also  a  much  stronger  case  in  favour  of  the  defendant 
Animals  of  that  description  are  known  to  be  mischievous  at  certain 
*4S81  s^^s^^^J  ^^^  *yct,  where  a  ram  butted  and  injured  the  plain-' 
J  tiff**s  wife  in  tne  street,  the  Court  of  Exchequer  held  that  the 
owner  of  the  animal  was  not  liable  to  an  action  in  the  absence  of 
evidence  that  he  was  aware  of  its  propensity  to  attack  passers  by.  In 
these  cases  it  seems  to  me  that  the  tendency  to  mischief  is  very  much 
more  probable  than  that  a  horse  on  a  highway  will  kick  out  without 
anything  to  account  for  it;  and  I  do  not  see  whj  a  different  rule 
should  be  applied  to  a  horse  than  that  which  obtains  with  regard  to 
the  other  animals  I  have  mentioned.  For  these  reasons,  it  seems  to 
me  thbt  the  plaintiff  has  failed  to  establish  a  cause  of  action  against 
the  defendant. 

Williams,  J. — I  am  entirely  of  the  same  opinion.  Much  has  been 
said  as  to  whether  or  not  there  was  any  evidence  of  negligence  on  the 
part  of  the  defendant :  but  it  seems  to  me  that  that  is  not  the  govern- 
ing point  of  the  case.  I  apprehend  the  general  rule  of  law  to  be  per- 
fectly plain.  If  I  am  the  owner  of  an  animal  in  which  by  law  the 
right  of  property  can  exist,  I  am  bound  to  take  care  that  it  does  not 
stray  into  the  land  of  my  neighbour ;  and  I  am  liable  for  any  trespass 
it  may  commit,  and  for  the  ordinary  consequences  of  that  trespass. 
Whether  or  not  the  escape  of  the  animal  is  due  to  my  negligence,  is 
altogether  immaterial.  I  am  clearly  liable  for  the  trespass,  and  for 
all  the  ordinary  consequences  of  the  trespass,  subject  to  a  distinction 
which  is  taken  very  early  in  the  books,  that  the  animal  is  such  that 
the  owner  of  it  may  have  a  property  in  it  which  is  recognisable  by 
law.(a)  For  instance,  if  a  man's  cattle,  or  sheep,  or  poultry,  stray 
into  his  neighbour's  land  or  garden,  and  do  such  damage  as  might 
ordinarily  be  expected  to  be  done  by  things  of  that  sort,  the  owner  is 
*4391  ^'^^^^  ^^  "^^  *neighbour  for  the  consequences.  The  question, 
-■  then,  is,  whether  the  injury  which  is  the  subject  of  this  action 
falls  within  that  rule.  Upon  the  result  of  the  authorities^  I  am  of 
opinion  that  it  does  not.     We  must  assume  that  the  injurv  to  the 

Eiaintiff  was  caused  by  the  horse  having  viciously  kicked  him,  as  a 
orse  of  ordinary  temper  would  not  have  done.  Taking  that  to  be 
so,  I  am  of  opinion  that  the  plaintiff  cannot  maintain  the  action 
because  he  has  not  shown  that  the  defendant  knew  that  the  horse  was 
subject  to  that  infirmity  of  temper.  That  brings  the  case  within  the 
ordinary  rule  by  which  it  is  established  that  the  owner  is  not  liable 
unless  it  can  be  shown  that  he  was  aware  of  the  irritable  temper  and 
vice  of  the  animal.  There  is  no  trace  to  be  found  in  the  books  of  an 
owner  being  held  liable  beyond  the  consequences  of  ordinary  trea- 

(«)  See  Hay  «.  Bardett,  9  Q.  B.  101  (B.  C.  L.  R.  rol.  68),  whcr#m«e]i  of  Ihis  wAj  dpetriot 
St  gone  into. 
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passes,  in  the  absence  of  such  evidence  as  I  have  above  pointed  out: 
and  I  think  we  ought  not  to  introduce  a  new  ground  of  action. 

WiLLBS,  J. — I  am  of  the  same  opinion.    The  distinction  is  clear 
between  animals  of  a  fierce  nature,  and  animals  of  a  mild  nature 
which  do  not  ordinarily  do  mischief  like  that  in  question.     As  to  the 
former,  if  a  man  chooses  to  keep  them,  he  must  take  care  to  keep 
them  under  proper  control,  and,  if  he  fails  to  do  so,  he  is  taken  to 
know  their  propensities,  and  is  held  answerable  for  any  damage  that 
may  be  done  by  them  before  they  escape  from  him  and  return  to  their 
natural  state  of  liberty.     As  to  animals  which  are  not  naturally  of  a " 
mischievous  disposition,  the  owner  is  not  responsible  for  injuries  of  a 
personal  nature  done  by  them,  unless  they  are  shown  to  have  acquired 
some  vicious  or  mischievous  habit  or  propensity,  and  the  owner  is 
shown  to  have  been  aware  of  the  fact.    If  the  animal  has  such  vicious 
propensity,  and  the  owner  knows  of  it,  he  is  bound  to  take  such  care 
as  he  would  of  an  *animal  which  is  ferss  naturse,  because  it  r^^^n 
forms  an  exception  to  its  class.    In  some  of  the  books  I  find   '• 
expressions  falling  from  Judges  which  I  am  at  a  loss  to  appreciate. 
Holt,  C.  J.,  says  in  Mason  r.  feeding,  1  Lord  Raym.  608,  that  there  is 
a  "  great  diflTerence  between  horses  and  oxen,  in  which  a  man  has  a 
valuable  property,  and  which  are  not  so  familiar  to  mankind,  and 
dogs :  the  former  the  owner  ought  to  confine,  and  take  all  reasonable 
caution  that  they  do  no  mischief,  otherwise  an  action  will  lie  against 
him ;  but  otherwise  of  dogs,  before  he  has  notice  of  some  mischievous 
quality."   I  cannot  see  what  difference  it  can  make  whether  the  animal 
is  or  is  not  one  in  which  a  man  may  have  a  valuable  property.  I  can- 
not help  thinking  that  that  expression  has  reference  to  what  is  found 
in  the  Institutes,  Book  4,  tit.  9,  **  Si  ursus  fugerit  4  domino,  et  sic 
nocuerit,  non  potest  quondam  dominus  conveniri,  quia  desiit  dominus 
esse,  ubi  fera  evasit."    I  do  not  think  that  can  well  apply  to  dogs, 
after  the  astonishment  expressed  bv  the  Court  in  M.  20  E.  4,  fo.  11,  at 
a  plea  which  spoke  of  dogs  as  "  wifd,"  and  the  case  in  the  Year  Book, 
T.  12  H.  8,  fo.  8,  a,  where  an  action  lay  for  taking  away  a  blood- 
hound.    It  clearly  established  that  a  property  may  be  acquired  in 
animals  which  are  tame,  although  such  animals  might  not  have  been 
titbeable.    Some  curious  reasons  are  given  in  that  case  in  H.  8th 's 
time  why  dogs  are  not  the  subject  of  larceny ;  but  unauestionably 
they  have  effect  at  the  present  day  .(a)    I  can  quite  understand  the 
expression  used  by  Lord  Holt  as  applied  to  control.    I  can  quite 
understand  a  distinction  being  drawn  between  animals  which  from 
their  natural  tendency  to  stray,  and  thereby  to  do  real  damage,  require 
to  be  and  usually  are  restrained,  and  a  dog,  which  is  not  usually  Kept 
confined:  and  there  may  be  goo(l  reason  besides  ^de  minimis  non 
*curat  lex"  why  an  action  should  not  lie  against  a  man  whose  r«44;t 
dog  without  the  will  of  its  master  enters  another's  Umd,  though  ^ 
it  IS  different  in  the  case  of  a  horse  or  an  ox.    Perhaps  control  was 
meant  by  Lord  Holt,  and  not  property.    His  dictum  exhausts  itself 
on  the  liability  of  the  owners  of  horses  and  oxen  for  trespasses  com* 
mitted  by  them  on  land,  pursuing  their  ordinary  instincts  in  aearch 
of  food.    Whatever  doubt,  however,  may  be  raised  by  the  use  of  that 
expression,  cannot  affect  the  present  case,  because  Lord  Holt  goes  ca 

(a)  See  Reglnm  v.  RoUnaon,  BeH  C.  C.  14. 
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to  put  this  very  case  of  a  horse  as  one  where  the  owner  is  not  liable 
nnless  he  knows  of  the  vice.  The  important  circumstance  in  this 
case  is,  that  the  act  was  not  in  accordance  with  the  ordinary  instinct 
of  the  animal,  which  was  not  shown  to  be  of  a  mischievous  disposition. 
Does,  then,  the  fact  of  the  horse  being  on  the  highway  make  any  dif- 
ference ?  No  doubt,  if  the  horse  was  trespassing  there,  the  owner  of 
the  highway  might  have  an  action  against  the  owner  of  the  horse. 
So,  possibly,  the  owner  of  the  horse  might  be  liable  to  an  indictment 
for  obstructing  the  highway,  or  to  a  fine.  But  that  was  not  the  cause 
of  the  mischief  here.  It  comes  round,  therefore,  to  the  question, 
whether  the  owner  is  liable  for  an  act  of  this  sort  done  by  an  animal 
not  of  a  naturally  vicious  character,  and  whicli  is  not  found  to  have 
been  accustomed  to  commit  such  mischief.  I  think  the  rule  must  be 
made  absolute  to  enter  a  nonsuit. 

Keating,  J. — I  am  entirely  of  the  same  opinion.  It  must  be  taken 
that  the  accident  was  not  occasioned  by  any  act  of  the  child  himself; 
and  that  the  act  was  the  act  of  a  vicious  norse.  That  being  so,  the 
scienter  was  essential.  And  there  being  no  evidence  of  that,  the  rule 
must  be  absolute.  Eule  absolute. 


*442]     *ADAMS  and  Others  v.  MACKENZIE.    Jan.  17. 

A  policy  WM  offeoied  on  a  ship  "  against  total  loss  only."  The  ship  was  damaged  by  perila 
of  ther  sea  to  an  extent  to  warrant  the  Jary  in  finding  a  constructire  total  loss : — Held,  that 
there  was  nothing  in  the  form  of  the  policy  to  czelnde  the  liability  of  the  underwriters. 

This  was  an  action  upon  a  policy  of  insurance  on  a  ship  called  the 
Susan,  "  beginning  the  adventure  at  Llanelly,  and  continuing  during 
her  abode  there  and  until  the  ship  and  premises  should  be  arrived  at 
Teignmouth  or  Exmouth,  and  until  the  ship  should  have  been 
moored  at  anchor  twenty-four  hours  in  good  safety,  against  total  loss 
only:' 

The  declaration  was  in  the  usual  form.  The  defendant  pleaded, 
amongst  other  pleas,  that  the  ship  was  not  totally  lost  within  the 
meaning  of  the  policy. 

The  cause  was  tried  before  Williams,  J.,  at  the  last  Summer  Assizes 
at  Exeter,  when  the  following  facts  appeared  in  evidence: — The 
Susan,  which  was  an  old  ship,  sailed  from  Llanelly  for  Teignmouth 
with  a  cargo  of  coals,  on  the  17th  of  January,  1860.  She  met  with 
very  tempestuous  weather,  and  did  not  arrive  off  Teignmouth  until 
the  6th  of  February.  Having  got  over  the  bar  with  difficulty,  she 
was  being  towed  up  the  channel,  when,  in  consequence  of  the  crippled 
state  she  was  in,  and  the  strength  of  the  wind  and  tide,  she  took  the 
ground  and  fell  over  and  was  damaged.  Notwithstanding  every 
exertion,  she  could  not  be  got  off:  and  eventually  notice  of  abandon- 
ment was  given.  It  was  proved  that  the  ship,  though  still  existing 
as  a  ship,  was  in  such  a  condition  that  she  was  not  worth  the  expense 
of  repair :  and  it  was  hardly  denied,  that,  if  this  had  been  an  ordi- 
liary  policy,  the  loss  would  have  amounted  to  a  constructive  total 
loss;   but  it  was  contended  on  the  part  of  the  defendant  that  the 
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vords  *'  against  total  loss  only"  took  the  case  out  of  the  general  rule, 
and  that  the^plaintiife  were  not  entitled  to  recover  upon  this  policy, 
unless  there  was  an  actual  total  loss.  The  ship  was  afterwards 
repaired  and  sold  for  870t 

♦The  learned  Judge  told  the  jury  that  the  underwriters  r^AAo 
would  be  liable  on  this  policy  if  there  was  that  which  was  ^ 
commonly  known  as  a  "constructive  total  loss,"  the  meaning  of 
which  he  explained  to  them  in  a  manner  to  which  no  exception  could 
be  taken :  and  he  told  them,  that,  if  they  thought  there  had  been 
such  a  loss,  the  plaintifi^  were  entitled  to  a  verdict. 

The  jury  returned  a  verdict  for  the  plaintiffs:  and  leave  was 
reservea  to  the  defendant  to  move  to  enter  the  verdict  for  him,  if  the 
Court  should  be  of  opinion  that  the  terms  of  the  policy  precluded 
the  plaintiffs  from  recovering  for  anything  short  of  an  actual 
total  loss. 

Sir  F.  Slade,  Q.  C,  in  Michaelmas  Term  last,  obtained  a  rule  nisi, 
accordingly. 

MacaulaVi  Q.  C,  and  Wathin  Williams  showed  cause. — The  jurv 
have  found  that  there  was  a  constructive  total  loss:  and  it  is  couched, 
that,  if  this  had  been  a  policy  in  the  ordinary  form,  the  assured, 
would  be  entitled  to  recover  as  for  a  total  loss :  2  Arnould  on  Insur- 
ance, 2d  edit.  1007.  The  definition  of  a  total  loss  given  by  Maule,. 
J.,  in  Moss  V.  Smith,  9  0. B.  94, 102,  has  often  been  recognised.  "If,"' 
says  the  learned  Judge,  ''the  ship  is  actually  lost  by  a  peril  of  the- 
sea,  or  any  other  peril  covered  by  the  policy,  the  assured  may  call  it. 
a  total  loss.  If  she  sustains  damage  to  such  an  extent  that  she 
cannot  be  repaired  at  all,  that  also  is  a  total  loss.  It  may  be  that  the 
injury  sustained  by  the  ship  is  irreparable  with  reference  to  the  place 
where  she  is;  for  instance,  the. ship  may  have  met  with  the  disaster 
at  a  place  where  no  workmen  of  requisite  powers  are  to  be  met  with, 
or  where  the  necessary  materials  are  not  to  be  found,  so  that  to  repair 
her  there  is  altogether  impracticable :  and  in  such  a  case,  the  loss 
would  also  be  a  total  loss.  But,  *short  of  that,  it  may  be  that  f^aaa 
it  may  be  physically  possible  to  repair  the  ship,  but  at  an  ^ 
enormous  cost :  and  there  also  the  loss  would  be  total ;  for,  in  matters 
of  business,  a  thing  is  said  to  be  impossible  when  it  is  not  practicable; 
and  a  thing  is  impracticable  when  it  can  onlv  be  done  at  an  excessive 
or  unreasonable  cost.  A  man  may  be  said  to  have  lost  a  shilling, 
when  he  has  dropped  it  into  deep  water ;  though  it  might  be  possible, 
bjT  some  very  expensive  contrivance,  to  recover  it.  So,  if  a  ship  sus- 
tains such  extensive  damage  that  it  would  not  be  reasonably 
practicable  to  repair  her, — seeing  that  the  expense  of  repairs  woulcl 
oe  such  that  no  man  of  common  scaase  would  incur  the  outlay, — the 
ship  is  said  to  be  totally  lost."  [Williams,  J. — Jervis,  C.  J.,  adopts 
that  in  Eosetto  v.  Gurney,  11  C.  B.  176,  186  (E.  C.  L.  R.  vol.  73).] 
And  it  is  quite  in  accordance  with  the  definition  of  a  total  loss  given 
by  Lord  Abinger,  in  delivering  the  judgment  of  the  Exchequer 
dhamber,  in  Roux  v.  Salvador,  8  N.  C.  266,  279  (E.  C.  L.  R.  vol.  82]^ 
4  Scott  1,  25.  **If,"  says  his  Lordship,  "the  goods  once  damaged  by 
the  perils  of  the  sea,  and  necessarily  landed  before  the  termination  of 
the  voyage,  are,  by  reason  of  that  damage,  in  such  a  state,  thoueh 
the  species  be  not  utterly  destroyed,  that  they  cannot  with  safety  be 
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re-shipped  into  the  same  or  any  other  vessel ;  if  it  be  certain,  that, 
before  the  termination  of  the  original  voyage,  the  species  itself  would 
disappear,  and  the  goods  assume  a  new  form,  losing  all  their  original 
character;  if,  though  imperishable,  they  are  in  the  hands  of  strangers, 
not  under  the  control  of  the  assared ;  if  by  any  circumstances  over 
which  he  has  no  control  they  can  never,  or  within  no  assignable 
period,  be  brought  to  their  original  destination:  in  any  of  these  cases, 
the  circumstance  of  their  existing  in  specie  at  that  forced  termination 
of  the  risk,  is  of  no  importance.  The  loss  is,  in  its  nature,  total  to 
*4451  ^^°^  ^^^  ^^  ^^  means  of  ♦recovering  his  goods,  whether  his 
-I  inability  arises  from  their  annihilation  or  from  any  other 
insuperable  olistacle."  Here,  the  insuratKse  is  expressed  to  be  against 
'*  total  loss  only."  That  could  only  be  construed  to  mean  "  ahsolnte 
total  loss,"  by  reason  of  some  custom.  If  this  was  a  loss  which  could 
come  within  the  definition  of  a  "  total  loss,"  the  jury  have  by  their 
finding  concluded  the  question.  [Williams,  J. — This  is  purely  a 
question  as  to  the  construction  of  the  language  of  the  instrument.] 

Montague  Smith,  Q.  0.,  and  Karslake,  Q.  0.,  showed  cause. — ^No 
doubt,  the  repairs  rendered  necessary  by  the  accident  would  have  cost 
more  than  the  worth  of  the  ship  when  repaired :  but  that  was  refera- 
ble to  her  age.  The  question  here  is,  not  whether,  under  an  ordinary 
policy,  that  which  has  occurred  would  amount  to  a  constructive  total 
loss,  so  as  to  justify  the  assured  in  abandoning;  but  what  is  the 
meaning  of  this  policy.  The  underwriters  hav^, — no  doubt,  for  suffi- 
cient reasons,  seeing  that  to  a  vessel  of  her  age  a  comparatively  slight 
damage  might  result  in  total  loss,— entered  into  a  limited  con* 
tract;  they  undertake  to  insure  ** against  total  loss  only,"  evidently 
meaning  to  exclude  all  considerations  of  partial  or  average  loss  and 
cost  of  repairs.  They  clearly  did  not  intend  to  be  answerable  pro- 
vided the  ship  arrived  at  her  port  as  a  ship.  Perhaps  th«  matter 
would  have  been  made  more  clear  if  the  word  "  absolute"  had  been 
inserted  in  the  policy.  What  amounts  to  a  total  loss,  is  well  illus- 
trated by  the  summing  up  of  Lord  Tenterden  in  Doyle  v.  Dallas,  1 
M.  &  Eob.  54,  and  of  Tindal,  C.  J.,  in  Somes  v.  Sugrue,  4  C.  &  P. 
276  (E.  C.  L.  R.  vol.  19).  What  was  said  by  Maule,  J.,  in  Moss  tr. 
Smith,  and  by  Jervis,  C.  J.,  in  Rosetto  v.  Gnmey,  had  reference  to 
the  ordinary  form  of  policy.  The  same  observation  applies  to  the 
*4461  *J**^S™®°^  ^f  liordi  Abinger  in  Roux  v.  Salvador.  In  8 
-'  Arnould,  §  386,  it  is  said :  '*  It  must  be  carefully  borne  in  mind, 
that,  in  order  to  give  the  assured  even  a  primfi  facie  right  to  abandon 
in  respect  of  capture,  seizure,  desertion,  or  other  privation  of  property 
or  possession,  whether  forcible  or  not,  there  must  have  been  at  some 
one  period  of  time  during  the  risk  a  total  loss  hy  the  complete  and 
actual  privation,  of  the  oumer*s  possession  or  control  over  the  ship :  if  the 
legal  possession  of  the  ship  by  the  owner  have  never  for  any  single 
point  of  time  been  put  an  end  to  by  the  casualty  in  respect  of  which 
ne  abandons,  be  has  no  vested  right  of  abandonment,  and  can  never 
recover  as  for  a  total  loss." 

Erle,  C.  J. — ^I  am  of  opinion  that  this  rule  must  be  discharged. 
I  find  a  difficulty  in  expressing  myself.  The  insurance  is  '^against 
total  loss  only."  The  jury  have  found  that  there  was  a  total  loss: 
and  the  evi^nce  was  such  as  to  warrant  that  finding.    It  has  been 
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urged  on  the  part  of  tlie  underwritets  tbftt  they  only  intended  to 
became  answei'abld  for  one  of  the  two  descriptions  of  '*  total  loss," 
vi2.,  thd  actuid  total  destruction  of  the  subjeoMnatter  of  insurance, 
and  not  for  that  which  all  persons  conrelnant  with  insurance  business 
understand  as  being  a  total  loss.  All  I  can  say  is,  that,  if  they  so 
intended,  they  have  failed  to  e^preels  their  intention. 

"Williams,  J. — ^I  am  of  the  same  opinion.    If  the  parties  intended 
only  to  insure  agaiilst  the  total  and  aosolute  physical  destruction  of 
the  ship,   they  should  have  expressed  themselves  in  different  Ian-, 
guftge. 

WiLLBS,  J. — ^I  am  totirely  of  the  same  opinion :  and  I  desire  to 
guard  myself  against  being  supposed  to  *admit  that  the  inser-  r*^^!* 
tion  of  the  word  "  actual"  or  "absolute"  would  have  made  any  L 
difiFerence.  Upon  that  I  express  no  opinion.  The  reason  why  an 
owner  is  allowed  to  abandon  in  oeftain  cases,  is,  because  there  has 
occurred  that  which  substantially  amounts  to  a  total  loss  of  the  sub- 
ject-matter of  insurance.  It  is  considered  to  be  inequitable  to  call 
upon  him  U>  expend  upon  the  repair  of  the  vessel  a  sum  which 
will  greatly  exceed  her  entire  value  when  repaired.  I  give  no 
opinion  as  to  whether  anything  short  of  the  use  of  the  words  '*  with- 
out benefit  of  abandonment''  would  be  sufficient  to  exclude  what 
everybody  in  a  Court  of  law  agrees  to  amount  to  a  total  loss. 

Keating,  J.,  concurred.  Rule  discharged. 


JOSLING  V.  KINGSFORD.    Jan.  28. 

A  oonfraet  for  the  sale  of  "  oxalio  acid"  is  not  complied  with  by  the  delirery  of  an  article 
v^ich  (he  jary  Und  not  tn  commercial  langtiage  to  come  t>ropexly  wkhln  the  description  of 
"oxalie  acid,"'— ^reo  •when  tfte  seller  is  not  the  manvfiusturer  of  the  article,  and  at  the  tim« 
(If  contracting  etpresslj  decllMf  all  responsiUlity  at  to  the  qmrnlitg^  and  the  bayer  has  had  an 
opportaalty  of  Uispeoting  it,  and  no  frand  is  niggested* 

This  was  an  action  brought  by  the  plaintiff,  a  commission  agent, 
against  the  defendant,  a  merchant,  for  the  recovery  of  damages  for 
not  delivering  certain  oxalic  acid  according  to  contract. 

The  cause  was  tried  before  Erie,  C.  J.,  at  the  sittings  in  London 
after  last  Term.  The  facts  which  appeared  in  evidence  were  as 
follows:— On  the  7th  of  August,  1860,  the  plaintiflf,  who  was  in  the 
habit  of  receiving  consignments  of  oxalic  acid  from  the  manufacturers, 
Messrs.  Bailev  k  Smith,  for  sale  on  commissioti,  ^addressed  a  (-#440 
letter  to  the  defendant  to  the  foflowitig  effect :— -  ^ 

"  Dear  Sirs,— We  have  been  using  our  best  endeavours  to  induce 
Messrs.  Papineau  &  Co.  to  accept  your  terms  for  a  barter  contract, 
oxalic  against  sorrell.  We  have  the  following  proposal, — to  take 
oxalic  at  96  %  and  upwards,  delivered  at  their  works,  or  cartage  4*. 
per  ton,  to  be  delivered  in  quantities  of  2  tons  each,  first  delivery  at* 
once,  and  then  1  ton  5  cwt.  or  2  tons  per  week,  at  your  option,  against 
equal  quantities  of  sorrell  delivered  in  London  at  the  rate  of  26  cwt. 
per  week,  first  deKvery  to  be  made  in  fourteen  days,  at  a  net  differ- 
ende  of  2|rf.    Fayment  in  cash  upon  each  delivery  of  sorrell. 

'' JOSLWO  &  Co., 

"Per  H.  Gbay." 

''MeMfs.  EnrGHsrosi)  ft  Oo.'^ 
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linseed  afloat,  which  could  not  be  inspected,  Jervis,  0.  X,  in  sub- 
mitting the  case  to  the  jury,  told  them  that  the  question  for  then^  %q 
consider,  was,  whether  the  plaintiff  got  what  he  bargained  for, — - 
whether  there  was  such  an  admixture  of  foreign  substances  in  it  as  to 
alter  the  distinctive  character  of  the  article,  and  prevent  it  froD^ 
answering  the  description  of  it  in  the  contract.  That  direction  (which 
the  Court  afterwards  approved  of)  had  reference  to  a  contract  for  au 
article  which  the  buyer  had  no  opportunity  of  inspecting  and  exet" 
cising  his  judgipent  upon ;  and  it  was  no  part  of  ttie  contract  there, 
as  it  is  here,  that  the  buyer  should  take  that  responsibility  upon  him- 
self. [Erlb,  C.  J.I— I  left  the  question  to  the  jury  pretty  much  as  it 
was  left  in  that  case.  In  substance  I  told  them,  that,  if  they  foum} 
that  the  article  delivered  did  not  commercially  answer  the  description  of 
oxalic  acid,  the  plaintiff  had  not  performed  his  contract.  Williams,  J, 
^r-If  it  be  part  of  the  contract  that  the  article  to  be  delivered  is  oxalic 
acid,  is  it  not  a  breach  of  that  contract  if  the  thing  delivered  is 
something  else  ?]  The  true  question  is,  whether  the  bujrer  bought 
ihh  article  he  inspected,  or  trusted  to  the  representation  of  the 
seller.  [Williams,  J. — You  might  be  right  if  it  was  a  mere  coa^ 
test  about  the  quality  of  the  article.]  To  the  extent  of  90  per 
*4531  ^^^^'f  ^^  ^^^  events  the  substance  deliverecl  here  was  *woat 
J  it  purported  to  be.  The  way  in  which  the  rule  is  laid 
down  by  Lord  Ellenborough  in  Gardner  v.  Gray,  4  Campb.  144,  is 
this, — *^  This  was  not  a  sale  by  sample.  The  sample  was  not  produced 
as  a  warranty  that  the  bulk  corresponded  with  it,  but  to  enable  the 
purchaser  to  form  a  reasonable  judgment  of  the  commodity.  I  am  of 
opinion,  however,  that,  under  such  circumstances,  the  purchaser  has 
a  right  to  expect  a  saleable  article  answering  the  description  in  the 
contract.  Without  any  particular  warranty,  this  is  an  implied  term 
in  every  such  contract.  Where  there  is  no  opportunity  to  inspect  the 
commodity,  the  maxim  of  cayeat  emptor  does  not  apply.  He  cannot 
without  a  warranty  insist  that  it  shall  be  of  any  particular  quality  or 
fineness ;  but  the  intention  of  both  parties  must  be  taken  to  be,  that  it 
shall  be  saleable  in  the  market  uuder  the  denomination  mentioned  in 
the  contract  between  them.  The  purchaser  cannot  be  supposed  to  buy 
goods  to  laj  them  on  a  dunghill."  [Eblb,  Q.  J,— There,  the  defect 
was  one  which  might  have  been  discovered  on  inspection.]  In  Allan 
V.  Lake,  18  Q.  B,  560  (E.  0.  L.  R,  vol.  83),  the  sale  was  of  a  particular 
description  of  seed, — "Skirving's  Swedes,"— ^and  the  seed  delivered 
was  of  a  different  sort,  Erie,  J.,  there  says;  "  Where  a  vendor  gives 
a  description  of  the  properties  of  an  article,  it  is  a  question  for  the  jury 
whether  such  description  is  a  mer^  commendation  of  the  article  or  a 
f  direct  representation  that  he  sells  it  as  being  the  particular  article 
described."  In  Power  v.  Barham.  4  Ad.  &  E.  473  (E.  C.  L.  B.  vol.  31), 
6  N.  &  M.  63  (E.  C.  L.  R.  vol.  36).  where  the  invoice  described  the 
articles  bought  as  ''  Views  ia  Venice,  Canaletto,"  but  thQ  buyer  had 
an  opportunity  of  inspecting  and  passing  his  own  judgment  upon  the 
pictures,  the  Court  did  not  take  upon  itself  to  say  whether  this  amounted 
to  a  representation  that  tht  pictures  were  by  Canal^tti,  or  a  m^e 

♦4541  ^®®^'*^P*^^^  •  ^^^  i^  ^^  1®^*  ^^  ^^®  j^^*    *[WiLLiiJis,  J. — 

-'  They  were  oil-paintings,  at  all  events.]    In  Jendwine  v,  Had^ 

2  Hsp.  N.  r.  C.  572|  where  the  defendant  had  in  the  catalogue  of  sale 
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described  two  pictures  bought  by  the  plaintiff  as  by  Claude  Loraine 
and  by  Teni^ra,  Lord  Kenyon  said  '*  It  was  impossible  to  make  this 
the  case  of  a  warranty:  the  pictures  were  the  work  of  artists  some 
centuries  back,(a)  and,  there  being  no  way  of  tracing  the  picture  itself, 
it  could  only  be  matter  of  opinion  whetner  the  picture  in  question 
was  the  work  of  the  artist  whose  name  it  bore,  or  not.  What,  then« 
does  the  catalogue  import?     That,  in  the  opinion  of  the  seller,  the 

Picture  is  the  work  of  the  artist  whose  name  he  has  affixed  to  it. 
'he  action  in  its  present  shape  must  go  on  the  ground  of  some  fraud 
in  the  sale.  But,  if  the  seller  only  represents  what  he  himself  believes, 
he  can  be  guilty  of  no  fraud.  The  catalogue  of  the  pictures  in  ques- 
tion leaves  the  determination  to  the  judgment  of  the  Duyer,  who  is  to 
exercise  that  judgment  in  the  purchase."  Here,  no  fraud  on  the  part 
of  the  seller  is  suggested,  and  the  buyer  exercised  his  own  judgment. 
In  Parkinson  v.  Lee,  2  East  814,  it  was  held,  that,  upon  a  sale  of  hops 
by  sample,  with  a  warranty  that  the  bulk  of  the  commodity  answered 
the  sample,  the  law  does  not  raise  an  implied  warranty  that  the  com- 
modity should  be  merchantable,  though  a  fair  merchantable  price  were 
given  ;  and  therefore,  if  there  be  a  latent  defect  then  existing  in  it, 
unknown  to  the  seller,  and  without  fraud  on  his  part  (but  arising  from 
the  fraud  of  the  grower  from  whom  he  purchased),  such  seller  is  not 
answerable,  though  the  goods  turn  out  to  be  unmerchantable.  Grose, 
J.,  there  says :  ^^  The  question  is,  whether,  in  the  case  of  a  sale  made 
under  the  present  circumstances,  there  be  any  implied  undertaking  in 
law  that  the  commodity  be  merchantable.  Iso  express  *under-  r^^cs 
taking  is  proved  to  that  effect :  and  there  is  no  fraud  imputed  ^ 
to  the  defendant.  The  mode  of  dealing  is,  that  the  plaintiff  buys  hops 
from  the  defendant,  who  be  knows  is  not  the  grower,  by  samples 
taken  from  the  pockets  in  which  the  commodity  is  close  packed.  He 
has  an  opportunity  of  judging  by  the  samples  such  as  he  finds  them 
at  the  time.  If  he  doubt  the  goodness,  or  do  not  choose  to  incur  any 
risk  of  a  latent  defect,  he  may  refuse  to  purchase  without  a  warranty. 
If  an  express  warranty  be  given,  the  seller  will  be  liable  for  any 
latent  defect,  according  to  the  old  law  concerning  warranties.  But,  if 
there  be  no  such  warranty,  and  the  seller  sell  the  thing  such  as  he 
believes  it  to  be,  without  fraud,  I  do  not  know  that  the  law  will  imply 
that  he  sold  it  on  any  other  terms  than  what  passed  in  fact.  It  is  the 
fault  of  the  buyer  that  he  did  not  insist  on  a  warranty ;  and  if  we 
were  to  say  thi^t  there  was,  notwithstanding,  an  implied  warranty 
arising  from  the  conditions  of  the  sale,  we  should  again  be  opening 
the  controversy  which  existed  before  the  case  in  Douglas."  (6)  The 
principle  there  laid  down,  it  is  submitted,  precisely  applies  here. 
[Wii*LKS,  J. — That  was  a  question  of  quality,  not  of  the  thing  being 
what  was  represented.  The  contract  here  is  for  the  sale  of  oxalic 
acid.  Was  the  thing  delivered  oxalic  acid  ?  That  was  the  proper 
question  for  the  jury :  Lamert  v.  Heath,  15  M.  &  W.  486,t  4  Bailw. 
Gas.  802.]  That  was  like  the  case  of  a  bank-note,  which  the  party 
receiving  assumes  to  be  genuine,  and  is  not  called  upon  to  exercise 
any  judgment  on  the  subject.  In  Nichol  v.  Godts,  10  Exch.  19I,t  it 
waa  held  that  an  agreement  for  the  sale  and  delivery  of  oil  described 

(a)  The  flnt  died  in  1682,  the  latter  in  1M6. 
(6)  Wiggletworth  v.  Dalliaon,  Doagl.  201. 
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as  *' foreign  refined  rape-oil,  warranted  only  equal  to  «ampfe«,"  is  not 
complied  with  by  the  tender  of  oil  which  is  not  '*  foreign  refined  rape- 
♦4561  ^^^»"  *although  it  be  equal  to  the  quality  of  the  samples,  (a) 
-•  That  case,  however,  is  not  supported  by  any  authority ;  it  i? 
never  spoken  of  with  approbation ;  and  it  is  not  cited  in  the  last 
edition  of  Smith's  Leading  Cases.  [Willes,  J. — ^I  summed  up  in  a 
case  at  Liverpool  in  terms  precisely  in  accordance  with  Nichol  v.  Godts, 
though  I  had  no  recollection  of  that  case  at  the  time ;  and  no  excep- 
tion was  taken  to  my  ruling.]  If  two  parties  agree  to  call  a  thing  by 
a  given  name,  why  should  they  not  do  so?  Every  one  expects  to 
find  some  degree  of  impurity  in  every  manufacture;  and  it  has  never 
been  suggested  that  an  article  of  commerce  loses  its  name  and  dis* 
tinctive  character  on  that  account.  [Erle,  C.  J. — ^Nobody  would  look 
for  a  wilful  and  fraudulent  admixture  of  a  foreign  substance.]  Fraud 
was  not  suggested  here ;  and  it  can  hardly  be  said  that  10  per  cent 
of  adulteration  altered  the  chemical  character  of  the  article. 

Cur,  adv.  vuU. 

Williams.  J.,  now  delivered  the  judgment  of  the  Court: — 
*4571       *^^  *^®  ^^  opinion  that  there  ought  to  be  no  rule  in  this 
case. 

It  was  argued  by  Mr.  Lush,  on  the  part  of  the  defendant,  that  the 
Lord  Chief  Justice  misdirected  the  jury  in  telling  them,  that,  under 
the  contract  in  question,  the  defendant  could  only  perform  his  part  of 
it  by  delivering  that  which  in  commercial  language  might  properly 
be  said  to  come  under  the  denomination  of  oxalic  acid.  We  are  of 
opinion  that  this  direction  was  right. 

Mr.  Lush  contended,  that,  inasmuch  as  the  defendant  had  disclaimed 
all  responsibility  as  to  the  quality  of  the  article,  and  at  his  suggestion 
the  plaintiff^  had  himself  inspected  it,  in  order  to  form  his  own  judg- 
ment as  to  its  nature  and  properties,  the  description  of  it  in  the  bought 
and' sold  notes  as  oxalic  acid  formed  no  part  of  the  contract  between 
the  parties. 

But  we  are  of  opinion,  that,  however  completely  the  defendant  may 
have  guarded  himself  against  contracting  that  the  thing  was  of  any 
particular  quality,  it  is  not  possible  to  construe  the  contract  in  any 
other  way  than  that  it  was  a  part  of  the  agreement  that  the  subject  of 
the  sale  should  be  the  oxalic  acid  of  commerce.  If  it  were  necessary 
to  refer  to  authority  for  such  a  construction,  the  case  of  Nichol  v. 
Godts,  10  Exch.  191,t  cited  by  Mr.  2i««V  appears  to  be  in  point. 
We  think,  therefore,  that  the  direction  of  the  Lord  Chief  Justice  was 
right;  and,  as  the  jury  found  that  the  thing  delivered  could  not  pro- 
perly be  denominated  oxalic  acid,  and  my  Lord  is  not  dissatisfied  with 
the  verdict,  it  ought  not  to  be  disturbed.  Bule  refused.(ft) 

(a)  PIatt>  B.,  th«n  says:  "By  the  terms  'only  equal  to  samples/  I  nndentaDd  that  the  oU 
to  be  delivered  was  to  be  equal  to  the  samples  in  quality.  Bat  the  defendant  did  not  reAise  to 
accept  the  oil  tendered  to  him,  on  the  ground  that  it  did  not  equal  the  samples,  but  on  acoouni 
of  its  not  being  foreign  refined  rape-oil  at  all.  And  the  learned  judge  told  the  jury,  thal»  if 
they  should  think  that  was  so,  the  defendant  was  not  bound  to  accept  it.  That  direction  wa« 
perfectly  correct.  If  the  jury  had  found  that  the  article  which  the  plaintiff  tendered  wa« 
known  in  the  market  under  the  name  and  description  of  foreign  refined  rape-oil,  the  plaintiff 
would  have  been  entitled  to  succeed :  but  that  question  was  put  to  the  jury,  and  they  were  of 
opinion  that  it  was  not  known  as  such.  Then,  how  oould  it  be  said  that  what  the  plaintiff 
tendered  was  what  he  agreed  to  sell  ?" 

(6)  See  HorsfaU,v.  Thomas,  1  Hurlst  A  Coll.  90. 
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On  the  14th  of  May,  1861,  the  plaintiff,  aa  broker,  bought  for  the  defendant  at  a  public  sale 
three  lots  of  sugar  in  bags,  the  lots  being  respectively  numbered  67,  68,  and  69,  the  prompt  day 
being  the  20th  of  July.  By  the  terms  of  sale,  payment  was  to  be  made  either  by  cash  on  the 
20th  of  July,  by  acceptance  at  seventy  days  from  the  day  of  sale,  or  on  delivery  of  the  war- 
rmnts, — interest  at  the  rate  of  5  per  cent  per  annum  being  allowed  to  the  expiration  of  seventy- 
three  days  from  the  day  of  sale  if  payment  were  made  within  twenty-one  days.  On  the  25th 
of  May,  the  plaintiff  (according  to  the  usage  of  the  trade),  at  the  request  of  the  defendant,  paid 
the  price  of  lot  67,  and  obtained  a  warrant  for  it,  and  cleared  it  at  the  Custom  House.  Heat 
tk€  tame  titne,  but  withotU  anjf  tpecial  inttruetiont  from  the  defendant,  paid  the  price  of  lot*  68 
and  69,  and  obtained  the  voarrantefor  the  tame.  The  effect  of  this  payment  was,  that  the  risk 
of  loss  by  fire  was  transferred  from  the  seller  to  the  buyer. 

It  was  proved  to  be  the  common  course  for  brokers,  when  so  employed  to  clear  before  prompt 
one  of  several  lots  of  sugar  in  bags  bought  under  one  contract,  to  pay  the  price  and  obtain 
warrants  for  all  the  lots,  the  broker  taking  the  diteouut  under  the  eonditione  o/eale.  The  de- 
fendant not  only  knew  that  this  was  the  common  course  among  brokers,  and  that  it  had  been 
pursued  in  former  instances  in  relation  to  sugars  bought  for  him  by  the  plaintiff;  but  he  was 
informed  by  a  clerk  of  the  plaintiff  shortly  after  the  25th  of  May  that  the  plaintiff  had  so  paid 
the  price  of  lots  67  and  68,  and  obtained  the  warrants. 

On  the  22d  of  June,  the  defendant  sent  instructions  to  the  plaintiff  to  clear  lot  68.  On  the 
same  day,  and  before  those  instructions  could  in  the  usual  course  of  business  be  acted  upon, 
a  fire  broke  out  at  the  bonded  warehouse  where  the  sugars  were  deposited,  and  they  were 
destroyed : — 

Held,  that  the  plaintiff  was  entitled  to  recover  from  the  defendant  the  money  so  paid  by  him 
In  respect  of  lot  68  on  the  25th  of  May,  as  money  paid  to  his  use. 

This  was  an  action  brought  by  the  plaintiflF  in  the  Mayor's  Court, 
London,  to  recover  from  the  defendant  88/.  12«.  lOd.,  money  alleged 
by  the  plaintiff  to  have  been  paid  by  him  for  the  use  of  the  defendant 
at  his  request ;  such  sum  of  money  having  been  paid  by  the  plaintiff 
to  take  up  the  warrant  for  the  lot  68  hereafker  referred  to. 

The  facts  of  the  case  were  as  follows : — 

The  plaintiff  is  a  tea  and  colonial  broker,  who  carries  on  his  busi- 
ness at  92  Great  Tower  Street,  London,  and  as  such  broker  he  had  for 
some  time  prior  to  the  month  of  May,  1861,  been  employed  by  the 
defendant,  who  is  a  wholesale  and  retail  tea  dealer  and  grocer,  carry- 
ing on  his  business  in  the  Westminster  Boad,  and  who  employed  the 
plaintiff  to  buy  for  him  on  or  about  the  14th  of  May,  1861,  certain 
sugars. 

The  plaintiff  accordingly  did  on  the  14th  of  May,  1861,  buy  for  the 
defendant  95  bags  of  susar,  in  three  lots,  numbered  respectively,  67, 
68,  and  69,  and  aelivered  to  the  defendant  a  bought  note  thereof,  as 
follows : — 

♦"  London,  14th  May,  1861.       r^^. ^a 

"Bought  for  account  of  Mr.  William  Hawley,  of  P.  T.  L  *^^ 
Meugeus,  lots  67/9,  95  bags  Madras  sugar,  damp,  (oi  83/6  per  cwt.,  ex 
Sedgmore.  *'  Wm.  Sentance. 

"  Public  sale  conditions.  Prompt,  20  July,  1861.  Commission,  ^  per 
cent." 

The  usual  public  sale  conditions,  so  far  as  they  bear  upon  the 
matters  in  dispute  in  this  action,  are  as  follows : — 

*'  No.  2.  If  any  broker  who  may  purchase  at  this  sale  should  not 
declare  his  principal  in  writing  within  three  days,  including  the  day . 
of  sale,  he  will  be  considered  as  the  principal ;  and,  if  any  purchaser 
at  this  sale,  or  principal  who  may  be  declared  afterwards,  be  not 
satisfactorily  known  to  the  selling  brokers,  they  are  to  be  at  liberty 
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to  call  irnmediately  on  the  purchasing  broker  or  bidder  at  the  sale  Tor 
a  deposit  of  lot.  per  cent.,  as  expressed  in  the  catalogue,  allowing 
interest  thereon.  The  warrants  to  be  ready  for  delivery  within  four 
days  of  the  date  of  sale,  or  the  buyer  to  have  the  option  of  can- 
celling his  purchase  of  such  lot  or  lots  for  which  he  cannot  obtain  the 
warrants,  upon  giving  a  declaration  to  that  eflfect  to  the  selling  brokers 
at  the  expiration  of  the  said  four  days : 

''  8.  Payment  for  the  sugar  to  be  made  as  follows, — ^at  the  option 
of  the  selling  brokers,  either  by  cash  on  the  20th  July,  1861,  by 
acceptance  at  seventy  days  from  the  day  of  sale,  or  on  delivery  of  the 
warrants;  interest  at  the  rate  of  67.  per  cent,  per  annum  being  allowed 
to  the  expiration  of  seventy-three  days  from  the  day  of  sale,  if  such 
payment  be  made  within  twenty*one  days  afterwards ;  but,  if  not,  then 
the  interest  to  be  allowed  to  the  20th  July,  1861,  only. 

*'  The  duty  as  printed  will  be  allowed  on  every  lot  of  sugar  taken 
*4601  ^^  ^^"^  ^  ^^^  ^^^  selling  brokers  give  ^notice  that  they  are 
J  ready  to  pay  that  duty  on  such  lots  as  may  be  required  for 
home  consumption,  so  that  they  may  be  cleared  without  delay ;  but 
they  will  not  oe  held  responsible  for  any  additional  duty  that  may  be 
imposed : 

"  4.  If  any  lot  or  lots  of  sugar  should  be  required  to  be  taken  in 
bond,  interest  will  be  allowed  on  the  duty  at  the  rate  of  51  per  cent, 
per  annum  from  the  date  of  delivery  or  warrants  for  such  lots  (if 
within  twenty-one  days)  to  the  expiration  of  seventy-three  days  from 
the  day  of  sale ;  but,  if  the  warrants  are  not  taken  within  twenty-one 
days,  then  the  interest  will  only  be  allowed  from  the  day  of  delivery 
to  the  prompt  day,  1st  June,  1861 : 

"5.  The  Manilla  sugar  to  be  taken  at  landing  weights,  and  the 
Ho  wand  sugar  and  Melado  at  re- weights  and  revenue  tares,  with 
customary  allowances,  as  it  now  lies  at  the  docks  mentioned  in  the 
catalogue,  where  the  sugar  may  be  inspected  by  obtaining  an  order 
for  that  purpose  from  the  selling  brokers,  and  where  it  will  be  con- 
sidered at  the  risk  of  the  sellers  until  the  prompt  day,  or  delivery  of 
the  warrants,  or  the  day  of  payment,  whichever  may  first  happen. 
Objections  as  to  quality  or  description  will  not  be  entertained  unless 
made  within  seven  days  of  the  day  of  sale.  The  damaged  portions  to 
be  taken  with  all  faults." 

The  customs  duty  upon  the  said  sugars  so  bought  had  not  at  the 
time  of  the  said  purchase  been  paid  by  the  seller ;  and  the  said  sugars 
were  bought  subject  to  the  pavment  or  allowance  of  the  said  duty 
by  the  seller,  and  were  then  lying  warehoused  in  bond  at  Cotton's 
Wharf,  Tooley  Street,  Southwark.  It  is  usual  for  the  buyer, 
''  in  order  to  get  bonded  sugars  out  for  consumption,  to  employ  the 
broker  through  whom  he  bought  them  to  pay  to  the  seller's  broker 
♦4611  ^^®  *prioe  thereof,  and  to  get  from  him  the  warrants  for  delivery 
-■  thereof  out  of  the  warehouse,  and  to  clear  the  sugars  by  paying 
for  the  buyer  at  the  Custom  House  the  duties  payable  upon  them. 
According  to  the  usage  of  the  trade,  it  was  competent  for  the  defend- 
ant, the  buyer,  to  pay  for  one  or  more  lots  as  he  pleased,  and  to  leave 
the  rest  at  the  risk  of  the  vendors  until  prompt 

In  the  present  case,  the  plaintiff  did  on  the  2oth  of  May,  1861,  at 
the  request  of  the  defendant,  pay  to  the  seller's  broker  the  price  of 
lot  67  of  the  sugars  ao  bought  as  aforesaid,  and  obtain  a  warrant  for 
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tbe  same,  and  clear  it  at  the  Custom  House,  and  deliver  the  warrant 
duty  paid  to  the  defendant;  and  he  did  then  also,  but  without  any 
special  instructions  from  the  defendant,  pay  to  the  seller's  brokers 
the  price  of  lots  68  and  69  of  the  said  sugars,  and  obtain  the  war- 
rants  not  duty  paid  for  those  lots  also,  which  warrants  he  retained. 

There  was  evidence  on  behalf  of  the  plaintiff  that  it  was  very 
common  for  brokers,  when  so  employed,  to  clear  before  prompt  ouq 
of  several  lots  of  sugar  in  bags  bought  under  one  contract,  to  pay  the 
price  and  obtain  warrants  for  all  such  lots,  the  broker  taking  the  dis- 
Qoont  under  the  aforesaid  conditions  of  sale.  There  was  also  evidence 
that  this  course  of  dealing  was  convenient  for  the  buyer,  and  that  the 
defendant  knew  that  this  was  common  among  brokers ;  and  that  this 
course  had  been  pursued  in  former  instances  in  relation  to  sugars 
bought  by  the  plaintifT  for  the  defendant ;  and  that  in  this  particular 
case  the  defenaant  was  casually  told  by  a  clerk  of  the  plaintiff's, 
shortly  after  the  said  25th  of  May,  that  the  plaintiff  had  so  paid  the 
price  and  obtained  the  warrants  of  the  said  lots  68  and  69. 

There  was  also  evidence  that  on  one  occasion  the  ^defendant  r^^iAao 
complained  that  the  plaintiff  had  not  taken  up  all  the  warrants  ^ 
for  sugar  in  hotheads  bought  under  the  contract  when  the  first 
warrant  was  recj^uired ;  and  it  was  explained  to  him  that  that  practice 
did  not  prevail  in  relation  to  hogsheads ;  but,  in  order  to  accommodate 
th^  defendant,  it  was  done  in  that  particular  case. 

On  Saturday,  the  22d  of  June,  1861,  at  about  9.S0  a.m.,  the  defend- 
ant instructed  a  clerk  of  the  plaintiff's,  who  then  called  upon  him  at 
his  shop  in  the  Westminster  Boad  aforesaid,  to  clear  lot  68,  and  three 
other  lots,  portions  of  several  lots  purchased  by  the  defendant  through 
the  plaintiff  on  the  10th  of  May  and  the  7th  of  June,  1861 ;  and  the 
plaintiff  received  this  order  from  his  clerk  at  10  o'clock  on  Saturday 
morning  the  22d  of  June,  1861. 

It  was  proved  on  the  part  of  the  plaintifl^  that,  during  the  week,  and 
more  particularly  on  Saturday  in  each  week,  the  plaintiff  was  in  the 
habit  of  receiving  orders  from  his  various  principals  to  clear  or  pay 
th^  duty  on  lots  that  they  required  for  the  following  week's  consump* 
tion :  and  that  the  plaintiff's  invariable  course  of  business,  and  which 
had  oeen  acted  upon  in  previous  instances  with  regard  to  purchases 
for  the  defendant,  and  with  his  knowledge,  wag,  to  pay  for  and  take 
up  the  warrants  on  the  same  day  as  he  received  them,  and,  imme- 
diately on  receiving  the  orders,  if  not  previously  taken  up,  and  during 
business  hours  on  that  day,  the  plaintiff's  clerk  made  out  the  various 
papers  required  at  the  Custom  House  in  paying  the  duty;  and  that, 
on  the  next  dav  (or,  if  the  order  was  r^ceiv^d  on  Saturday,  on  the 
following  Monday  morning)  at  9  o'clock  the  duties  were  paid  on  the 
various  lots  required ;  so  that  the  plaintiff's  principals  might  have 
the  warrants  duty  paid  on  their  calling  or  sending  fi^r  them  a$  usual 
on  that  day :  and  there  was  ^evidence,  that,  if  the  warrants  r«4gg 
for  lots  68  and  69  had  not  been  previously  naid  for  and  '- 
obtained,  the  warrant  for  lot  68  might  and  woula  in  ordinary  course 
in  this  case  have  been  paid  for  and  obtained  on  the  Saturday  morning, 
the  said  22d  of  June ;  and  that  the  payments  for  warrants  and  for 
duty  on  sugar  are  distinct  and  separate  payments,  made  at  different 
times  and  places. 
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In  accordance  with  the  above  practice,  the  plaintiff's  manager,  on 
receiving  the  above-mentioned  order  on  Saturday  morning  the  said 
22d  of  June,  1861,  checked  the  said  order  with  the  various  warrants 
in  the  plaintiff's  possession,  and  found  that  the  plaintiff  had  the  war- 
rant for  lot  68,  also  the  warrants  for  the  other  three  lots  ordered  by 
the  defendant  to  be  cleared,  and  which  had  been  taken  by  the  plaintiff 
in  bond,  in  the  same  manner  as  the  warrants  for  the  sugar  purchased 
on  the  14th  of  May,  1861,  had  been. 

The  plaintiff's  clerk,  during  business  hours  on  the  said  Saturday 
the  22d  of  June,  and  before  8  o'clock  p.m.  on  that  day,  made  out  the 
various  papers  required  for  clearing  the  lots  at  the  Custom  House, 
ready  to  pay  the  duty  at  9  o'clock  on  the  morning  of  Monday,  the 
24th  of  June,  1861,  so  that  the  lots  could  be  cleared  ready  for 
delivery  to  the  defendant  on  that  day  on  his  calling  at  the  plaintiff^s 
place  of  business  for  the  warrants  duty  paid. 

About  5  o'clock  in  the  afternoon  of  Saturday,  the  said  22d  of 
June,  1861,  and  after  business  hours  in  the!  city,  a  fire  broke  out  on 
the  premises  where  the  sugar  comprised  in  lot  68  was  warehoused, 
and  it  was  destroyed  by  fire.  About  9  o'clock  on  the  morning  of 
Monday,  the  24th  of  June,  1861,  the  plaintiff^  coming  to  business, 
discovered  that  the  fire  had  taken  place ;  and,  having  satisfied  him- 
self that  lot  68  had  been  destroyed  oy  the  fire,  he  ordered  his  clerk 
*4641  °^^  *^  P^y  *^®  *duty  on  that  lot,  but  had  the  duty  paid  on  the 
J  three  other  lots  which  had  been  oVdered  to  be  cleared  by  the 
defendant,  and  which  were  not  on  the  premises  where  the  fire  took 
place.  The  defendant's  carman,  on  the  same  day,  called  as  usual  at 
the  plaintiff's  place  of  business  for  the  warrants,  and  the  plaintiff 
explained  to  him  that  he  had  the  warrant  for  lot  68,  but  that  the  lot 
had  been  destroyed  in  the  fire,  and  the  duty  had  consequently  not 
been  paid  on  that  lot ;  and  the  defendant's  carman  received  from  the 
plaintiff  the  warrants  for  the  other  three  lots  duty  paid. 

It  was  objected  on  behalf  of  the  defendant,  that,  upon  this  state  of 
facts,  there  was  no  evidence  of  the  said  88?.  125.  lOcL  having  been  paid 
by  the  plaintiff  for  the  defendant,  at  his  request :  also,  that,  under  the 
bought-note  and  conditions  of  sale  therein  referred  to,  the  said  goods 
were  at  the  risk  of  the  plaintiff  at  the  said  wharf  until  the  same  were 
delivered  and  the  dutv  paid  thereon,  or  until  the  warrant  for  the  same 
was  delivered  to  the  defendant :  also  that  the  plaintiff,  as  the  broker 
and  agent  of  the  defendant,  the  buyer,  could  not  by  his  own  dealings 
with  the  seller  place  him  in  a  better  position  than  that  which  the  seller 
himself  had ;  and  that,  as  the  prompt  was  not  then  due,  nor  any  war- 
rant delivered  to  the  defendant,  the  goods  were  at  the  risk  of  the 
seller,  and  by  the  plaintiff's  act  at  his  own  risk,  and  not  at  the  risk 
of  the  defendant,  and  that  therefore  the  loss  caused  by  the  said  fire, 
must  be  borne  by  the  plaintiff,  and  not  by  the  defendant 

The  Common  Serjeant,  acting  as  the  Judge  of  the  Mayor's  Court, 
overruled  these  objections,  and  ruled  that  there  was  evidence  to  go  to 
the  jury  upon  which  they  might  find  for  the  plaintiff:  and  he  left  the 
following  questions  to  them, — first, — Was  the  ordinary  course  adopted 
in  relation  to  the  warrant  in  question? — secondly,  If  not,  was  the 
*4651  ^^^^s®  adopted  one  known  *and  assented  to  by  the  defendant? 
-I  — thirdly,  Supposing  that,  on  the  22d  of  June,  the  warrants 
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had  not  already  been  in  tbe  hands  of  the  plaintiff,  would  he  in  the 
ordinary  course  of  trade  have  obtained  the  warrant  in  question  that 
day  ? — fourthly  (at  the  request  of  the  defendant's  counsel),  Was  the 
money  sought  to  be  recovered  paid  at  the  request  of  the  defendant, 
and  to  his  use  ? 

The  jury  found  a  verdict  for  the  plaintiff  for  88Z.  12«.  10c?. 

The  question  for  the  determination  of  this  Court  was,  whether 
there  was  evidence  to  support  the  verdict.  If  there  was,  then  the 
verdict  was  to  stand ;  but,  if  there  was  not,  then  the  verdict  was  to 
he  set  aside,  and  a  nonsuit  to  be  entered,  or  a  new  trial  was  to  be 
directed. 

Lush,  Q.  C,  for  the  appellant. — The  short  facts  are  these : — On  the 
14th  of  May,  1861,  the  defendant,  through  the  plaintiff)  his  broker, 
bought  at  a  public  sale  three  lots  of  sugar  in  bags,  the  lots  being 
numbered  respectively  67,  68,  and  69.  The  prompt  day  was  the  20th 
of  July.  By  the  terms  of  the  sale,  payment  was  to  be  either  by  cash 
on  the  20th  of  July,  by  acceptance  at  seventy  days  from  the  day  of 
sale,  or  on  delivery  of  the  warrants, — interest  at  the  rate  of  5  per  cent, 
per  annum  being  allowed  to  the  expiration  of  seventy-three  days 
from  the  day  of  sale  if  payment  were  made  within  twenty-one  days. 
On  the  25th  of  May,  the  plaintiff"  (according  to  the  usage  of  the 
trade),  at  the  request  of  the  defendant,  paid  the  price  of  lot  67,  and 
obtained  a  warrant  for  it,  and  cleared  it  at  the  Custom  House.  He  at 
Oie  same  time,  but  without  any  special  instructions  from  the  defendant, 
paid  the  price  of  lots  68  and  69,  and  obtained  the  warrants  for  the  same. 
On  the  22d  of  June,  the  defendant  gave  *instructions  to  the  r*4gg 
plaintiff  to  clear  lot  68.  On  the  same  day,  and  before  those  '■ 
mstructions  could  in  the  usual  course  of  business  be  acted  upon,  a  fire 
broke  out  at  the  bonded  warehouse  where  the  sugars  were  deposited, 
and  they  were  destroyed.  Under  these  circumstances,  the  question 
is,  whether  the  payment  made  by  the  plaintiff"  on  the  25th  of  May  in 
respect  of  lot  68  was  a  payment  to  the  use  of  the  defendant.  It  was 
a  voluntary  payment  made  by  the  broker  for  his  own  advantage, — to 
obtain  for  himself  the  discount.  Could  the  plaintiff*  have  sued  the 
defendant  on  the  26th  of  May  for  money  paid  ?  If  not,  when  did  it 
become  money  paid  to  the  defendant's  use  ?  [Williams,  J. — May 
not  the  payment  change  its  character  ?]  That  may  be  so  as  to  money 
received:  but  money  ^md  takes  its  character  from  the  time  of  the  pay- 
ment. How  can  the  plaintiff  convert  a  payment  made  on  the  25th 
of  May  for  his  own  advantage  into  a  payment  made  at  the  defend- 
ant's request  on  the  22d  of  June  ?  In  Davis  v.  Garrett,  6  Bingh. 
716  (E.  C.  L.  R.  vol.  19),  4  M.  &  P.  540,  the  plaintiff  put  on  board 
tbe  aefendant's  barge  certain  lime,  to  be  conveyed  from  the  Med- 
way  to  London :  the  master  of  the  barge  deviated  unnecessarily  from 
the  usual  course,  and  during  the  deviation  a  tempest  wetted  the  lime, 
and,  the  barge  taking  fire  thereby,  the  whole  was  lost :  and  it  was 
held  that  the  defendant  could  not  qualify  his  wrong  by  saying  that  he 
would  have  encountered  the  same  storm  had  he  pursued  the  direct 
course.  Apply  that  here, — is  it  competent  to  the  plaintiff  to  say  that 
the  same  result  would  have  followed  to  the  defendant  whether  the 
pavnient  was  made  on  the  25th  of  May  or  on  the  22d  of  June  ?  Be- 
Bides,  the  order  given  by  the  defendant  on  the  25th  of  May  to  clear 
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lot  67,  by  implication  precluded  the  plaintiflf  from  clearing  the  other 
lots  at  that  time  on  the  defendant's  account.  It  is  true,  the  evidence 
*4il71  8^^^®^  *that  it  is  a  common  thing  for  brokers  to  do  this;  and 
J  it  is  probable  that  in  this  instance  the  defendant  knew  that  it 
had  been  done.  But  the  fact  of  the  broker's  taking  the  discount 
shows  that  it  was  an  act  done  for  his  own  benefit.  [Willbs,  J. — 
The  defendant  knew  it  had  been  done,  and  did  not  complain.  You  insure 
my  vessel  without  my  authority,  and  pay  the  premium.  I  afterwards 
learn  the  fact,  and  I  adopt  the  policy.  At  the  time  I  so  adopt  the^ 
policy,  the  ship  had  arrived  in  safety.  Am  I  not  liable  as  for  money 
paid  for  the  premium  ?]  It  is  submitted  not.  In  the  case  supposed, 
the  party  was  not  aware  at  the  time  he  adopted  the  policy,  that  it  had 
dropped.  A  man  cannot  ratify  the  act  of  another  unless  the  other 
professes  at  the  time  to  act  as  his  agent.  Subsequent  ratification  is 
the  same  as  prior  authoritv.  Here  the  broker  did  not  profess  to  act 
as  the  defendant's  agent  wnen  he  made  this  payment  fWiLLiAMS,  J. 
— I  do  not  remember  an  instance  of  the  doctrine  of  ratihabitio  apply- 
ing as  between  the  principal  and  the  agent.(a)  Erle,  C.  J. — The 
broker  would  have  been  entitled,  at  all  events,  to  make  the  paymeni 
on  the  20th  of  July.]  Perhaps  he  would :  and,  if  he  had  done  so,  he 
might  have  maintained  an  action  for  goods  sold,  and  perhaps  also  for 
money  paid.  On  the  22d  of  June,  he  is  requested  to  clear  the  lot, 
and  he  does  not  do  it.  To  make  the  defendant  liable  to  him  upon 
that  order,  it  was  incumbent  on  the  plaintiff  to  show  that  he 
obeyed  it. 

ffannen  (with  whom  was  Robinson),  contri. — There  are  two  ques- 
tions in  this  case, — first,  whether  the  payment  was  made  with  the 
defendant's  authority, — secondly,  whether  there  was  a  subsequent 
*4fi81  I'atification.  No  doubt  a  benefit  enures  to  the  broker  from  the 
J  *prepayment :  but  the  case  finds  that  the  principal  also  is  bene- 
fited thereby.  The  defendant  was  aware  that  it  was  the  custom  of  the 
trade  for  the  broker  to  take  the  discount ;  and  he  knew  that  it  had  been 
done  in  this  instance.  There  is  evidence,  too,  that  he  on  a  former 
occasion  complained  of  the  plaintifl^s  having  omitted  to  do  it. 
Surely  this  was  evidence  from  which  a  jury  might  conclude  that  the 

giyment  in  question  was  made  with  the  defendant's  implied  authority, 
y  the  previous  course  of  dealing  between  the  parties,  the  defendant 
warranted  the  plaintiff  in  supposing  that  he  had  authority  to  make 
the  payment  on  his  account.  The  receipt  and  acceptance  of  the 
sugars  would  clearly  have  been  a  ratification  of  the  previous  payment, 
and  would  have  converted  it  into  a  payment  made  to  the  use  of  the 
defendant.  And  the  facts  here  found  amount  to  that.  [Willbs,  J. — 
The  defendant  knew  before  he  gave  the  order  to  clear  lot  68,  that  the 
payment  had  already  been  made?]  The  case  distinctly  so  states.. 
He  could  not  ratify  one  part  of  what  the  plaintiff  had  done,  and  repu- 
diate the  rest. 

Lush,  in  reply. — -The  defendant's  knowledge  of  the  fact  of  the  pre- 
payment cannot  fix  him  with  the  risk,  without  any  benefit  whatever 
to  himsel£  The  broker  might  hare  dealt  as  prinoipal,  and  debited 
the  defendant  with  the  sugars,  and  might  have  sued  him  for  ffoods 
sold  and  delivered,  though  the  defendant  had  originally  employed 

(a)  Sm  Broom's  Logtl  Maximi,  8d  edit  pp.  675-«8^ 
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him  to  buy  them  for  him.    But  he  cannot  sue  for  money  paid,  when 
he  has  not  pursued  the  authority  which  the  defendant  gave  him. 

Erle,  C.  J. — I  am  of  opinion  that  our  judgment  in  this  case  should 
be  for  the  plaintiff.  The  plaintiff  was  employed  as  broker,  on  the 
Wth  of  May,  1861,  to  buy  certain  sugars  for  the  defendant.  r^AOQ 
According  to  the  *conditions  of  sale,  tne  lots  were  to  be  paid  ^ 
for  by  cash  on  the  20th  of  July,  by  acceptance  at  seventy  days  from 
the  day  of  sale,  or  on  delivery  of  the  warranlSy-^-interest  at  the  rate 
of  51  per  cent,  per  annum  being  allowed  to  the  expiration  of  seventy-  ^ 
three  days  from  the  day  of  sale  if  payment  were  mad^  within  twenty- 
one  day&  The  plaintiff  paid  for  tne  lots  he  bought  for  the  defendant 
within  the  twenty-one  days,  and  took  the  discoaat  for  his  own  benefit. 
He  had  authority  from  the  defendant  at  that  time  to  take  up  and  pay 
for  lot  67,  but  not  for  lots  68  and  69.  The  consequence  of  this  pay- 
ment was,  that  the  risk  of  loss  by  fire  was  transferred  from  the  seller 
to  the  buyer.  Subsequently,  on  the  22d  of  Juzie,  the  defendant  sent 
the  plaintiff  an  order  to  get  lot  68  cleared*  The  proper  course  of 
business,  if  there  had  been  no  prepayment,  would  have  been,  for  the 
plaintiff  to  take  up  the  warrant,  pay  the  duty,  and  clear  the  sugars. 
On  the  day  on  which  this  order  was  so  given  to  the  plaintiff,  and  before 
the  ceremony  of  paying  and  clearing  ooold  be  g^ne  through,  a  fire 
occurred  at  the  warehouse  where  the  sugars  were  stored,  and  they 
were  destroyed.  The  question  is,  whose  was  the  loss.  If  there  had 
been  no  prepayment^  it  would  have  been  the  seller's.  If  the  money 
was  paid  without  the  authority  of  the  principal*  it  would  be  the 
broker's.  But,  if  the  broker  had  the  authority,  express  or  implied^ 
of  his  principal  for  making  the  payment  aa  he  did,  the  loss  must  fSdl 
upon  the  principal.  Now,  knowledge  on  the  part  of  the  principal 
that  it  was  the  ordiimry  course  of  business  for  the  broker  to  make 
the  prepayment,  and  acquiescence  by  silence,  seema  to  me  to  amount 
to  a  specific  permission  to  the  broker  to  do  so.  It  is  distinctly  found 
as  a  fact  that  brokers  ordinarily  make  payments  in  this  way,  and  that 
the  defendant  was  aware  of  it;  and  it  is  further  found  that  the 
defendant  knew  that  *the  prepayment  had  taken  place  in  this  r^c^^/v 
particular  instance,  and  did  not  object  to  it.  Under  the  cir-  ^ 
oumstanoes,  I  think  the  plaintiff  had  a  right  to  consider  that  as  a 
payment  on  the  defendant's  account.  The  moment  the  defendant  by 
his  order  of  the  22d  of  June  adopted  the  former  payment  as  »  pay- 
ment on  his  account^  the  sugara  stood  at  his  risk. 

Williams,  J. — ^I  am  of  the  same  opinion.  If  the  order  of  the 
in  of  Jane  is  to  be  regarded,  as  was  put  by  Mr.  ZncsA,  as  an  authority 
for  something  to  be  done,  there  would  be  great  difficalty  in  escaping 
from  his  argument  But  I  think  the  jury  would  be  justiffed  in  look- 
ing at  the  order  of  the  22d  of  June  as  an  adoption  of  the  previous 
payment  by  the  plaintiff  aa  agent  for  the  defenaant 

The  re9l  of  the  Court  oonetiTriizg, 

Jttdg^oent  for  the  plaintiff  with  costs. 
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It  Ib  no  ansirer  to  an  action  for  a  natianoo  in  barning  brieka  lo  near  to  the  plaintiff*!  dwell- 
ing-house  aa  to  cause  anbitantial  annoyance  end  discomfort  to  himtelf  and  his  laniily,  that 
the  act  complained  of  was  done  at  a  eonyenient  time  and  place. 

Therefore,  in  such  a  ease,  the  refbsal  of  the  Jndge  to  leave  it  to  the  Jnry  to  say  whether  the 
bricks  had  been  bnmed  in  a  conrenient  place  for  the  purpose,  is  no  misdirection. 

The  Judge  haying  directed  the  Jury  to  find  for  the  plaintiff,  if  there  was  annoyaaee  to  a 
substantial  degree, — Held, — in  accordance  with  the  decision  of  the  Exchequer  Chamber  in 
Bamford  v.  Tumley,  81  Law  J.,  Q.  B.  286,— a  proper  direction. 

This  was  an  action  against  the  defendant  for  an  alleged  nuisance 
caused  by  him  to  the  plaintiff  by  the  burning  of  bricks  by  the 
defendant  on  his  own  land  and  near  to  the  plaintiff's  dwelling-house 
and  garden,  whereby  the  plaintiff's  dwelling  was  made  unwholesome 
and  nncomfortable,  and  his  plants  and  trees  injured. 
♦4711  *The  cause  was  tried  before  Wightman,  J.,  at  the  last  Spring 
-I  Assizes  at  Maidstone.  It  appeared  that  the  plaintiff  occupied 
a  small  cottage  and  garden  at  Woolwich,  in  which  latter  he  grew  plants 
and  flowers  for  sale ;  and  that  the  defendant,  who  had  taken  a  field  on  the 
opposite  side  of  the  road,  which  contained  a  quantity  of  brick-earth, 
proceeded  to  make  bricks  there,  and  burned  them  in  a  clamp  within 
six  feet  of  the  fence  opposite  the  plaintiff's  premises. 

On  the  part  of  the  defendant  it  was  submitted,  on  the  authority  of 
Hole  V.  Barlow,  4  C.  B.  N.  S.  884  (E.  C.  L.  B.  vol.  98),— where  it  was 
held,  that,  in  an  action  for  a  nuisance  arising  from  the  burning  of 
bricks  on  the  defendant's  own  land  near  to  the  plaintiff's  dwelling- 
house,  it  was  no  misdirection  on  the  part  of  the  learned  Judge  to  tell 
the  jury  that  "no  action  lies  for  the  reasonable  use  of  a  lawful  trade 
in  a  convenient  and  proper  place,  even  though  some  one  may  suffer 
inconvenience  from  its  being  so  carried  on ;"  and  that  it  was  properly 
left  to  them  to  say,  first,  whether  the  place  in  which  the  bricks  were 
burned  was  a  proper  and  convenient  place  for  the  purpose,  and, 
secondly,  if  they  thought  the  place  was  not  a  proper  place  for  the 
purpose,  then,  whether  the  nuisance  was  such  as  to  make  the  enjoy- 
ment of  life  and  property  by  the  plaintiff  uncomfortable, — that  the 
S roper  question  for  the  jury  here  was,  whether  the  place  where  the 
efendaut  burned  the  bricks  was  a  convenient  and  proper  place  for  the 
purpose. 

The  learned  Judge,  however,  refused  so  to  leave  it ;  but  he  left  it 
to  the  jury,  in  substance,  to  say  whether  the  acts  of  the  defendant 
rendered  the  plaintiff's  residence  substantially  uncomfortable,  and 
whether  his  shrubs  and  fruit-trees  had  been  thereby  injured. 

The  jury  returned  a  verdict  for  the  plaintiff,  damages  20 1 
*4721  J^rerUice,  in  Easter  Term  last,  obtained  a  rule  nisi  *for  a  new 
-'  trial,  on  the  ground  of  misdirection.  He  relied  upon  Hole  v. 
Barlow  as  in  point.  [Willes,  J.,  referred  to  the  note  upon  that  case 
in  the  8d  edition  of  Gale  on  Easements,  p.  408-410,  and  observed 
that  the  latter  part  of  the  judgment  did  not  seem  to  be  correctly 
reported.] 

The  argument  stood  over  until  Michaelmas  Term  last,  the  same 
point  being  pending  in  the  Exchequer  Chamber  in  a  case  of  Bamford 
V.  Turnley. 
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Archibald  subsequently  showed  cause,  submitting  that  the  questiou 
here  involved  was  conclusively  (so  far  as  this  Court  was  concerned) 
disposed  of  by  the  decision  of  the  Exchequer  Chamber  in  Bamford  v. 
Turnley,  81  Law  J.,  Q.  B.  286,  which  was  delivered  at  the  sittings  in 
error  after  last  Tnnity  Term, — the  majority  of  the  Judges  (a)  holding, 
that,  where  a  man  by  an  act  on  his  own  land,  such  as  burning  bricks, 
causes  so  much  annoyance  to  another  in  the  enjoyment  of  a  neighbour- 
ing tenement  as  to  amount  primfi  facie  to  a  cause  of  action,  it  is  no 
answer  that  the  act  was  done  in  a  proper  and  convenient  spot,  and  was 
a  reasonable  use  of  the  land,  and  that  the  fitness  of  the  locality  does 
not  prevent  the  carrying  on  of  an  ofiensive  though  lawful  trade  from 
being  an  actionable  nuisance  ;  but  that,  whenever,  taking  all  the  cir- 
cumstances into  consideration,  including  the  nature  and  extent  of  the 
plaintiff's  enjoyment  before  the  acts  complained  of,  the  annoyance  was 
sufficiently  great  to  amount  to  a  nuisance,  an  action  will  lie,  whatever 
the  locality  may  be.  [Erlk,  C.  J. — I  certainly  thought  the  summing 
up  of  the  Lord  Chief  Justice  in  that  case  was  too  wide.  He  directed 
the  jury,  upon  the  authoritv  of  Hole  v.  Barlow,  that,  if  *they  r*^^© 
should  be  of  opinion  that  the  spot  was  a  proper  and  conveni-  »■ 
ent  spot,  and  the  burning  of  the  bricks  under  the  circumstances  was  ai 
reasonable  use  by  the  defendant  of  his  own  land,  the  defendant  was. 
entitled  so  to  use  his  land,  and  would  be  entitled  to  a  verdict,  inde- 
pendently of  whether  or  not  there  was  an  interference  with  the  plain- 
tifiTs  comfort.  But  I  did  not  understand  that  I  was  concurring  in  the 
overruling  of  Hole  v.  Barlow.]  In  delivering  the  opinions  of  Erie,  C. 
J.,  Keating,  J.,  Wilde,  B.,  and  himself,  Williams,  J.,  there  says:  "The  • 
question  for  our  consideration  appears  to  be,  whether  the  case  of  Hole 
r.  Barlow  was  well  decided :  and  we  are  of  opinion  that  it  w^^as  not. 
That  decision  was  plainly  founded  on  a  passage  in  Comyns's  Digest, 
Action  on  the  Case  for  a  Nuisance  (C),  which  is  in  the  following  words, — 
*  So,  an  action  does  not  lie  for  a  reasonable  use  of  my  right,  though  it. 
be  to  the  annoyance  of  another;  as,  if  a  butcher,  brewer,  &c.,  use  his 
trade  in  a  convenient  place,  though  it  be  to  the  annoyance  of  his 
neighbour.'  It  may  be  observed,  that,  in  the  language  of  this  dictum 
(for  which  no  authority  is  cited  by  Comyns),  there  is  a  want  of  preci- 
sion, especially  in  the  words  'reasonable'  and  'convenient,^  which 
renders  its  meaning  by  no  means  clear :  and  it  may  be  doubted  whether 
the  Court  in  Hole  v.  Barlow  did  not  misunderstand  it.  What  is  a  conve- 
nient place  7  Does  the  expression  mean,  as  the  Court  understood  it 
in  that  case,  a  place  proper  and  convenient  for  the  purpose  of  carry- 
ing on  the  trade  7  Or,  does  it  mean  *•  a  place  where  a  nuisaTice  vnll  not 
he  caused  to  another?^  It  has  been  pointed  out  by  Mr.  W.  H.  Willes, 
in  his  valuable  edition  of  Gale  on  Easements,  p.  410,  that  this  latter 
sense  of  the  word  *  convenient'  is  the  one  adopted  by  Chief  Justice 
Hyde,  in  Jones  v.  Powell,  Palmer  689,  where  he  says,  '  A  tan-house 
is  necessary,  for  all  men  wear  shoes ;  and  nevertheless  it  *may  r^AfjA 
be  pulled  down  if  it  be  erected  to  the  nuisance  of  another ;  in  »■ 
like  manner  of  a  glass-house ;  and  they  ought  to  be  erected  in  places 
cmvementfor  them.^  In  the  original  iforman-French  it  is, — '  Un  tan- 
house  est  necessary,  car  touts  wear  shoes ;  et  uncore  ceo  poit  estre  pull 

(a)  Br^  C.  J.,  WOliamB,  J.,  BnmweU,  B.,  Keating,  J.,  and  Wilde,  B.,^PoUook,  C.  B., 
diftenting. 
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down,  &c.,  si  est  erect  al  nusance  d'auter:  et  issint  do  glass-house. 
Et  pur  ceux  doient  estre  erect  in  places  convenient  pur  eux.'  The 
term  appears  to  be  used  in  the  same  sense  when  applied  to  questions 
as  to  public  nuisances.  Thus  it  is  said  in  Hawkins's  P.  C,  Book  1,  c. 
76,  §  10,  '  It  seems  to  be  agreed  that  a  brew-house  erected  in  such  an 
inconvenient  place,  wherein  the  business  cannot  be  carried  on  without 
greatly  incommoding  the  neighbourhood,  may  be  indicted  as  a  common 
nuisance.'  It  should  seem,  therefore,  that,  just  as  the  use  of  an  offen- 
sive trade  will  be  indictable  as  a  public  nuisance  if  it  be  carried  on  in 
an  inconvenient  place,  t.  e.  a  place  where  it  greatly  incommodes  a 
multitude  of  persons,  so  it  will  be  actionable  as  a  private  nuisance  if 
it  be  carried  on  in  an  inconvenient  place,  i,  t.  a  place  where  it  greatly 
incommodes  an  individual.  If  this  be  the  true  construcftion  of  the 
expression  'convenient'  in  the  passage  from  Comyns,  the  doctrine 
contained  in  it  amounts  to  no  more  than  what  has  long  been  settled 
law,  viz.  that  a  man  may,  without  being  liable  to  an  action,  exercise 
a  lawful  trade,  as,  that  of  a  butcher,  brewer,  or  the  like,  notwithstand- 
ing it  be  carried  on  so  near  the  house  of  another  as  to  be  an  annoy* 
ance  to  him,  in  rendering  his  residence  there  less  delectable  or  agree- 
able; provided  the  trade  be  so  conducted  that  it  does  not  cause  what 
amounts  in  point  of  law  to  a  nuisance  to  the  neighbouring  house.  In 
JHole  V,  Barlow,  however,  the  Court  appear  to  have  read  the  passage 
a^  containing  a  doctrine  that  a  place  may  be  '  proper  and  convenient' 
*47ol  ^^^  ^^^  carrying  on  of  a  trade,  notwithstanding  it  is  a  *place 
J  where  the  trade  cannot  be  carried  on  without  causing  a  nui- 
'sance  to  a  neighbour.  This  is'  a  doctrine  which  has  certainly  never 
been  judicially  adopted  in  any  ca^  before  that  of  Hole  v.  Barlow; 
a-nd,  moreover,  the  adoption  of  it  would  be  inconsistent  with  the  judg- 
ments pronounced  in  some  of  the  cases  cited  at  the  bar  during  the 
argument,  and  more  especially  with  the  case  of  Walter  v.  Selfe,  4  De 
Gex  &  Sm.  816.  And  the  introduction  of  such  a  doctrine  into  our 
law  would,  we  think,  lead  to  great  inconvenience  and  hardship; 
because,  as  was  ft>rcibly  urged  by  Mr.  Mellish,  in  arguing  for  the 
plaintiff,  if  the  doctrine  is  to  be  maintained  at  all,  it  must  be  main- 
tained to  the  extent,  that,  however  ruinous  may  be  the  amount  of 
nuisance  caused  to  a  neighbour's  property  by  carrying  on  an  offensive 
trade,  he  is  without  redress  if  the  jury  shall  deem  it  right  to  find  that 
the  place  where  the  trade  is  carried  on  is  a  proper  and  convenient 
place  for  the  purpose."  And  Bramwell,  B.,  expresses^  himself  even 
more  unreservedly.  The  whole  question  here  is,  whether  the  exercise 
of  ownership  by  the  defendant  over  his  own  land  could  be  lawful,  if 
it  substantially  interfered  with  the  plaintiff's  right  to  the  uninterrupted 
enjoyment  of  his  house.  [Erle,  C.  J. — Is  it  universally  true  that  the 
ejcercise  of  ownership  by  the  defendant  pver  his  own  land  is  unlawful 
if  it  is  injurious  to  a  neighbour?]  If  it  substatttiaHy  interferes  with 
the  enjoyment  of  his  iieighbour!s  property,  as  the  evidence  abundantly 
showed  that  this  did. 

Prentice  was  about  to  argue  in  support  of  his  rule,  when  Erie,  C.  J., 
interposed,  and  said,  that,  inasmuch  as  the  decision  of  this  Court 
must  be  governed  by  that  of  the  Exchequer  Chamber  in  Pamford  r. 
Turnley,  if  the  case  was  within  it,  the  Court  would  take  time  to  look 


COMMON  BENCH  REPORTS.    (13  J.  SCOTT.    N.  S.)        475 

into  the  jndgmetttd  in  tbat  case  (copies  of  which  had  been  *fur-  r^^^g 
nisbed  to  them),  to  see  how  far  it  was  applicabk  to  the  facts  of  ^ 
the  present.  Ottr.  adv.  vult. 

Erle,  C.  J. — In  this  case  the  defendant  burned  bricks  on  his  own 
land,  near  the  plsiiitii^^s  land,  and  be(Sasioned  annoyance  to  him 
thereby. 

The  learned  Judge  directed  the  jury  to  find  for  the  plaintiff,  if  there 
was  annoyance  to  a  substantive  degree;  and  he  refused  to  ask  them 
whether  the  bricks  had  been  burnt  in  a  convenient  place :  and  the . 
(question  for  us  is,  whether  this  refusal  was  a  misdirection.  My  answer 
is  in  the  negative, — ^it  having  been  decided  in  Bamford  v.  Turnley, 
31  Law  J.,  Q.  B.  286,  that  to  put  such  a  question  was  a  misdirection. 
And,  as  a  similar  question  is  assumed  to  have  been  left  to  the  jury  in 
Hole  V,  Barlow,  4  0.  B.  N.  S.  884  (E.  C.  L.  R.  vol.  9S\  it  follows  that 
there  was  a  similar  misdirection  in  that  case  also  in  tne  same  respect. 
But,  beyond  deciding  that  the  form  of  question  adopted  in  this 
case  was  wrong,  the  judgment  in  the  Exchequer  Chamber  does  not 
extend. 

In  the  present  case,  if  the  objection  had  been  that  the  learned 
Judge  told  the  jury  to  conrider  solely  the  evidence  adduced  to  show 
discomfort  to  the  plaintiff,  and  tiot  to  take  into  their  consideration,  in 
whole  or  in  part,  any  evidence  showing  that  the  act  complained  of 
was  an  act  of  ownership  on  the  part  of  the  defendant  which  was 
clearly  lawful  if  it  did  not  cause  actionable  discomfort  to  a  neighbour, 
and  was  done  with  full  attention  to  prevent  discomfort  in  respect  of 
time  and  place  and  manner  and  degree,  I  think  that  &  misdirection 
would  be  made  out. 

It  seems  to  me  that  the  affairs  of  life  in  a  dense  neighbourhood 
cannot  be  carried  on  without  mutual  sacrifices  of  comfort ;  and  that, 
in  all  actions  for  discomfort,  the  law  must  regard  the  principle  of 
mutual  *adjustment:  and  the  notion  that  the  degree  of  dis-  rmAjn 
comfort  which  might  sustain  an  action  under  some  circum-  ^ 
stances  must  therefore  do  so  under  all  circumstances,  is  as  untenable 
as  the  notion  that,  if  the  act  complained  of  was  done  in  a  convenient 
tinh  a;nd  place,  it  must  therefore  be  ju^ified,  whateter  was  the  degree 
of  annoyance  that  was  occasioned  thereby. 

I  would  add  that  the  judgment  of  Willes,  J.,  in  Hole  v.  Barlow 
appears  to  me  sound,  although  the  question  left  by  Byles,  J.,  has  been 
decided  to  be  wrong. 

In  the  present  case,  the  learned  counsel,  acting  on  the  precedent  of 
Hole  V,  Barlow,  contended  for  a  question  wrong  in  form,  and  did  not 
contend  for  his  right  in  substance  according  to  the  prin<^iple  I  have 
above  attempted  to  explain. 

I  therefore  come  to  the  conclusion  that  the  misdirection  is  not 
established,  and  that  the  rule  should  be  discharged.    I  should  add, ' 
that,  although  the  judgment  of  the  court  is  unanimous,  the  reasons 
above  given  are  peculiar  to  myself. 

Ksaung,  J. — In  this  case  the  plaintiff  sued  the  defendant  for  a 
nuisance  caused  by  the  defendant  burning  bricks  on  his  own  land  near 
to  the  house  of  the  plaintiff,  Mr.  Justice  Wightman,  who  tried  the 
cause,  left  it  to  the  jury  to  say  whether  the  f)laintiff's  enjoyment  of 
his  property  was  rendered  substantially  less  comfortable  by  the  acts 
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of  the  defendant;  and,  being  required  by  the  counsel  for  the  defendant 
to  leave  also  to  the  jury  the  question  whether  the  defendant  had 
burned  the  bricks  in  a  convenient  place  for  the  purpose,  refused 
to  do  so. 

A  rule  for  a  new  trial  was  granted  by  this  Court,  upon  the  ground 
of  misdirection,  and  upon  the  authority  of  the  case  of  Hole  v.  Barlow, 
4  C.  B.  N.  S.  334  (E.  C.  L.  R.  vol.  93).  That  was  also  a  case  where 
*4781  ^^^  alleged  nuisance  arose  *from  burning  bricks  near  to  the 
J  plaintiff's  house;  and  the  learned  Judge  before  whom  it  was 
tried  is  reported  to  have  told  the  jury,  that,  if  they  should  think  the 
place  where  the  bricks  were  burned  was  a  convenient  place  for  the 
purpose,  then,  although  the  plaintiff's  enjoyment  of  his  life  and  pro- 
perty was  thereby  rendered  uncomfortable,  he  could  not  maintain  any 
action.  A  rule  nisi  was  granted  by  this  Court  for  a  new  trial  on  the 
ground  of  misdirection,  and,  upon  argument,  discharged,  the  Court 
holding  that  the  direction  was  right. 

In  the  case  of  Bamford  v.  Tumley,  31  Law  J.,  Q.  B.  286,  the  facts 
were  very  similar,  and  the  Lord  Chief  Justice  of  England  directed  the 
jury  substantially  in  conformity  with  the  decision  in  Hole  v.  Barlow: 
but  the  Court  of  Exchequer  Chamber  held  the  direction  to  be  wrong, 
and,  as  I  understand  the  judgment  (to  which  I  was  an  assenting  party^ 
in  terms  overruled  the  decision  in  Hole  v.  Barlow. 

By  that  decision  this  Court  is  of  course  bound ;  and,  upon  its  autho- 
rity, I  concur  in  thinking  that  the  rule  for  a  new  trial  in  the  present 
case  should  be  discharged. 

Byles,  J. — ^I  conceive  that  we  are  in  this  case  concluded  by  the 
decision  of  a  superior  Court  in  Bamford  v.  Tumley.  The  majority 
of  the  Judges  in  the  Court  of  error  not  being  agreed  in  their  views 
of  the  law  on  this  difficult  subject,  I  think  I  may  without  impropriety 
say  that  I  concur  in  discharging  the  rule  simply  on  the  ground  of 
deference  to  a  binding  authority.  Eule  discharged. 


„ .  ^QT  ♦THE  WANSTEAD  LOCAL  BOARD  OF  HEALTH,  Ap- 
*'^J     pellants;  WILLIAM  HILL,  Respondent.    Jan.  21. 

Briok-making  is  not  neoessarily  a  noxiona  or  offensive  basiness,  trade,  or  mannfactnre,  within 
the  64th  section  of  the  Pnblio  Health  Act,  1848,  II  A  12  Viot.  c.  63. 

This  was  a  case  stated  for  the  opinion  of  the  Court  under  the  20  & 
21  Vict.  c.  48. 

The  above-named  William  Hill  was  summoned  before  two  of  Her 
Majesty's  justices  of  the  peace  for  the  county  of  Essex  by  the  Wan- 
stead  Local  Board  of  Health,  on  Saturday,  the  2d  of  August,  1862,  on 
an  information  or  complaint  of  William  Abbott,  an  officer  of  the  said 
board,  alleging  that  a  noxious  or  ofifensive  business,  trade,  or  mano^ 
facture,  to  wit,  the  business,  trade,  or  manufacture  of  brick-making, 
had  been  newly  established  in  a  building  or  place  in  the  parish  of 
Wanstead,  being  within  the  district  of  the  said  Wanstead  Local 
Board  of  Health,  after  the  Public,Health  Act,  1848  (11  &  12  Vict  c. 
68)  had  been  applied  to  the  district  in  which  such  building  or  place 
was  situate,  witnout  the  consent  of  the  said  local  board;  and  also 
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alleging  that  the  .said  William  Hill  was  the  person  by  or  on  whose 
behalf  the  said  business,  trade,  or  manufacture  was  carried  on. 

The  64th  section  of  the  Public  Health  Act,  1848,  enacts  "that  the 
business  of  a  blood-boiler,  bone-boiler,  fell-monger,  slaughterer  of 
cattle,  horses,  or  animals  of  any  description,  soap-boiler,  tallow-melter, 
tripe-boiler,  or  other  noxioiLS  or  offensive  business,  trade,  or  manufacture, 
shall  not  be  newly  established  in  any  building  or  place  after  this  Act 
is  applied  to  the  district  in  which  such  building  or  place  is  situate, 
without  the  consent  of  the  local  board  of  health,  unless  the  saidj 
general  board  shall  otherwise  direct :"  and  whosoever  offends  against 
this  enactment,  is  declared  liable  to  a  penalty  of  502.,  and  a  further 
penalty  of  40s,  for  each  day  during  which  the  offence  is  continued. 

♦The  said  information  or  complaint  was  one  which  a  justice  p+^qa 
or  justices  of  the  peace  had  power  to  determine  in  a  sum-  '■ 
mary  way. 

On  the  hearing  of  the  said  information  or  complaint,  the  sdd  justices 
determined  that  brick-making  was  not  necessarily  such  a  noxious  or 
offensive  business,  trade,  or  manufacture,  as  was  contemplated  by  the 
64th  section  of  the  Public  Health  Act,  1848,  and  dismissed  the  sum- 
mons accordingly. 

This  decision  was  appealed  from  by  the  Wanstead  Local  Board  of 
Health. 

The  question  for  the  opinion  of  the  Court  was,  whether  the  trade  or 
manufacture  of  brick-making  is  (necessarily)  a  noxious  or  offensive 
business,  trade,  or  manufacture,  intended  to  be  designated  by  the  64th 
section  of  the  Public  Health  Act,  1848.    • 

If  the  Court  should  be  of  opinion  that  it  was  such,  judgment  was  to 
be  for  the  appellants ;  on  the  contrary,  for  the  respondent. 

Dowdeswellj  for  the  appellants. — Tne  question  is  whether  "brick- 
making"  can  be  a  trade  or  business  within  the  64th  section  of  the 
Public  Health  Act,  1848.  [Erle,  C.  J.— That  is  not  the  question 
presented  to  us :  it  is,  whether  it  is  necessarily  an  offensive  or  noxious 
trade  within  the  meaning  of  that  section.  Williams,  J. — The  ques- 
tion we  are  asked,  is,  whether  brick-making  is  characteristically  a 
noxious  or  offensive  trade  within  the  statute;  or,  in  other  words, 
whether  any  brick-making  can  be  carried  on  within  the  Wanstead 
district,  without  the  consent  of  the  local  board  of  health.]  That 
brick-making  is  per  se  a  noxious  and  offensive  trade,  is  clear.  In 
Walter  v.  Selfe,  4  De  Gex  &  Sm.  815,  2  Law  J.,  Ch.  488,  it  was 
flo  held  by  Vice-Chanoellor  Knight  Bruce;  and  still  more  recently 
by  the  Exchequer  Chamber  in  Bamford  v.  Turnley,  81  *Law  r^^oi 
J.,  Q.  B.  286.  In  the  former  case,  the  Vice-Chancellor,  in  ^ 
granting  an  injunction,  says :  "  The  important  point  for  decision 
may  properly,  I  conceive,  be  put  thus: — Ought  tnis  inconvenience 
to  be  considered*  in  fact  as  more  than  fanciful,  or  as  one  of  mere 
delicacy  or  fastidiousness,  or  as  an  inconvenience  materially  inter- 
fering with  the  ordinary  comfort  physicallv  of  human  existence, 
not  merely  according  to  elegant  or  dainty  modes  and  habits  of  living, 
but  according  to  plain,  sober,  and  simple  notions  among  English 
people.  I  am  of  opinion  that  this  point  is  against  the  defendant.  As 
&r  as  the  human  frame,  in  an  average  state  of  health  at  least,  is 
concerned,  mere  insalubrity,  mere  unwholesomeness,  may  possibly  be 
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out  of  the  case ;  but  the  same  may  perhaps  be  asserted  of  melted 
talloAv  and  other  such  inventions,  less  sweet  than  wholesome.  Tkia 
does  not  decide  the  dispute.  Smell  may  be  sickening,  thoueh  not  in 
a  medical  sense.  Ingredients  may  be,  I  believe,  mixed  with  air  of 
such  a  nature  as  to  affect  the  palate  disagreeably  and  offensively, 
though  not  un wholesomely;  and  a  man's  body  may  be  in  a  state 
of  chronic  discomfort,  still  retaining  health,  ana  perhaps  suffer  more 
annoyance  from  impure  or  foetid  air  from  being  m  a  Oiale  oondition. 
Nor  do  I  consider  it  essential  to  show  that  vegetable  life,  or  that 
health,  either  universally  or  in  particular  instaoK^es,  is  noxiously 
affected  by  contract  with  vapour  and  floating  substances  proceeding 
from  burning  bricks ;  for,  the  plaintiffs  have,  I  thinks  established  that 
the  defendant's  intended  proceeding  will,  if  prosecuted,  abridge  and 
diminish  seriously  and  materially  the  ordinary  comfort  of  existence  to 
the  occupier  and  inmates  of  the  plaintiff's  house,  whatever  their 
rank  or  station,  or  whatever  their  state  of  health  may  be.'*  [Eblb, 
C.  J. — ^I  do  not  understand  that  the  Vice-Chancellor  is  there  dealing 
*4821  ^^^^  brick-making  in  the  *abstract.]  That  brick-making  is  a 
-'  manufacture,  there  can  be  no  doubt :  and  it  is  equally  cle^r 
that  it  is  offensive  and  noxious.  [Erlb,  C.  J. — All  the  trades  men- 
tioned specifically  deal  with  substances  which  are  or  must  necessarily 
become  in  themselves  offensive.]  It  is  not  confined  to  animal  mat- 
ters. The  object  of  the  statute  was,  to  place  the  future  carrying  on 
of  all  offensive  trades  under  the  immediate  control  of  the  local  boards 
of  health. 

Petersdorff,  Serjt.  (with  whom  was  Tindal  Athimon),  eontri,  was 
not  called  upon. 

Eble,  C.  J. — The  respondent  in  this  case  was  proceeded  against  as 
a  brick-maker  by  the  Wanstead  Local  Board  of  Health ;  and  the  ques- 
tion is  whether  the  trade  or  business  which  he  carries  on  is  within 
the  64th  section  of  the  11  &  12  Vict.  c.  63,  That  section  enacts 
"that  the  business  of  a  blood-boiler,  bone- boiler,  fell-monger,  slaugh* 
terer  of  cattle,  horses,  or  animals  of  any  description,  soap-boiler, 
tallow-melter,  tripe-boiler,  or  ot?ier  noxious  or  offensive  bttsiness,  trade^  or 
manufacture,  shall  not  be  newly  established  in  any  building  or  place 
after  this  Act  is  applied  to  the  district  in  which  such  building  or 
place  is  situate,  witnout  the  consent  of  the  local  board  of  healthy 
unless  the  general  board  shall  otherwise  order."  The  question  which  the 
justices  have  put  to  us  is,  whether  brick-making  was  intended  b^  this 
section  to  be  absolutely  prohibited,  unless  carried  on  tender  license 
from  the  local  board  of  health  of  the  district  The  statute  has  oro- 
hibited  the  newly  establishing  of  certain  specified  trades :  and  ibei 
^ it  goes  on  "or  other  noxious  or  offensive  business,"  Ac,  Is  brick- 
making  of  necessity  a  business  of  a  noxious  or  offensive  natoro 
analogous  to  those  specified  at  the  beginning  of  the  clause  7  I  am  of 
*4831  ^P^°^^^  ^^^^  ^^  ^^  ^^  ^^^  business  of  brick-making  *may  be 
^  carried  on  in  such  a  manner  as  not  to  be  a  nuisance  to  anyblody. 
I  think  the  conclusion  the  justices  came  to  was  quite  right. 

Williams,  J. — I  am  not  satisfied  that  the  justices  were  wrong  in 
the  decision  they  arrived  at  in  this  case.  There  is  no  question  as  to 
the  mode  of  conducting  the  particular  establishment.  Sat  the  ques* 
tion  put  to  us  is  simply  this, — whether  the  trade  or  manufacture  of 
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brick-making  is  necessarily  a  noxious  or  offensive  business,  trade,  or 
manufacture  intended  to  be  designated  by  the  04th  section  of  the 
Public  Health  Act,  1848.  The  case  has  been  argued  by  Mr.  Dowdo$- 
well  as  if  the  question  were  whether  brick-making  could  be  noxious 
or  oflFensive.  That  clearly  is  not  the  test.  There  may  be  a  vast  num- 
ber of  trades  which  are  so  conducted  as  to  be  in  one  sense  both  public 
and  private  nuisances,  and  yet  which  it  would  be  most  unjust  to  call 
in  the  abstract  noxious  or  oflFensive  trades.  No  doubt  there  may  be 
trades  of  a  nature  not  generally  known,  as  to  which  it  would  be 
necessary  to  have  evidence  to  show  whether  or  not  they  are  noxious 
or  oflFensive.  But  everybody  knows  what  the  trade  of  a  brick-maker 
is :  and,  applying  that  general  knowledge,  I  am  not  satisfied  that  th9 
justices  were  wrong  in  holding  that  the  trade  of  brick-making  is  not 
a  noxious  or  offensive  trade  within  the  contemplation  of  this  statute. 

WiLLES,  J. — I  am  of  the  same  opinion.  It  is  necessary  to  be 
extremely  cautious  in  construing  this  aet^  whereby  trades  are  brought 
within  the  jurisdiction  of  the  justices.  The  nicest  questions  of  law 
may  thus  be  brought  to  be  tried  at  petty  sessions, — questions  upon 
which  the  Judges  of  this  Court  and  those  of  the  Exchequer  have  dif- 
fered, and  upon  which  many  judicial  nrinds  have  gone  astray;  upon 
which  side  I  will  not  venture  *to  suggests  The  cases  of  r^AOA 
Hole  V.  Bariow,  4  C.  B.  N.  S.  834  (E.  C.  L.  B.  vol.  93),  and  ••  *^* 
Bamford  r.  Turnley,  31  L.  J.,  Q.  B.  286,  show  how  absurd  it  would  be 
to  leave  such  questions  to  be  decided  by  inferior  tribunals.  The 
case  of  Hole  v.  Barlow,  I  may  observe,  has  been  misunderstood.  The 
judgment  of  at  least  one  of  the  Judges  in  that  case  proceeded  on  the 
ground  that  a  man's  enjoyment  oi  his  own  property  is  necessarily  in 
some  degree  subservient  to  the  general  good  of  the  public.  It  is 
still,  I  apprehend,  an  open  question,  which  must  one  day  be  deter- 
mined by  the  highest  tribunal,  whether  one  who  carries  on  a  business 
under  reasonable  circumstances  of  place,  time,  and  otherwise,  can  be 
said  to  be  guilty  of  an  actionable  nuisance.  According  to  Chief  Baron 
Comyns  and  B!ole  v.  Barlow,  he  may ;  according  to  some  of  the  Judges 
in  the  Exchequer  Chamber,  he  may  not.  I  do  not  pretend  to  offer 
an  opinion  upon  a  subject  which  has  been  considered  doubtful  by  so 
many  superior  intellects.  But  I  cannot  help  thinkiug^that  it  never 
could  have  been  intended  that  these  or  analogous  questions  should  be 
submitted  to  the  judgment  of  the  justices  in  i)etty  sessions.  But  it 
appears  to  me  to  be  very  easy  to  hold  that  a  brick-yard  is  not  withiu 
any  of  the  definitions  in  the  Act,  nor  within  the  general  words  as  gen- 
eral words  of  that  sort  are  usually  construed,  because,  as  was  pointed 
out  by  my  Lord,  the  substances  which  are  dealt  with  in  the  trader 
which  are  specified  are  substances  which,  without  anything  being 
done  to  them,  must  be,  or  by  progress  of  time  must  necessarily 
become,  a  nuisance  and  annoyance  to  the  neighbourhood.  I  need 
hardly  say  that  brick-making  aoes  not  come  within  that  category. 

Kbatiko,  J. — I  entirely  agree  with  my  Lord  and  my  two  learned 
Brothers  that  the  respondent  in  this  case  is  entitled  to  judgment. 

Decision  affirmed,  with  costs. 
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*±QKi  *JOHN    BROWN,    JOSEPH     MELBOURNE,    HENRY 
^^^J       CHAPMAN,     and    WALTER     PETERS,     Appellants; 
CHARLES  TURNER,  Respondent. 

A.,  B.,  C,  and  D.,  four  labourers,  were  met  by  a  police  constable  early  one  Sunday  moniog 
on  the  high  road  leading  from  Coggeshall  to  Braintrae.  Suspecting  from  their  appearance  that 
fhey  had  been  poaching,  and  seeing  that  there  was  something  bulky  in  the  pocket  of  A.,  the 
constable  searched  him  (the  other  three  walking  away),  and  drew  from  his  pocket  fire  wild 
rabbits  which  had  been  recently  killed,  and  an  iron  spud.  The  constable  then  followed  B.,  and 
found  in  his  pocket  a  net  suitable  for  taking  rabbits  and  which  appeared  to  have  been  recently 
used,  and  some  rabbit's  fur,  and  fresh  blood  on  his  coat-cuffs.  The  constable  afterwards  found 
that  C.  had  at  a  subsequent  hour  on  the  same  morning  sold  a  dead  wild  rabbit  at  a  beerhoase 
for  M,  As  to  D.,  the  only  cTidence,  besides  his  being  seen  in  eompany  with  the  others  on  the 
road,  was,  that  his  clothes  and  shoes  were  found  to  be  very  wet  and  dirty : — 
'  Held,  that  the  magistrates  were  justified  in  inferring  from  the  aboTC  evidence,  as  against  A, 
B.,  and  C,  that  they  had  been  unlawfully  on  some  land  in  seareh  or  pursuit  of  game,  within 
the  25  A  26  Vict  o.  lU,  although  there  was  no  proof  that  either  of  the  parties  had  been  wen 
off  the  high  roe  1 :  but  that  the  CTidence  against  D.  was  not  sulBcient  to  justify  a  couTiction. 

This  was  a  case  stated  for  the  opinion  of  the  Court  under  the 
statute  20  &  21  Vict.  c.  43. 

At  the  petty  sessions  holden  at  Bocking,  in  the  county  of  Essex, 
on  the  5th  of  November,  1862,  before,  &c.,  an  information  was  pre- 
ferred by  Charles  Turner,  of  Bocking,  in  the  said  county,  police 
constable  (hereinafter  called  the  respondent),  against  John  Brown  the 
younger,  of  Braintree,  in  the  county  of  Essex,  labourer,  Joseph  Mel- 
bourne, of  Bocking,  in  the  same  county,  labourer,  Henry  Chapman, 
of  Braintree  aforesaid,  labourer,  and  Walter  Peters,  of  Brain- 
tree,  aforesaid,  labourer  (hereinafter  called  the  appellants),  under  the 
25  &  26  Vict.  c.  114,  s.  2,  charging  the  appellants  with  having  been 
on  the  12th  of  October,  1862,  at  the  parish  of  Braintree,  in  the 
county  of  Essex,  in  company  together  in  a  certain  highway  there,  and 
being  with  good  cause  suspected  of  having  come  from  land  where  they 
had  been  unlawfully  in  search  and  pursuit  of  game,  and  aiding  and 
abetting  each  other  therein ;  and  charging  the  said  appellant  Brown 
with  having  in  his  possession  five  dead  rabbits  unlawfully  obtained : 
and,  upon  the  hearing  of  the  said  information  before  us,  in  the 
presence  of  the  said  parties  respectively,  we  the  said  justices  con- 
*4861  ^^^^^^  ^^^  ^^^  appellants  *respectively  of  the  said  ofience; 
J  and  we  adjudged  each  of  them  the  said  appellants  for  his  said 
offence  to  forfeit  and  pay  the  sum  of  1^.,  to  be  paid  and  applied 
according  to  law,  and  also  to  pay  to  the  said  respondent  the  sum  of  6«. 
6c?.  for  his  costs  in  that  behalf ;  and,  if  the  said  several  sums  were  not 
paid  forthwith,  we  adjudged  each  of  the  said  appellants  respectively 
to  be  imprisoned  in  the  House  of  Correction  at  Springfield,  in  the 
said  county  of  Essex,  and  there  to  be  kept  to  hard  labour  for  the 
space  of  fourteen  days,  unless  the  said  several  sums  should  be 
sooner  paid. 

And  whereas  the  appellants,  being  dissatisfied  with  our  determina- 
tion, upon  the  hearing  of  the  said  information,  as  being  erroneous  in 
point  of  law,  have  applied  to  us  in  writing,  within  three  days  after 
the  said  determination,  to  state  and  sign  a  case  setting  forth  the  facts 
and  the  grounds  of  such  our  determination,  for  the  opinion  thereon 
of  this  Court:  Now,  therefore,  we,  the  said  justices,  in  compliance 
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with  the  said  application  and  the  provisions  of  the  said  statute,  do 
hereby  state  and  sign  such  case  as  follows : — 

Upon  the  hearing  of  the  aforesaid  information,  it  appeared  that  it 
was  laid  by  the  respondent  in  his  character  of  a  police  constable,  and 
in  pursuance  of  the  express  directions  of  the  statute ;  and  that  the 
respondent  had  no  personal  interest  in  the  matter.  It  was  also  proved, 
on  the  part  of  the  respondent,  that,  while  on  duty,  at  6.80  a.m.  of  the 
day  mentioned  in  the  information,  being  Sunday,  he  met  the  appellants 
walking  together  in  company  along  the  high  road  from  Coggeshall  to 
Braintree,  at  the  entrance  to  the  town  of  Braintree,  where  they  reside, 
and  noticed  that  the  pockets  of  Brown  contained  something  bulky ; 
that  Brown  at  first  refused  to  allow  himself  to  be  searched,  but  after- 
wards submitted,  when  five  dead  wild  rabbits,  recently  killed,  and  an 
iron  spud  were  *foTmd  upon  him.  Whilst  Brown  was  being  r*j^o»T 
searched,  the  other  three  appellants  walked  away.  It  was  also  ^ 
proved,  that,  on  going  after  Melbourne  the  same  day,  he  was  found  in 
bed ;  and,  on  examining  his  clothes  and  shoes,  they  were  found  very 
wet  and  dirty,  and  in  fact  more  so  than  they  would  have  become  from 
walking  in  the  road.  It  was  also  proved,  that,  on  going  after  Chap- 
man the  same  day,  and  searching  his  clothes,  a  net  suitable  for  the 
purpose  of  taking  rabbits,  and  which  appeared  to  have  been  recently 
used,  was  found  in  one  of  the  pockets,  and,  on  taking  the  net  out, 
some  rabbit's  fur  flew  from  it,  as  well  as  from  the  pocket  of  his  coat ; 
and  the  cuffs  of  his  coat  were  smeared  with  fresh  blood.  It  was  also 
proved  that  about  10  o'clock  in  the  morning  of  the  same  day,  Peters 
sold  a  wild  dead  rabbit,  at  a  beerhouse,  for  sixpence. 

No  evidence  was  adduced  to  prove  that  either  of  the  appellants  had 
been  seen  off  the  Queen's  highway  at  any  time  during  the  previous 
night :  but  it  was  proved,  that,  at  6.3  the  same  morning,  the  appel- 
lants were  seen  together  on  the  aforesaid  high  road  leading  from 
Goegeshall  to  Braintree,  near  a  farm  called  Hatches,  and  about  a  mile 
and  a  half  from  the  latter  town.  No  evidence  was  given  on  the  one 
band  to  show  that  the  rabbits  were  unlawfully  obtained,  or,  on  the 
other  hand,  that  they  were  lawfully  obtained. 

The  questions  of  law  arising  on  the  above  statement  are, — first, 
whether  or  not  it  was  incumbent  upon  the  respondent  to  show  afiirma- 
tively  that  the  appellants  had  been  unlawfully  on  any  land  in  search 
or  pursuit  of  game,  and  had  so  become  unlawfully  possessed  of  the 
rabbits, — secondly,  whether  or  not  there  was  in  point  of  law  evidence 
from  which  the  justices  might  infer  that  the  appellants  had  obtained 
such  game  by  unlawfully  going  on  any  land  in  search  or  pursuit 
*of  game,  or  had  used  any  gun,  net,  or  engine  used  for  the  r^^oo 
killing  or  taking  game,  or  had  been  accessory  thereto :  where-  ^ 
upon  the  opinion  of  this  Court  is  asked  upon  the  said  questions  of 
law,  whether  or  not  the  said  justices  were  correct  in  their  aforesaid 
determination,  and  as  to  what  further  should  be  done  in  the  premises. 

Martin,  for  the  appellants. — The  2d  section  of  the  25  &  26  Vict.  c. 
114  enacts  that  "  it  shall  be  lawful  for  any  constable  or  peace  officer 
in  any  county,  borough,  or  place  in  Great  Britian  and  Ireland,  in  any 
highway,  street,  or  public  place,  to  search  any  person  whom  he  may 
have  good  cause  to  suspect  of  coming  from  any  land  where  he  shall 
have  been  unlawfully  in  search  or  pursuit  of  game,  or  any  person 
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aiding  or  abetting  saeh  {>ersoii,  and  having  in  his  possession  any  game 
unlawfully  obtained,  or  any  gun,  part  of  gun,  or  nets  or  engine« 
used  for  the  killing  or  taking  game,  and  also  to  stop  and  search  any 
cart  or  other  conveyance  in  or  upon  which  such  constable  or  peace 
officer  shall  have  good  cause  to  suspect  that  any  such  game  or  any 
auch  article  or  thing  is  being  carried  by  any  such  person,  and  should 
there  be  found  any  game  or  any  such  article  or  thing  as  aforesaid 
upon  such  person,  cart,  or  other  conveyance,  to  seize  and  detain  such 
game,  article,  or  thing;  and  such  oonsliable  or  peace  officer  shall  in 
such  case  apply  to  some  justice  of  the  peace  lor  a  summons  citing 
such  person  to  appear  before  two  justices  of  the  peace  assembled  ic 
petty  sessions,  as  provided  in  the  18  k  19  Vict.  c.  126,  s.  9,  as  far  as 
regards  England  and  Ireland,  and  before  a  sheriff  or  any  two  justices 
of  the  peace  in  Scotland ;  and,  if  jsuch  person  shall  have  obtained 
such  game  by  unlawfully  going  on  any  land  in  search  or  pursuit  of 
« 4  go-,   game,  or  shall  have  used  any  such  article  or  thing  as  aforesaid 

-'  *for  unlawfully  killing  or  taking  game,  or  shall  have  beet 
accessary  thereto,  such  person  shall,  on  being  convicted  thereof,  for 
feit  and  pay  any  sum  not  exceeding  51,  and  shall  forfeit  such  game. 
guns,"  &c.  The  question  is  whether  it  is  incumbent  on  the  officer, 
under  that  section,  to  show  that  the  persons  charged  were  upon  some 
land  unlawfully  in  pursuit  of  gama,  or  whether  the  magistrates  may 
infer  from  the  mere  circumstance  c^  their  having  game  in  their  pos- 
session that  they  had  been  so  trespassing.  It  is  submitted  that 
some  evidence  must  be  given  of  the  commission  of  the  offence  speci- 
fied, otherwise  the  magistrates  cannot  lawfully  convict. 

Philbrtck,  contri. — The  question  is,  whether  the  statement  of  the 
case  discloses  any  evidence  upon  which  the  magistrates  could  act 
What  was  the  mischief  which  the  legislature  aimed  at?  The  30tt 
section  of  the  Game  Act,  1  &  2  W.  4,  c.  82,  recited,  that,  "  whereas, 
after  the  commencement  of  that  Act,  game  would  become  an  article 
which  might  be  legally  bought  and  sold,  and  it  was  therefore  just  and 
reasonable  to  provide  some  more  summary  means  than  now  by  law 
exist  for  protecting  the  same  from  trespassers :"  and  it  enacted,  '*  that, 
if  any  person  whatsoever  shall  commit  any  trespass  by  entering  or 
being  in  the  daytime  (a)  upon  anv  land  in  search  or  pursuit  of  game, 
or  woodcocks,  snipes,  quails,  landrails,  or  conies,  such  person  shall,  on 
conviction  thereof  before  a  justice  of  the  peace,  forfeit  and  pay  such 
sum  of  money,  not  exceeding  2/.,  as  to  the  justice  shall  seem  meet, 
together  with  the  costs  of  the  conviction."  If  it  were  necessary  to 
♦4901  8^^®  affirmative  evidence  as  to  whose  land  was  *entered,  there 

-'  was  ample  rem«iy  under  that  section.  The  question  is  whe- 
'ther  the  recent  statute  was  not  intended  to  give  a  new  remedy  for  a 
fresh  offence.  The  Act  is  intituled  '*  An  Act  for  the  prevention  of 
poaching :"  and  it  recites  that ''  it  is  expedient  that  the  laws  now  in 
force  for  the  better  detection  and*  prevention  of  poaching  should  be 
amended."  The  1st  section  defines  what  shall  be  considered  game, 
and  includes  rabbits.  The  2d  section  creates  three  distinct  offences, — 
being  on  any  land  unlawfully  in  search  or  pursuit  of  game, — aiding 
or  abutting  a  person  so  offending, — and  having  in  his  possession  any 

(a)  Between  the  beginning  of  the  lut  honzL before  lanriie  Mi4  theexpirmtion  of  the  Eni  boar 
after  snniet :  a.  84. 
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game  unlawfully  obtainedi  or  auy  gun,  net,  or  engine  used  for  the 
killing  or  taking  game.  The  facts  show  that  the  appellants  nCere  out 
at  an  early  hour  on  Sunday  morning  under  circumstances  calculated 
to  excite  suspicion  and  to  warrant  a  reasonable  inference  that  they  had 
been  in  pursuit  of  rabbits.  [Williams,  J. — What  evidence  is  there 
against  Melbourne  ?  All  I  find  is,  that  it  is  suggested  that  his  shoes 
were  dirty.]  He  was  found  with  the  others  on  the  high  road.  He 
was  clearly  an  accessary  within  the  Act  That  a  *'  highway"  comes 
within  the  definition  of  '*  anv  land"  is  clear  from  The  Queen  v.  Pratt, 
4  Ellis  k  B.  860  (E.  C.  L.  R.  vol.  82).  1  Dears.  C.  C.  502.  [Eblb,  C, 
J.— The  defendant  there  was  not  using  the  road  lawfully  in  the  exer- 
cise of  the  right  of  way,  but  for  another  purpose,  viz,  in  search  of 
game,  and  so  he  was  held  to  be  a  trespasser.]  It  is  submitted  that 
the  court,  sitting  as  a  court  of  appeal,  cannot  say  there  was  no  evidence 
in  this  case.  There  is  always  extreme  difficulty  in  these  cases  to  show 
the  particular  land  upon  wnich  the  nets  are  used  or  from  which  the 
game  has  been  taken.  The  7  &  8  G.  4,  c.  29,  s.  26,  relating  to  the 
stealing  of  deer^  shows  that,  where  the  legislature  intended  to  deal 
with  enclosed  land,  they  knew  how  to  express  themselves.  r»4oi 
•The  recent  statute  has  not  yet  received  a  judicial  construe-  ^ 
tion :  but  it  is  submitted  that  it  clearly  was  intended  not  only  to  give 
the  justices  a  power  of  prevention,  but  also  to  create  a  new  and  sub- 
stantive offence. 

ifartifij  in  reply. — The  question  is,  whether  the  facts  which  they 
have  stated  warranted  the  justices  in  inferring  that  the  appellants  had 
been  guilty  of  any  one  of  tne  offences  specifi^  in  the  Act,  or  whether 
they  were  not  bound  to  have  positive  affirmative  evidence  that  the 
parties  were  seen  coming  from  some  land  where  they  had  been  for  the 
purpose  of  snaring  or  netting  game.  There  is  no  evidence  that  the 
appellant^  were  ever  seen  off  the  high  road.  If  there  had  been  such 
evidence,  the  justices  might  possibly  have  inferred  that  they  were 
there  for  the  unlawful  purpose  suggested.  [Williams,  J. — In  the 
case  of  burglary,  may  you  not  presume  that  the  prisoner  is  guilty, 
from  the  fact  of  the  stolen  property  being  found  in  his  possession 
shortly  after  it  was  stolen,  without  any  evidence  of  his  having  been 
seen  in  the  house  ?]  There  it  must  be  shown  that  a  burglary  haa 
t)een  committed  and  that  the  property  stolen  was  found  in  the  pri- 
Boner's  possession.  [Williams,  J. — Here,  one  of  the  appellants  ia 
found  with  unld  rabbits  in  his  possession,  and  another  with  a  net 
which  had  evidently  been  recently  used  for  catching  rabbits.]  The 
rabbits  might  have  been  caught  in  the  man's  own  garden;  or  be 
might  have  bought  them.  It  is  submitted  that  the  justices  were  not 
warranted  in  inferring  guilt  from  circumstances  which  at  the  most 
amounted  to  mere  suspicion. 

Eble,  C.  J. — This  is  an  appeal  against  a  conviction  under  the 
statute  for  the  prevention  of  poaching,  25  &  26  Vict,  a  114.  As  to 
all  the  appellants  except  *  Joseph  Melbournei  I  am  of  opinion  r«j^o2 
that  the  conviction  is  right,  and  must  be  affirmed.  The  2d  ^ 
section  of  the  statute  enacts  that  '^  it  shall  be  lawful  for  anv  constable 
or  peace  officer  in  any  county,  borough,  or  place  in  Great  Britain  and 
Ireland,  in  any  highway,  street,  or  public  place,  to  search  any  person 
whom  he  may  have  good  cause  to  suspect  of  coming  from  any  land 
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where  he  shall  have  been  unlawfully  in  search  or  pursuit  of  game,  or 
any  person  aiding  or  abetting  such  person,  and  having  in  his  posses- 
sion any  game  unlawfully  obtained,  or  any  gun,  part  of  gun,  or  nets 
or  engines  used  for  the  killing  or  taking  game,  and  also  to  stop  and 
search  any  cart  or  other  conveyance  in  or  upon  which  such  constable 
or  peace  officer  shall  have  good  cause  to  suspect  that  any  such  game 
or  any  such  article  or  thing  is  being  carried  by  any  such  person,  and, 
should  there  be  found  any  game  or  any  such  article  or  thing  as  afore- 
said upon  such  person,  cart,  or  other  conveyance,  to  seize  and  detain 
such  game,  article,  or  thing ;  and  such  constable  or  peace  officer  shall 
in  such  case  apply  to  some  justice  of  the  peace  for  a  summons  citing 
such  person  to  appear  before  two  justices  of  the  peace  assembled  in 
petty  sessions,  as  provided  in  the  18  &  19  Vict.  c.  126,  s.  9,  as  far  as 
regards  England  and  Ireland,  and  before  a  sheriff  or  any  two  justices 
of  the-peace  in  Scotland ;  and,  if  such  person  shall  have  obtained  such 
game  by  unlawfully  going  on  any  land  in  search  or  pursuit  of  game,  or 
shall  have  used  any  such  article  or  thing  as  aforesaid  for  unlawfully 
killing  or  taking  game,  or  shall  have  been  accessary  thereto,  such  person 
shall,  on  being  convicted  thereof,  forfeit  and  pay  any  sum  not  exceeding 
5Z.,  and  shall  forfeit  such  game,  guns,"  &c.  It  seems  to  me  that  Brown, 
Chapman,  and  Peters  were,  under  the  circumstances  stated,  properly 
convicted,  although  there  was  no  eye-witness  to  prove  that  they 

♦4931  *^^^  ^^^^  ^P^^  ^°y  ^^^^  ^^  search  or  pursuit  of  game.  I  am 
■f  of  opinion  that  the  magistrates  were  quite  right  in  applying  to 
this  Act  the  ordinary  rules  of  evidence;  and  that,  if  the  circum- 
stances proved  before  them  fairly  warranted  the  inference  that  the 
parties  charged  had  been  guilty  of  the  offence  imputed  to  them,  they 
nad  the  same  right  to  make  inferences  as  any  other  tribunal  has  from 
circumstantial  evidence.  It  is  too  obvious  a  remark  to  make,  that,  in 
many  cases,  a  greater  degree  of  reliance  can  be  placed  on  circumstantial 
than  upon  direct  evidence.  It  is  not  necessary  that  the  parties  should 
be  seen  in  the  act  of  committing  the  offence.  What  are  the  circum- 
stances here  ?  These  three  persons, — ^Brown,  Chapman,  and  Peters,— 
were  found  together  early  on  Sunday  morning  on  the  high  road  lead- 
ing from  Coggeshall  to  Braintree,  Brown  having  in  his  pocket  five 
dead  wild  rabbits,  which  had  been  recently  killed ;  and,  on  going  after 
Chapman,  the  officer  finds  upon  him  a  net  suitable  for  the  purpose  of 
taking  rabbits,  and  which  appeared  to  have  been  recently  used,  and 
also  some  rabbit's  fur  in  his  pocket,  and  fresh  blood  uj)on  his  coat- 
cuflS :  and  it  was  afterwards  found  that  Peters  had  at  10  o'clock  on 
the  same  morning  sold  a  wild  rabbit  at  a  beerhouse  for  6d.  All  these 
facts  were  to  be  offered  to  the  minds  of  the  magistrates  to  satisfy  them 
that  these  three  persons  had  been  engaged  in  killing  rabbits,  and  to 
induce  them  to  infer  that  they  had  come  from  land  where  they  had. 
been  unlawfully  in  search  and  pursuit  of  game,  and  aiding  and  abetting 
each  other  therein.  If  they  had  no  land  of  their  own,  it  would  be 
puerile  to  suppose  that  they  had  accidentally  stumbled  on  the  rabbits 
on  the  high  road.  The  magistrates  had  to  deal  with  the  facts  according 
to  the  fair  natural  inference  which  those  facts  lead  to.  The  legislature 
♦4941  ^^^®'  *^  ^^  appears  to  me,  in  the  recent  *statute,  intentionally 
J  departed  from  the  language  of  the  1  &  2  W.  4,  c.  82,  which,  as 
was  suggested  by  Mr.  Philbrick,  was  quite  sufficient  for  the  purpose 
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if  the  positive  evidence  of  an  eye-witness  was  required.  The  recent 
Act  was  evidently  intended  to  give  further  powers  and  further  reme- 
dies for  the  prevention  and  punishment  of  poaching.  Finding  this 
strong  presumptive  evidence  of  guilt  against  these  persons,  unless 
they  were  able  to  give  a  good  account  of  themselves,  the  magistrates 
were  clearly  justified  in  convicting  them.  They  had  ample  materials 
before  them  to  warrant  the  inference  of  guilt.  It  was  not  necessary 
to  prove  from  whose  land  the  rabbits  were  taken.  The  only  question 
was.  whether  they  had  been  unlawfully  taken  from  any  land.  As  to 
Melbourne,  I  think  the  evidence  was  hardly  sufficient.  All  that  was 
proved  against  him  was,  that  he  was  seen  on  the  high  road  in  com- 
pany with  the  three  men  who  were  shown  to  have  been  immediately 
connected  with  the  death  of  the  rabbits,  and  that  his  clothes  and  shoes 
were  found  to  be  very  wet  and  dirty.  It  is  quite  consistent  with  his 
being  found  in  company  with  the  others,  that  he  may  have  joined 
them  as  they  were  returning  from  committing  the  offence.  If 
Melbourne  had  been  seen  going  out  with  the  others  the  night  before, 
and  was  found  returning  with  them,  I  should  have  thought  the  evi- 
dence against  him  also  sufficient.  Upon  the  whole,  I  think  the  con- 
viction should  be  affirmed  as  against  Brown,  Chapman,  and  Peters, 
and  reversed  as  against  Melbourne. 

Williams,  J. — I  am  entirely  of  the  same  opinion.  The  only  ques- 
tion which  the  magistrates  have  reserved  for  our  consideration  is  the 
same  that  would  have  arisen  if  the  Act  of  Parliament  had  directed 
that  persons  found  under  circumstances  like  those  disclosed  in  rmA^n 
*this  case  should  be  tried  for  the  offence  of  unlawfully  pursu-  ^ 
ing  and  taking  game  on  land.  If  in  such  a  case  evidence  like  that 
here  detailed  had  been  given,  the  Judge  would  have  said  that  the  evi- 
dence was  insufficient  as  against  Melbourne,  but  quite  enough  to 
charge  the  other  three.  The  parties  are  found  in  company  at  an  early 
hour  in  the  morning,  one  of  them  having  five  recently-killed  wild 
rabbits  in  his  pocket,  another  a  net  which  had  been  recently  used  for 
taking  rabbits,  and  on  which,  as  well  as  in  the  pocket  from  which  it 
was  taken,  rabbit^s  fur  was  found,  and  fresh  blood  was  on  his  cuffs ; 
and,  as  to  the  third,  it  was  proved  that  he  had  that  morning  sold  a 
wild  rabbit.  It  has  been  suggested  that  the  men  might  have  found 
the  rabbits  in  their  own  garden.  But  then  we  must  look  at  what 
their  conduct  was  when  stopped  by  the  constable.  That  conduct  was 
clearly  consistent  only  with  the  consciousness  that  thejr  had  impro- 
perly become  possessed  of  the  game.  I  think  the  magistrates  drew 
the  proper  inference  from  the  evidence  as  agairst  the  three,  but  were 
hardly  justified  as  to  the  fourth. 
^    The  rest  of  the  Court  concurring,  Bule  accordingly. 
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M961   *^II-I^I^M  WILSON,   Appellant;  JOSEPH  COOKSON, 
-'  Respondent. 

JOSEPH  FISHER,  Appellant ;  JOHN  JONES,  Respondent. 

Feh.  12. 

To  eonstitate  an  ofTeooe  a^^ainBt  the  Track  Act,  1  A  2  W.  4,  o.  37,  it  u  not  necenFary  that 
the  payment  of  wages  in  goods  instead  of  money  should  be  the  result  of  any  eontract  or  under- 
standing between  the  employer  and  the  workman :  the  mere  payment  is  enough. 

And  the  offence  is  not  purged  by  a  subsequent  payment  in  money,  whether  made  Tolnntarily 
or  eompulsorily  under  an  order  of  JnstieM.  ^ 

These  were  cases  stated  for  the  opinion  of  the  Court  under  the 
statute  1  &  2  W.  4,  c.  37,  known  as  the  Truck  Act.  The  facts  relating 
to  the  first  were  as  follows : — 

At  a  petty  sessions  of  Her  Majesty's  justices  of  the  peace  for  the 
borough  of  Walsall,  a  summons,  issued  at  the  instance  of  the  appel- 
lant, who  was  the  informant,  was  heard  before  two  of  Her  Majesty's 
justices  of  the  peace  for  the  said  borough  on  Monday,  the  10th  of 
November,  1862,  when  the  following  evidence  was  heard  in  support 
of  the  case,  which  was  dismissed  by  the  justices,  cm  the  ground,  that, 
in  their  opinion,  there  was  no  contract  or  understanding  between  the 
respondent  Cookson  and  his  servant  Fisher  that  the  latter  should  take 
goods  in  payment  of  his  wages ;  but  that,  when  he  did  take  goods,  it 
was  entirely  a  voluntary  act  on  his  part,  he  having  the  option  to 
receive  cash  whenever  he  chose. 

The  respondent  was  a  butty  miner  at  the  Bently  Colliery.  He  t*^ 
also  a  provision  dealer  having  his  shop  and  residence  at  Walsall. 

Joseph  Fisher,  labourer,  Wolverhampton,  said:  "On  the  14th  cf 
August,  1861,  I  was  engaged  to  work  for  Joseph  Cookson.  There 
was  no  certa;in  engagement.  I  went  to  the  work  to  look  after  a  job, 
and  was  told  to  come  again  in  the  morning.  I  went  next  morning  to 
work  at  Bently  Colliery.  I  was  set  to  fill  barrows  and  get  the  surface 
ofi*  the  ironstone.  I  continued  to  work  for  him  for  about  twelve 
♦4971  "^^^^'^^^  ^*  ^^  ^^  *open  work.  There  was  no  pit-shaft  to  go 
J  down  to  the  work.  I  saw  Cookson  when  I  commenced  the 
w(»rk.  He  saw  me  at  work.  On  the  6th  of  August,  1862,  I  went  to 
Cookson's  shop,  in  Bridgman  Street,  Walsall,  and  had  goods  to  the 
amount  of  Is,  IJct,  which  was  stopped  out  of  my  wages  at  the  next 
reckoning.  I  believe  both  CooksOn  and  his  wife  were  in  the  shop 
when  I  had  the  1^.  l\d.  in  goods.  Cookson  said  we  were  to  pick  the 
ironstone  out  of  the  clay;  and  that  was  what  he  was  paying  us  for 
doing.  I  cannot  say  what  I  was  doing  on  the  6th  of  August.  I  was 
at  work  for  Cookson  at  this  place." 

On  cross-examination,  he  said:  "I  have  been  an  informer  fiftj 
times.  I  kept  an  account  of  my  work,  and  the  manner  of  payment , 
from  the  time  I  began  to  work  for  Cookson.  I  never  asked  Peter 
Murray  to  keep  an  account  of  the  goods  and  work,  that  we  might 
summon  Cookson,  and  divide  the  money ;  nor  John  Eiley  either.  I 
have  heard  Cookson  say  he  did  not  compel  any  man  to  go  to  the  shop 
for  goods.  I  never  told  any  one  that  the  magistrates  had  nothing  to 
do  with  these  cases,  and  that  it  was  very  kind  of  Cookson  to  let  us 
have  goods.  I  had  no  money;  and  Handley,  the  'doggy,'  found  me 
food  the  first  day  I  went  to  work.  I  cannot  say  what  work  I  was 
doing  on  the  6th  of  August,  or  seven  days  before  or  after.    I  was 
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engaged  to  do  any  sort  of  work  Cookson  set  me  to  do.  Sometimes  1 
removed  bat  and  stone  off  the  bottom  from  under  the  clay.  (Witness 
produced  his  private  book,  which  he  stated  he  kept  from  the  time  he 
entered  Cookson's  service,  and  which  contained  the  following  entry, 
—'6th  August.  Goods  la.  IJA')  In  the  'shop  book'  (the  book  in 
which  the  provisions  and  the  cash  supplied  to  Fisher  were  entered), 
there  is  an  entry  of  2^. ;  but  I  had  1*.  1  Jrf.  in  goods,  and  the  rest  in 
cash  (the  *  shop  book'  showed  the  entry  'Goods  *2s/).  During  p^aoq 
the  whole  time  I  worked  for  Cookson,  I  was  engaged  in  getting  »■  . 
clay,  shifting  stuff,  and  picking  stone.  I  might  have  had  the  2ff,  in 
cash,  I  dare  say,  if  I  had  asked  for  it :  but  I  aid  not  ask  for  cash.  I 
had  goods  and  cash  to  the  amount  of  is,  I  have  had  money  five 
times  a  week ;  and  I  could  have  had  it  six  times  a  week,  if  I  had 
liked.'' 

Phipsouj  for  the  appellant — ^The  decision  of  the  justices  was  clearly 
wrong.  Fisher  was  proved  to  have  been  paid  in  goods  instead  of  in 
money ;  and  that  is  all  that  the  information  charges.  The  1st  section 
of  the  Truck  Act,  1  &  2  W.  4,  c.  87,  enacts,  that,  "in  all  contracts 
hereafter  to  be  made  for  the  hiring  of  any  artificer  in  any  of  the 
trades  hereinafter  enumerated,(a)  *or  for  the  performance  by  t^aqq 
any  artificer  of  any  labour  in  any  of  the  said  trades,  the  wages  *- 
of  such  artificer  shall  be  made  payable  in  the  current  coin  of  this 
realm  only,  and  not  otherwise ;  and  that  if  in  any  such  contract  tho 
whole  or  any  part  of  such  wages  shall  be  made  payable  in  any  man- 
ner other  than  in  the  current  coin  aforesaid,  such  coiatract  shall  be- 
and  is  hereby  declared  illegal  and  void."  The  2d  section  enacts,  that, 
"if  in  any  contract  hereafter  to  be  made  between  any  artificer  in  any 
of  the  trades  hereinafter  enumerated,  and  his  employer,  any  provision 
shall  be  made  directly  or  indirectly  respecting  the  place  where,  or  the 
manner  in  which,  or  the  person  or  persons  with  whom  the  whole  or 
any  part  of  the  wages  due  or  to  become  due  to  any  such  artificer  shall  be 
laid  out  or  expended,  such  contract  shall  be  and  is  hereby  declared 
illegal,  null,  and  void."  The  8d  section  enacts  that  "the  entire 
amount  of  the  wages  earned  by  or  payab     to  any  artificer  in  any  of 

(tt)  The  lOch  leotico  euMtft  ''th«t  nMbing  herein  eontalned  shftll  extend  to  tny  artificer, 
vorkmAn,  or  Inboarw,  or  oUber  penon  ongaged  or  employed  hi  any  mannftMtare,  trade,  or 
oeenpation,  exeeptiag  only  artifieors,  workmen^  laboareii,  and  other  pertons  employed  in  the 
•ereral  mannfketarea,  trades,  and  oconpations  following,  that  is  to  ssy,  in  or  about  the  making, 
easting,  eonrerting,  or  mannfactnring  of  iron  of  steel,  or  any  psrti,  branches,  or  processed 
tbereof ;  or  in  or  aboat  the  working  or  getting  of  any  mines  of  eoal,  irobstone,  limestone,  salt- 
rock  :  or  in  or  about  the  working  or  getting  of  stone,  slate,  or  dlay ;  or  in  the  making  or  pr»* 
paring  of  salt,  brieks,  tiles,  or  qaarries ;  or  in  or  about  the  maklop  or  manufacturing  of  any 
kind  of  nails,  chains,  rivets,  anvils,  rices,  spades,  shovels,  screws,  keys,  locks,  bolts,  hinges,  or 
any  other  articles  or  hardwares  made  of  iron  or  steel,  or  of  iron  and  steel  combined,  or  of  any 
plated  articles  of  cutlery,  or  of  any  goods  or  wares  made  of  brass,  tin,  lead,  pewter,  or  othe 
metal,  or  of  any  Japanned  goods  or  wares  whatsoever;  or  in  or  about  the  making,  spinning^ 
throwing,  twisting,  doubling,  winding,  weaving^  combing,  knitting,  bleaching,  dyeing,  print- 
^ft  or  otbsfwiie- preparing  of  any  kinds  of  woollen,  worsted,  yam,  stnif,  Jersey,  linen,  fustian, 
doth,  serge,  cotton,  leather,  fur,  hemp,  flax,  mohair,  or  silk  manufactures  whatsoever,  or  in  or 
•bout  any  manufactnres  whatsoever  made  of  the  said  last-mentioned  materials,  whether  tha 
same  be  or  be  not  mixed  one  with  anotlier ;  or  in  or  about  the  making  or  otherwise  preparing^ 
eraameatiag,  or  finishing  any  glass,  porcelain,  ohlna,  or  eartbanware  whatsoever,  or  any  partiy 
braaohes,  or  proteases  thereof,  or  any  materials  used  in  any  of  such  last-mentioned  trades  or 
employments ;  or  in  or  about  the  making  or  preparing  of  bone,  thread,  silk,  or  cotton  lao^  ot 
of  koe  made  of  uy  mixad  materials." 
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the  trades  hereinafter  enumerated,  in  respect  of  any  labour  by  him 
done  in  any  such  trade,  shall  be  actually  paid  to  such  artificer  in  the 
current  coin  of  this  realm,  and  not  otherwise;  and  every  payment 
made  to  any  such  artificer  by  his  employer,  of  or  in  respect  of  any 
such  wages,  by  the  delivery  to  him  of  goods,  or  otherwise  than  in 
the  current  coin  aforesaid,  except  as  hereinafter  mentioned,(a)  shall 
be  and  is  hereby  declared  ^illegal,  null,  and  void."    This  4th 
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section  enacts,  that  "  every  artificer  in  any  of  the  trades  here- 


inafter enumerated  shall  be  entitled  to  recover  from  his  employer  in 
any  such  trade,  in  the  manner  by  law  provided  for  the  recovery  of 
servants'  wages,  or  by  any  other  lawful  ways  and  means,  the  whole 
or  so  much  of  the  wages  earned  by  such  artificer  in  such  trade  as 
shall  not  have  been  actually  paid  to  him  bv  such  his  employer  in  the 
current  coin  of  this  realm."  The  5th  and  6th  sections  respectively 
prohibit  any  set-off  or  action  by  the  employer  in  respect  of  goods 
supplied  to  the  artificer.  And  the  9th  section  enacts  that  ^'anv 
employer  of  any  artificer  in  any  of  the  trades  hereinafter  enumerated, 
who  shall,  by  himself  or  by  the  agency  of  any  other  person  or  per 
sons,  directly  or  indirectlv  enter  into  any  contract  or  make  any 
payment  hereby  declare  illegal,  shall  for  the  first  offence  forfeit  a 
sum  not  exceeaing  lOZ.  nor  less  than  61,  and  for  the  second  offence 
any  sum  not  exceeding  202.  nor  less  than  102.,  and,  in  case  of  a  third 
offence,  any  such  employer  shall  be  and  be  deemed  guilty  of  a  mis- 
demeanor, and  being  thereof  convicted,  shall  be  punished  by  fine  only, 
at  the  discretion  of  the  Court,  so  that  the  fines  shall  not  in  any  case 
exceed  the  sum  of  lOOZ."  In  the  present  case,  there  was  a  payment 
m  goods  to  the  extent  of  la.  l^cL  That  clearly  was  an  illegal  pay- 
ment and  an  infraction  of  the  Act,  and  the  employer  incurred  a 
penalty.  Whether  there  was  a  contract  or  understanding  between 
the  employer  and  the  artificer  or  not  is  altogether  immaterial ;  and 
the  magistrates  had  no  right  to  go  into  the  question  of  contract  or  no 
contract.  But,  if  thejr  were  right  in  so  doing,  it  is  clear  that  there 
was  a  contract  here  within  the  definition  given  in  s.  25,  which  pro- 
vides, "  that,  within  the  meaning  and  for  the  purposes  aforesaid,  any 
*'011  ^S^^^^^^^'  understanding,  device,  contrivance,  collusion,  or 
-I  ^arrangement  whatsoever  on  the  subject  of  wages,  whether 
written  or  oral,  whether  direct  or  indirect,  to  which  the  employer  and 
artificer  are  parties  or  are  assenting,  or  by  which  they  are  mutually 
bound  to  each  other,  or  whereby  either  of  them  shall  have 
endeavoured  to  impose  an  obligation  on  the  other  of  them,  shall  be 
and  be  deemed  a  'contract.' " 

No  one  appeared  for  the  respondent. 

Williams,  J. — We  will  hear  the  next  case  before  we  dispose 
of  this  one. 

Joseph  Fisher,  Appellant ;  John  Jones,  Bespondent 

At  a  petty  sessions  of  Her  Majesty's  justices  of  the  peace  held  in  and 
for  the  borough  of  Walsall,  a  summons  issued  at  the  instance  of  the 
above-named  appellant,  who  was  the  informant,  under  the  Truck 
Act,  1  &  2  W.  4,  c.  87,  was  heard  before  two  of  Her  Majesty's 
justices  of  the  peace  for  the  boroueh  of  Walsall  on  the  10th  of  Novem- 
ber, 1862,  when  the  following  evidence  was  heard  in  support  and  in 

(a)  BMtion  8  •zoepti  payiiMntt  mad«,  if  the  artifioer  eonienti,  in  b«ik-nolM  or  «h«okB. 
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defence;  and  the  case  was  dismissed,  on  the  ground,  that  in  the 
opinion  of  the  justices,  the  payment  under  the  order  of  justices  upon 
the  complaint  of  Robert  Blakemore,  of  4Z.  17ff.,  the  amount  claimed 
by  him  for  wages  due  from  the  said  John  Jones,  and  which  amount 
included  the  sum  of  Ws.  in  respect  of  which  the  present  complaint  is 
made,  was  a  payment  of  the  wages  in  the  current  coin  of  the.  realm 
within  the  meaning  of  the  Act  of  Parliament,  and  was  an  answer  to 
the  information,  although  the  goods  might  have  been  supplied 
previously. 

The  respondent  is  an  iron-master  and  owner  of  the  Birch  Hills 
Colliery,  Walsall. 

♦Robert  Blakemore,  puddler,  Wolverhampton,  said:  "I  r»cno 
have  worked  for  some  time  for  Mr.  Jones  as  a  puddler,  at  the  ^ 
Birch  Hills  furnaces,  in  the  borough  of  Walsall.  On  the  6th  of 
August,  1862, 1  worked  for  him  as  a  puddler  at  Birch  Hills.  Wages 
were  due  to  me  from  Mr.  Jones  on  that  day  for  work  I  had  done  for 
him  as  a  puddler ;  and  on  that  day  I  had  15*.  worth  of  goods  from 
Mr.  Jones's  tommy  shop  at  the  Birch  Hills.  On  the  reckoning  on 
the  16th  of  August,  IZ.  was  deducted  from  my  wages,  for  155  and  5*. 
I  had  had  in  goods.  I  summoned  Mr.  Jones  before  the  justices  for- 
4?.  17*.  wages,  which  amount  I  had  received  in  goods.  This  included! 
the  15*.  the  subject  of  the  present  complaint.  Mr.  Jones  was  ordered! 
to  pay  me  the  41  17*.  wages,  and  costs;  and  he  paid  the  money,  B 
believe,  to  the  clerk  to  the  justices,  who  paid  it  to  my  attorney;  and* 
I  have  received  it  from  my  attorney.  I  have  received  cash  for  the 
whole  of  the  wages  I  have  earnfed  from  Mr.  Jones ;  the  15*.  men- 
tioned in  Fisher's  complaint  is  included  in  the  4Z.  17*.  I  claimed  from 
Mr.  Jones  for  wages." 

Elizabeth  Blakemore,  wife  of  the  last  witness:  "My  husband 
worked  at  Jones's  furnaces  in  this  borough,  as  a  puddler,  in  August 
last  On  the  6th  of  August,  I  had  15*.  worth  of  goods  on  account 
of  my  husband's  wages.  1  had  it  from  Jones's  tommy  shop  at  the 
Birch  Hills,  in  this  borough ;  and  I  was  told  to  go  for  it  there  by  Mr. 
Jones's  furnace  manager,  Joseph  Talbot." 

Phipson,  for  the  appellant. — In  this  case  the  information  charged 
the  respondent,  an  iron-master,  with  having  paid  to  one  Blakemore,  a 

Euddler  in  his  employ,  15*.  in  eoods.  It  appears  that  the  employer 
ad  been  summoned  by  the  workman  for  4i  17*.  which  had  been  paid 
in  ffoods  (and  which  sum  included  the  15*.  *in  question),  and  t^kao 
haa  been  ordered  to  pay  that  sum  with  costs :  and  the  sole  '- 
question  is,  whether  that  recovery  condones  the  offence.  The  justices 
held,  that,  having  paid  the  amount  of  wages  under  the  order,  that  was 
a  payment  by  the  employer  in  the  current  coin  of  the  realm,  and 
therefore  the  employer  had  been  guilty  of  no  offence.  In  this  they 
were  clearly  wrong.  The  offence  was  complete  the  moment  the  pay- 
ment was  made  in  goods  instead  of  money,  and  could  not  be  cured  or 
the  penalty  averted  by  any  subsequent  payment,  whether  voluntary 
or  compulsory. 

Chant,  for  the  respondent. — If  the  argument  on  the  part  of  the 
appellant  prevails,  the  consequence  will  be  that  the  respondent  is 
thrice  punished  for  one  offence.  [Williams,  J. — The  only  question 
is,  whether  the  offence  is  purged  by  a  subsequent  compulsory  pay- 
VOL.  xin,— 20 
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zneDt.  I  think  not.]  It  must  be  borne  in  mind  that  the  payment  was 
made  before  the  information  was  brought  The  Court  will,  it  is  sub- 
mitted, construe  the  Aot  strictly,  and  not  inflict  this  cumulative 
punishment.  [KfiATiNQ,  J. — If  the  penalties  were  not  cumulative,  the 
employer  might  by  the  payment  of  08.  escape  a  penalty  of  10/.] 

Williams,  J. — I  am  of  opinion  that  in  both  these  cases  the  decision 
of  the  justices  was  wrong,  and  that  our  judgment  must  be  for  the 
appellants.  The  first  case  arises  upon  an  infi)rmation  under  the  1  & 
2  W.  4,  c.  37,  commonly  called  the  Truck  Act;  and  the  gist  of  the 
information  is,  not  as  the  magistrates  seem  to  have  supposed,  the 
entering  into  a  contract  to  pay  wages  in  goods,  but  for  unlawfully 
paying  wages  to  Fisher  in  goods  instead  of  in  the  current  coin  of  the 
realm.  The  question  is  whether  that  information  was  sustained  by 
*5041  *^®  evidence.  It  appears  to  me  that  it  was.  *The  information 
-I  is  founded  on  the  9th  section  of  the  Act,  which  enacts  that 
"any  employer  of  any  artificer  in  any  of  the  trades  hereinafter  enu- 
merated, who  shall,  by  himself  or  by  the  agency  of  any  other  person 
or  persons,  directly  or  indirectly  enter  into  any  contract  or  make  any 
payment  hereby  declared  illegal,  shall  for  the  first  oflFence  forfeit  a  sum 
not  exceeding  102.  nor  less  than  6Z.,"  &c.  The  question  is  whether 
the  facts  disclosed  by  this  case  show  that  the  respondent  did  make  a 
payment  which  is  declared  illegal  by  the  Act.  It  is  clear  that  he 
•  did :  he  paid  a  part  of  the  wages  by  the  delivery  of  goods  to  the  work- 
.man  to  whom  the  wages  were  due.  That  is  expresslj  declared  by  the 
Act  to  be  illegal,  by  s.  3,  which  enacts  "that  the  entire  amount  of  the 
.wages  earned  by  or  payable  to  any  artificer  in  any  of  the  trades 
hereinafter  enumeratea,  in  respect  of  any  labour  by  him  done  in  any 
such  trade,  shall  be  actually  paid  to  such  artificer  m  the  current  coin 
of  this  realm,  and  not  otherwise;  and  every  payment  made  to  any 
such  artificer  by  his  employer,  of  or  in  respect  of  any  such  wages,  by 
the  delivery  to  him  of  goods,  or  otherwise  than  in  the  current  coin 
aforesaid,  shall  be  and  is  hereby  declared  illegal,  null,  and  void." 
This  case  comes  directly  within  the  operation  of  s.  9,  and  there  ought 
in  my  opinion  to  have  been  a  conviction. 

In  the  second  case,  the  information  is  in  the  same  terms  and  under 
the  same  Act::  and  there  seems  no  room  for  doubt  that  the  respondent 
was  guilty  of  a  violation  of  the  Act  by  delivering  ffoods  instead  of 
money  in  payment  of  Blakemore's  wages.  Indeed^  tne  justices  them- 
selves do  not  seem  to  have  entertained  any  doubt  about  that:  but 
they  thought  that  the  ultimate  payment  made  under  the  order  of  jus- 
tices upon  the  complaint  of  Blakemore  was  a  payment  of  the  wages 
i^xQ-'-i  in  the  current  coin  of  the  realm  within  the  ^meaning  of  the  Act 
^J  of  ParliaraeEt,  and  was  an  answer  to  the  information.  The 
question,  however,  which  the  justices  had  to  determine,  was,  whether 
or  not  the  respondent  was  guilty  of  the  offence  with  which  he  was 
charged.  That  he  was  so,  is  conceded:  nor  is  he  the  less  so  because 
he  afterwards  makes  the  payment  in  the  current  coin  of  the  realm, 
whether  voluntarily  or  under  the  coercion  of  legal  process.  There  is 
nothing  in  the  Act  of  Parliament,  or  in  the  nature  of  the  offence 
itself,  to  warrant  the  notion  that  a  party  who  has  oon^mitted  the  offence 
can  purge  it  by  afterwards  paying  the  wages  in  nioney.    I  am  clearly 
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of  opinion  that  botli  decisions  are  erroneous,  and  tbat  there  must  be 
judgment  in  each  ea^  for  the  appellant. 

W  iLLfiSy  J.— I  am  of  the  same  opinion.  The  intention  of  the  statute 
is  perfectly  dear.  The  1st  section  makes  null  and  void  all  contracts 
for  hiring  in  the  trades  afterwards  enumerated  in  whieh  any  part  of 
the  wages  shall  be  agreed  to  be  paid  otherwise  than  in  money.  The 
8d  section  is  to  the  effect  that,  whether  there  be  any  contract  for  that 
purpose  or  not,  any  payment  of  wages  made  otherwise  than  in  the 
current  coin  of  the  realm  slhall  be  void.  The  4ith  section  enables  the .. 
workman  to  recover  by  process  of  law  so  maich  of  any  wages  earned 
by  him  as  shall  not  have  been  paid  in  monev.  The  6th  section  pre- 
cludes the  master  from  setting  off  the  price  of  any  goods  he  nmy  have 
supplied  against  a  claim  by  the  workman  for  wages :  and  the  6th 
section  prohibits  the  master  from  recovering  the  price  of  goods  sup- 
plied to  a  workman  on  account  of  wages  at  any  shop  kept  bv  or 
belonging  to  the  employer.  Then  comes  the  9th  section,  which 
imposes  a  penalty  upon  any  employer  who  shall  either  directly  or 
itiairectly  enter  into  any  contract  or  make  *any  payment  there-  r^gAg 
by  declared  illegal.  That  being  so,  it  is  obvious  that  the  '- 
magistrates  in  the  :first  case  have  misunderstood  the  intention  of  the 
legislature,  because  they  hold  that  the  employer  was  not  guilty  of  an 
o&nee  within  the  Act,  if  the  woi^kman  had  the  option  of  receiving 
ills  wages  in  cash  if  he  thought  proper,  and  if  there  was  no  contract 
or  understanding  between  the  workman  and  the  employer  that  the 
wages  were  to  be  paid  otherwise  than  in  money.  In  this  they  were 
clearly  wrong. 

As  to  the  second  ease,  I  also  think  the  magistrates  were  wrong  in 
hoMtng  that  the  payment  of  the  sum  awarded  against  the  respondent 
by  the  justices  upon  the  complaint  of  Blakemore,  was  a  payment  of  the 
wages  in  the  current  coin  of  the  realm  within  the  meaning  of  the 
statute,  because  the  provisions  of  the  statute  are  clearly  cumulative. 
The  respondent  was  bound  to  pay  in  money,  notwithstanding  he  had 
I^eviously  paid  the  wages  in  goods:  and  he  is  further  to  pay  a 
penalty  of  lOZ.  The  former  is  not  properly  speaking  a  penaltv.  The 
case  is  plainly  within  the  mischief  of  the  Act  The  result  is  that  both 
oases  must  go  back  to  the  justices  with  an  intimation  of  our  opinion 
^at  the  respondents  should  have  been  convicted. 

Keating,  J. — ^I  am  entirely  of  the  same  opinion.  Under  no 
pretence  may  the  wages  of  the  artificers  enumerated  in  the  Act 
be  paid  otherwise  than  in  the  current  coin  of  the  realm.  So  express 
is  the  statute  to  that  effect,  that  by  s.  8  even  a  payment  in  bank  notes 
is  only  pennitted  **  if  such  artificer  shall  freely  eonsent*'  to  receive 
payment  in  that  shape.  In  the  first  case,  it  is  clear  that  the  penalty 
was  incurred  by  the  payment  in  goods,  although  there  was  no  con- 
tract or  understanding  that  the  wages  should  be  so  paid.  In  both 
*case3  we  must  assume  tbat  the  goods  supplied  w^^  not  such  rt^Qn 
as  are  expected  by  the  2Sd  section.  However  stringent  the  '- 
provisions  of  the  Act,  the  magistrates  clearly  ought  to  have  convicted 
the  reSDondeats  in  both  cases.  Decisions  reversed. 


507  BERRIDOE  «.  ABBOTT.    H.  T.  1863. 


BEBRIDGE  v.  ABBOTT.    Feb.  12. " 

The  deed  of  ftrnuigement  contemplated  bj  the  192d  leetion  of  the  Buikniptey  Aet»  1861 
(24  A  25  Vict.  0. 134),  is  one  which  ia  mmde  for  ihe  benefit  of  all  the  creditors  of  the  debtor, 
and  to  which  all  may  become  parties. 

A  deed  therefore,  which  in  terms  excludes  all  creditors  who  do  not  exeente  within  a  giren 
time,  affords  no  defence  to  an  action  by  a  creditor  not  a  party  thereto. 

This  was  an  action  by  the  endorsee  against  the  acceptor  of  a  bill 
of  exchange  for  889Z.  9b.  Ad.,  with  counts  for  goods  sold  and  delivered, 
lighterage,  money  lent,  money  paid,  and  money  found  due  upon 
accounts  stated. 

Plea, — that,  before  and  at  the  time  of  the  making  of  the  deed  there- 
inafter mentioned,  the  defendant  was  indebted  to  the  parties  thereto 
of  the  third  part  respectively  in  divers  sums  of  money  which  the 
defendant  was  then  unable  to  discharge:  that,  after  the  accruing  of 
the  causes  of  action  in  the  declaration  mentioned,  and  after  the  passing 
of  The  Bankruptcy  Act,  1861  (24  &  25  Vict.  c.  134),  a  certain  trust- 
deed  for  the  benefit  of  the  defendant's  creditors  was  made,  which  deed 
was  and  is  in  the  words  and  figures  following,  that  is  to  say, — "  This 
indenture,  made  the  28th  day  of  January,  1862,  between  Edwin  Morton 
Abbott,  of  The  Brewery,  Bow,  in  the  county  of  Middlesex,  brewer,  of 
the  first  part,  Edgar  Smallfield,  of,  &c.  (a  trustee  for  the  creditors  of 
the  said  Edwin  Morton  Abbott,  hereinafter  called  '  the  said  trustee'), 
of  the  second  part,  and  the  several  other  persona  whose  names  and  seals 
♦5081  ^^^  hereunto  subscribed  and  set,  *being  respectively  creditors  of  the 
-'  said  Edwin  Morton  Abbott,  of  the  third  part:  Whereas,  the  said 
Edwin  Morton  Abbott,  being  justly  and  truly  indebted  unto  Oie  said 
parties  hereto  of  the  third  part  in  the  several  sums  set  opposite  to  their 
respective  names  in  the  schedule  hereto,  which  he  is  unable  to  pay  in 
full,  has  therefore  proposed  and  agreed  to  assign  all  his  estate  and 
effects  unto  the  said  trustee,  for  the  benefit  of  his  creditors  as  hereinafier 
7/ientioned:  Now,  this  indenture  witnesseth,  that,  in  pursuance  of  the 
said  agreement,  and  in  consideration  of  the  premises,  and  of  5^.,  &&, 
the  said  Edwin  Morton  Abbott  doth  by  these  presents  grant,  bargain, 
sell,  assign,  transfer,  release,  and  set  over  unto  the  said  trustee,  bis 
executors,  administrators,  and  assigns,  all  and  every  the  stock  in  trade, 
goods,  wares,  merchandises,  household  furniture,  fixtures,  plate,  linen, 
china,  books  of  account,  debts,  sum  and  sums  of  money,  and  all  secu- 
rities for  money,  vouchers,  and  other  documents  and  writings,  and  all 
other  the  real  and  personal  estate  and  effects  whatsoever  and  whereso- 
ever of  him  the  said  Edwin  Morton  Abbott,  in  possession,  reversion, 
remainder,  or  expectancy,  together  with  full  and  free  possession,  right 
and  title  of  entry  in  and  to  all  and  every  of  the  messuages  or  tene- 
ments and  premises  wherein  the  said  several  effects  now  are,  To  have 
and  to  hold  the  said  stock  in  trade  and  all  other  the  estate,  effects,  and 
premises  hereby  assigned,  or  intended  so  to  be,  unto  the  said  trustee, 
nis  executors,  administrators,  and  assigns,  absolutely;  upon  trust, 
nevertheless,  to  collect  and  receive  or  sell  and  dispose  of  the  said 
hereby-assigned  premises,  and  every  part  thereof,  either  by  public  sale 
or  private  contract,  and  in  one  or  more  lot  or  lots,  with  Uberty  to  give 
any  credit  for  the  same,  or  to  take  any  security  for  the  purchase- money 
or  any  part  thereof,  as  to  the  said  trustee,  his  executors  or  adminis- 
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trators,  *8liall  seem  proper ;  and  upon  trust,  out  of  the  moneys  r^gng 
to  be  received  by  virtue  of  these  presents,  to  pay  all  the  costs  ^ 
and  expenses  of  proposing,  preparing,  and  executing  these  presents, 
and  attending  or  relating  to  the  said  hereby-assigned  premises  or  the 
trusts  hereby  created,  and  in  the  next  place,  to  pay,  retain,  and  satisfy, 
rateably  and  proportionably,  and  without  any  'preference  or  priority,  to 
himself  the  said  trustee  and  partners,  and  the  other  persons  parties  hereto 
of  the  third  part  who  shall  execute  these  presents  within  three  months  from 
the  date  hereof,  the  several  debts  or  sums  set  opposite  to  their  respective  names  , 
in  the  said  schedule  hereto,  subject  to  the  covenant  hereinafter  contained  ^ 
for  verifying  the  amounts  thereof;  and  to  pay  the  residue,  if  any,  of 
the  said  moneys  unto  the  said  Edwin  Morton  Abbott,  his  executors, 
administrators,  and  assigns:  Provided,  nevertheless,  that  such  creditors 
of  the  said  Edwin  Morton  Abbott  as  shall  not  execute  or  assent  in  writing 
to  take  the  benefit  of  these  presents  on  or  before  the  1st  day  of  May  next,  or 
within  such  further  time,  not  exceeding  thirty  days,  as  the  said  trustee  shall 
by  writing  under  his  hand  and  seal  declare,  shall  be  excluded  from  all 
benefit  under  these  presents:  Provided  always  that  it  shall  be  lawful  for 
the  said  trustee  to  make  to  the  said  Edwin  Morton  Abbott  such  allow- 
ance, or  return  to  him  such  part  of  his  household  furniture  or  effects, 
not  exceeding  the  value  of  75Z.,  as  the  said  trustee  may  deem  expe- 
dient; and  also  to  employ  the  said  Edwin  Morton  Abbott,  or  any 
other  person  or  persons,  in  winding  up  the  affairs  of  him  the  said 
Edwin  Morton  Aobott,  and  in  collecting  and  getting  in  bis  estate  and 
effects  hereby  assigned,  and  to  allow  to  the  said  Edwin  Morton  Abbott, 
or  any  other  person  or  persons  so  employed  as  aforesaid,  out  of  the 
said  trust  estate  such  sum  and  sums  as  to  the  said  trustee  shall  seem 
proper:  And  ♦the  said  Edwin  Morton  Abbott  doth  hereby  r»ciQ 
make,  constitute,  and  appoint  the  said  trustee,  his  executors  ^ 
and  administrators,  to  be  his  true  and  lawful  attorney,  to  ask,  demand, 
sue  for,  recover,  and  receive  all  debts  and  sums  of  money  owing  to 
him  the  said  Edwin  Morton  Abbott,  and  all  other  the  premises  hereby 
assigned,  or  intended  so  to  be,  and,  on  payment  or  delivery  thereof, 
or  of  any  part  thereof  respectively,  to  sign,  seal,  and  execute  receipts, 
acquittances,  or  other  discharges  for  the  same  respectively,  and,  on 
non-payment  or  non-delivery  thereof  respectively,  to  commence  and 
prosecute  any  action,  suit,  or  other  proceedings  whatsoever  for  reco- 
vering and  compelling  the  delivery  or  payment  thereof  respectively, 
and  also  to  adjust,  liquidate,  and  finally  settle  all  accounts,  dealings, 
and  transactions  whatsoever  relating  to  the  the  said  trust-estate  and 
premises,  and  for  all  or  any  of  the  purposes  aforesaid  to  use  the  name 
of  the  said  Edwin  Morton  Abbott,  his  executors  or  administrators ; 
and  whatsoever  the  said  attorney  shall  lawfully  do  or  cause  to  be 
done  in  the  premises,  the  said  Edwin  Morton  Abbott  doth  hereby, 
for  himself,  his  heirs,  executors,  and  administrators,  covenant  with 
the  said  trustee,  his  executors,  administrators,  and  assigns,  to  allow, 
ratify  and  confirm :  Provided  always,  and  it  is  hereby  agreed  and 
declared,  that  every  receipt  of  the  said  trustee  for  the  time  beiuK 
for  any  money  payable  to  him  by  virtue  of  these  presents  shall 
effectually  discharge  the  persons  paying  the  same  from  being  obliged 
to  see  to  the  application  thereof,  or  from  being  answerable  or  ac- 
countable for  the  misapplication  or  non-application  thereof:  Provided 
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also,  and  It  is  hereby  further  covenanted  and  agreed  by  and  between 
the  said  several  parties  hereto,  that  it  shall  be  lawful  for  the  said 
trustee,  at  the  expense  of  the  said  trust-estate>  to  reqaire  the  aoiounit 
of  any  debt  or  debts  of  any  or  either  of  the  several  creditors 
*5111   *P^^^^^  hereto  to  be  verified  by  solemn  declaration  or  in  such 

-'  other  manner  as  to  the  said  trustee  shall  seem  expedient,  and, 
in  the  event  of  any  such  creditor  or  creditors  refuaiug  or  failing  so  to 
verify  his,  her,  or  their  debt  or  debts,  then  such  creditor  or  creditors  so 
refusing  or  failing  as  aforesaid  shall  lose  all  benefit,  dividends,  and 
advantages  to  be  derived  from  or  otherwise  claimed  under  these 
presents,  anything  herein  contained  to  the  contrary  notwithstanding; 
and  thereupon  the  said  trustee  is  hereby  authorized  and  empowered 
to  pay  such  last-mentioned  dividends  or  dividend  unto  the  said 
Edwin  Morton  Abbott:  And  the  said  trustee  is  authorized  and  em- 
powered to  pay  or  make  such  arrangements  with  the  creditors  whose 
debts  are  under  201.  as  the  said  trustee  may  deem  expedient :  Pro> 
vided  also,  and  it  is  hereby  declared  and  agreed,  that  any  resolution 
signed  by  the  majority  in  number  and  value  of  the  creditors  parties 
hereto  shall  be  binding  on  all  the  several  parties  hereto,  and  shall  be 
effectual  for  the  allowance  and  passing  of  the  accounts  of  the  said 
trustee,  and  for  discharging  him  from  the  trusts  hereof,  and  firom  all 
claims  and  demands  in  respect  thereof;  and  that  all  questions  relating 
to  the  said  trust-estate  shall  be  decided  according  to  English  bank- 
rupt law ;  and,  further,  that  no  trustee  for  the  time  being  under  these 
l)resents  shall  be  answerable  for  the  acts  or  receipts  of  each  other,  or 
for  any  loss  or  damage  which  may  happen  in  the  execution  c^  the 
aforesaid  trusts  without  their  own  respective  wilful  defaults ;  and,  that, 
whenever  the  funds  arising  from  the  said  trust-estate  shall  amount  to 
25Z.  or  upwards,  the  same  shall  be  paid  to  some  bankers  in  the  city 
of  London,  in  the  name  of  the  said  trustee,  and  the  checks  or  orders 
for  drawing  out  the  said  money  or  any  part  thereof  shall  be  signed 
*5121   ^y         *  ^^^  ^^^  indenture  lastly  witnesseth,  that,  in  *con- 

-'  sideration  of  the  premises,  and  of  the  assignment  hereinbefore 
contained,  the  said  several  creditors  parties  hereto  of  the  second  and 
third  parts,  subject  to  the  proviso  next  hereinafter  contained,  do^  and 
each  of  them  doth,  acquit,  release,  and  for  ever  discharge  the  said 
Edwin  Morton  Abbott  of  and  from  all  manner  of  debt  and  debtSi 
sum  and  sums  of  money,  bills,  bonds,  notes,  accounts,  reokonings^ 
judgments,  executions,  actions,  suits,  claims  and  demands  whatsoever, 
which  they  the  said  releasing  parties^  or  any  or  either  of  them,  their 
or  any  or  either  of  their  partner  or  partners,  now  have  or  hereafter 
may  have  against  the  said  Edwin  Morton  Abbott,  his  executors  or 
f  administrators,  for  or  in  respect  of  any  debt,  transaction,  matter,  os 
thing  up  to  the  day  of  the  date  hereof:  Provided  always,  and  it  is 
hereby  expressly  aeolared  and  agreed,  that,  in  case  the  said  Edwin 
Morton  Abbott  hath  conceal^  or  kept  back  any  part  of  his  estate 
and  effects  to  the  value  of  501  (except  the  linen  and  wearing  apparel 
and  other  personal  effects  of  him  and  bis  family)^  then  the  release 
hereinbefore  contained  shall  be  void  and  of  no  effect ;  Provided 
always  that  it  shall  be  lawful  for  the  said  trustee  hereby  appointed  to 
nominate  as  another  and  additional  trustee  of  these  presents  any 
creditor  of  the  said  Edwin  Morton  Abbott  selected  or  nominated  by 
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or  at  any  meeting  of  hia  creditors  by  any  resolution  of  snch  meeting, 
and  thereupon  all  the  estate  and  effects  of  the  said  Edwin  Mortoiii 
Abbott  hereby  assigned  shall  and  may  by  some  deed  or  deeds,  to  be 
executed  by  the  said  trustee  hereby  appointed,  be  assigned  so  as  to 
vest  all  the  said  estate  and  effects  in  the  additional  trustee  jointly 
with  the  said  trustee  hereby  appointed,  and  thenceforth  the  same 
shall  be  held  by  tbe  said  trustees  upon  the  same  trusts  in  all  respects 
as  are  hereby  declared,  or  such  of  them  as  shall  be  then  r#K-io 
♦subsisting  or  capable  of  taking  effect.  In  iiritness,"  &c. :  ^ 
Averment,  that^  before  the  commencement  of  this  suit,  to  wit,  at  the 
time  of  making  the  said  deed,  the  same  was  duly  signed,  sealed,  and 
delivered  by  the  defendant,  the  said  trustee,  and  divers  of  the  said 
creditors;  and  that,  within  twenty-eight  days  from  the  day  of  the 
execution  o[  the  said  deed  by  the  defendant,  and  before  the  commence- 
ment  of  this  suit,  a  majority  in  number  representing  three-fourths  in 
value  of  the  creditors  of  the  defendant  whose  debts  respectively 
amounted  to  101.  attd  upwards  duly  in  writing  assented  to  and 
approved  of  the  said  deed  within  the  true  intent  and  meaning  of  the 
said  clauses  of  the  said  Act  of  Parliament ;  and  that  the  execution 
of  the  said  deed  by  the  defendant  was  duly  attested  by  a  solicitor ; 
and  that,  within  twenty-eight  days  from  the  day  of  tne  execution 
thereof  by  the  defendant,  and  before  the  commencement  of  this  suit, 
the  said  dfeed  was  produced  and  left,  having  been  first  duly  stamped, 
at  the  office  of  the  Chief  Registrar  of  the  Court  of  BanKruptcy  in 
London,  for  the  purpose  of  being,  and  the  same  then  was,  duly 
registered ;  and  that,  together  with  the  said  deed,  was  delivered  to  the 
said  chief  registrar  an  affidavit  by  the  defendant,  as  required  by  and 
according  to  the  said  Act;  and  that,  immediately  on  the  execution  of 
the  said  deed  by  the  defendiant,  possession  of  all  the  property  com- 
prised therein  of  which  the  defendant  oould  give  or  order  possession 
was  given  to  the  said  trustee:  That  he,  the  defendant, did  not  conceal 
or  keep  back  any  part  of  his  estate  or  effects  to  the  value  of  601, 
except  the  linen  and  wearing  apparel  of  him  and  his  family ;  and  that 
the  said  deed  always  has  been  and  is  a  trust  deed  for  the  benefit  of 
the  defendant's  creditors,  within  the  meaning  of  the  said  provisions 
of  the  said  Act ;  and  that  the  plaintiff  was,  at  the  time  of  the  making 
of  the  said  deed,  *and  before  and  at  the  time  of  the  date  r^^i^ 
thereof,  a  creditor  of  the  defendant  in  respect  of  the  causes  of  '- 
action  in  the  declaration  mentioned,  within  the  meaning  of  the  pro- 
visions of  the  said  Aet ;  and  that  the  debts  in  the  declaration  men- 
tioned then  were  debts  due  from  the  defendant  to  the  plaintiff  within 
the  meaning  of  the  said  deed :  And  that,  before  the  commencement 
of.  this  suit,  all  things  had  happened  and  timed  elapsed  necessary  to 
render  the  said  deea  obligatory  on  the  plaintiff,  and  to  entitle  the 
defendant  to  plead  it  in  bar  of  this  action ;  and  that,  by  reason  of  the 
premises,  and  by  force  of  the  statute,  the  said  deed, — the  same  having 
been  at  all  times  since  the  making  and  executing  the  same  and  being 
still  in  force, — became  and  was  and  is  as  effectual  and  obligatory  in 
all  respects  on  the  plaintiff  as  if  he  had  duly  signed  and  executed 
the  same ;  and  that,  by  reason  of  the  premises,  the  defendant,  before 
the  commeneement  of  this  suit,  became  and  was  released  and  dis- 
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charged  in  manner  aforesaid  from  the  said  oauses  of  action  in  the 
declaration  mentioned. 

To  this  plea  the  plaintiff  demurred,  the  ground  of  demurrer  staied 
in  the  margin  being,  "that  the  deed  set  forth  and  allegations  in  the 
plea  show  no  defence  to  the  action."    Joinder. 

Denman,  Q.  C.  (with  whom  was  WiUoughhy\  in  support  of  the 
demurrer. — The  deed  set  out  in  the  plea  was  clearly  bad  under 
the  old  law,  for  excluding  those  creaitors  who  do  not  execute 
it.  That  it  would  have  been  void  under  the  12  &  18  Vict.  c.  106, 
s.  224,  is  clear  from  Legg  v.  Cheesebrough,  5  C.  B.  N.  S.  74, 
(E.  C.  L.  B.  vol.  94),  (where  nearly  all  the  earlier  cases  are 
collected),  Leonard  v.  Sheard,  28  Law  J.,  Q.  B.  183.  [Willks,  J. 
— ^And  Dunlop  v.  Criiger,  in  the  Exchequer  Chamber,  32  Law 
»^lfil  "^'^  Exch.  42.]  It  is  equally  bad  under  the  192d  *section 
■•  of  the  24  &  26  Vict.  c.  134,  which  enacts  that  '*  every  deed 
or  instrument  made  or  entered  into  between  a  debtor  and  hia 
creditors,  or  any  of  them,  or  a  trustee  on  their  behalf,  relating  t^ 
the  debts  or  liabilities  of  the  debtor,  and  his  release  therefrom,  or  the 
distribution,  inspection,  management,  and  winding  up  of  his  estate,  or 
any  of  such  matters,  shall  be  as  valid  and  effectual  and  binding  on  all 
the  creditors  of  such  debtor  as  if  they  were  parties  to  and  had  fully 
executed  the  same,  provided  the  following  conditions  be  observed, 
that  is  to  say, — 1.  A  majority  in  number  representing  three- fourths 
in  value  of  the  creditors  of  such  debtor  whose  debts  shall  respectively 
amount  to  101.  and  upwards  shall,  before  or  after  the  execution  thereof 
by  the  debtor,  in  writing,  as'^ent  to  or  approve  of  such  deed  or  instru- 
ment,— 2.  If  a  trustee  or  trustees  be  appointed  by  such  deed  or 
instrument,  such  trustee  or  trustees  shall  execute  the  same, — 3.  The 
execution  of  such  deed  or  instrument  by  the  debtor  shall  be  attested 
by  an  attorney  or  solicitor, — 4.  Within  twenty-eight  days  from  the 
day  of  the  execution  of  such  deed  or  instrument  by  the  debtor,  the 
same  shall  be  produced  and  left  (having  been  first  duly  stamped)  at 
the  office  of  the  chief  registrar,  for  the  purpose  of  being  registered,— 
6.  Together  with  such  deed  or  instrument  there  shall  be  delivered  to 
the  chief  registrar  an  affidavit  by  the  debtor  or  some  person  able  to 
depose  thereto,  or  a  certificate  by  the  trustee  or  trustees,  that  a 
majority  in  number  representing  three-fourths  in  value  of  the  creditors 
of  the  aebtor  whose  debts  amount  to  102.  or  upwards  have  in  writing 
assented  to  or  approved  of  such  deed  or  instrument,  and  also  stating 
the  amount  in  value  of  the  property  and  credits  of  the  debtor  com- 
prised in  such  deed, — 6.  Such  deed  or  instrument  shall  before  regis 
*51B1  ^^^^^^^  ^^^^  ^^^^  ordinary  and  ad  valorem  ^stamp-duties  as  are 
■'  hereinafter  provided, — 7.  Immediately  on  the  execution  thereof 
by  the  debtor,  possession  of  all  the  property  comprised  therein,  of 
which  the  debtor  can  give  or  order  possession,  shall  be  given  to  the 
trustees."  This  section  came  under  the  consideration  of  the  Court  of 
Exchequer  in  Walter  v.  Adcock,  7  Hurlst.  &  N.  541,t  and  that  Court 
held  that  a  deed  made  between  a  debtor  and  a  majority  in  number 
representing  three-fourths  in  value  of  his  ^rocfe-creditors  whose  debts 
respectively  amount  to  lOi  and  upwards,  whereby  the  debtor  cove- 
nants to  pay  a  composition  on  a  certain  day,  and  in  consideration 
thereof  the  creditors  release  him,  is  not  binding  on  the  creditors  who 
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do  not  execute  it.    Bramwell,  B.,  there  says:  "The  192d  section  says 

*  every  deed  or  instrument  made  or  entered  into  between  a  debtor  and 
his  creditors.'     That  means  all  his  creditors :  but  the  section  proceeds, 

*  or  any  of  them.'  That  cannot  mean  any  of  them  to  the  exclusion 
of  the  rest,  because  it  would  follow  that  a  debtor  might  enter  into  an 
arrangement  with  some  of  his  creditors  by  which  the  others  would  be 
boand  though  they  received  no  benefit.  In  my  opinion  '  any  of  them' 
means,  as  trustees  for  the  rest,  that  is,  not  on  the  behalf  of  any  of 
them,  but  on  behalf  of  the  whole.  The  section  proceeds,  '  relating  to 
the  debts  or  liabilities  of  the  debtor,'  that  is,  to  all  his  debts,  '  his 
release  therefrom,  or  the  distribution,  inspection,  management,  and 
winding  up  of  his  estate,  or  any  of  such  matters,  shall  be  as  valid  and 
eflTectual  and  binding  on  all  the  creditors  of  such  debtor  as  if  they 
were  parties  to  and  had  duly  executed  the  same.'  That  applies  only 
to  deeds  which  comprehend  all  the  creditors,  and  might  be  consistently 
executed  by  all.  In  fact,  it  means  a  deed  for  the  benefit  of  all  the 
creditors.  It  is  impossible  to  suppose  that  the  legislature  meant  that 
a  debtor  might  enter  into  a  deed  of  *arrangement  with  some  of  r^^-tfr 
his  creditors  to  the  exclusion  of  all  the  rest,  and  yet  bind  them."   L 

In  Ex  parte  Bawlings,  82  Law  J.,  Bankruptcy,  27,  it  was  likewise 
held  by  the  Lords  Justices  that  the  words  '*  between  a  debtor  and  his 
creditors"  in  the  192d  section,  refer  to  all  the  creditors,  and  not  some 
of  them  only ;  Lord  Justice  Turner  saying, — "  I  agree  in  the  opinion 
expressed  by  one  of  the  learned  Barons  of  the  Court  of  Exchequer, 
that,  in  order  to  bring  a  case  within  the  section,  the  composition  must 
be  with  all  the  creditors.  I  read  the  section  thus :  *  Every  deed  or 
instrument  relating  to  the  debts  and  liabilities  of  the  debtor,  and 
relating  also  to  his  release  therefrom,  or  to  the  distribution,  inspection, 
management,  and  winding  up  of  his  estate,  or  to  any  of  such  matters, 
shall  be  valid  and  eflfectual  under  the  proviso  which  is  mentioned  in 
the  section :'  in  effect,  that  the  deed  must  relate  to  the  debts  and  lia- 
bilities, and  to  some  one  or  more  of  the  other  specified  matters ;  and 
I  think  that  the  words  *  debts'  and  'liabilities,'  as  used  in  the  section 
thus  read,  must  be  taken  to  relate  to  all  the  debts  and  liabilities;  for, 
not  only  is  this,  as  I  conceive,  the  ordinary  meaning  of  the  words,  but 
it  is  scarcely  possible  to  suppose  that  the  legislature  could  intend  that 
all  the  creditors  should  be  bound  by  an  arrangement  which  was  partial, 
and  confined  in  its  operation  to  some  of  them  only."  The  same  con- 
struction was  adopted  by  the  same  learned  Judges  in  Ex  parte  Godden, 
In  re  Shettle,  82  Law  Jt,  Bankruptcy,  37.  And  in  Ex  parte  Morgan, 
In  re  Woodhouse,  82  Law  J.,  Bankruptcy,  15,  Lord  Westbury,  C, 
held  that  the  192d  section  is  applicable  only  to  deeds  which  contain 

Srovisions  for  the  benefit  of  all  the  creditors ;  and  therefore  a  trust- 
eed for  the  benefit  of  those  creditors  only  who  shall  execute  the  same 
within  twenty-eight  days,  is  not  within  that  section,  and  cannot  be 
registered  *except  under  s.  194 ;  and  dissenting  creditors  are  r^^i  o 
entitled  to  treat  such  a  deed  as  an  act  of  bankruptcy.  In  giving  ^ 
judgment,  his  Lordship  said :  *'I  regret  to  see  the  variety  of  determi- 
nations, not  consistent  with  each  other,  which  have  taken  place  upon 
the  192d  section.  I  think  it  must  be  perfectly  clear  to  any  person 
who  will  examine  that  section,  that  it  was  intended  to  be  applicable 
only  to  deeds  which  contain  provisions  for  the  benefit  of  all  the  ere- 
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ditors.  I  entirely  agree  with  that  determination  which  has  decided, 
that,  if  a  trust-deed  excludes  any  creditor,  or  a  deed  of  composition 
excludes  any  creditor,  sach  a  deed  is  not  entitled  to  the  benefit  of  tbe 
provisions  contained  in  the  192d  section." 

Melliah,  Q.  C,  admitted  that  he  was  unable  to  distinguish  the  present 
case  from  those  referred  to,  and  especially  that  of  Ex  parte  Morgan, 
In  re  Woodhouse,  82  Law  J.,  Bankruptcy,  15. 

Williams,  J. — I  am  of  opinion  that  the  present  case  is  not  to  be 
distinguished  from  the  cases  of  Ex  parte  Morgan,  In  re  Woodhouse, 
before  the  Lord  Chancellor,  and  Ex  parte  Rawlings,  and  Ex  parte 
Godden,  before  the  Lords  Justices ;  and  by  those  decisions  we  must 
be  guided.  Upon  that  paint,  therefore^  without  going  any  further,  I 
am  of  opinion  that  the  plaintiff  must  have  judgment. 

WiLLES,  J.,  and  Keating,  J.,  concurring, 

Judgment  for  the  plaintiff 


♦519]  *HEYMAN  v.  FLEWKER.    FA.  24. 

Piotares  were  depoeited  by  the  defendant  with  one  I.  (whose  ordinftry  bnsineae  waa  that  of 
an  agent  for  proonring  bosineaa  for  two  inimranoe  officea  in  Liverpool),  with  inatmotioiu  then 
er  inbsequentlj  girea  to  sell  them  for  him  for  a  eertaia  commission :— ^Held,  that  I.  was  aa 
"  agent  intrusted  with  the  possession  of  goods"  within  the  meaning  of  the  Factors  Act,  6  A  6 
Yict  c.  89,  and  oonseqnently  that  the  defendant  was  bound  by  a  contract  of  pledge  bonft  fide 
made  with  him. 

This  was  an  action  for  the  alleged  conversion  of  certain  pictures. 
The  defendant  pleaded  not  guilty. 

The  cause  was  tried  before  Willes,  J.,  at  the  last  Summer  Assizes 
at  Liverpool.  The  facts  which  appeared  in  evidence  were  as  follows: 
— The  defendant,  being  about  to  cnange  his  place  of  residence,  placed 
certain  pictures  in  the  hands  of  one  Inman,  and  instructed  him  to  sell 
five  of  them,  for  which  service  he  was  to  receive  a  commission.  It 
did  not  appear  whether  the  instructions  to  sell  the  five  pictures  were 
given  at  the  time  of  the  original  deposit,  or  subsequently.  Inman's 
usual  business  was  that  of  agent  to  certain  insurance  offices ;  and  he 
had  occasionally  performed  other  services  for  commission ;  but  it  was 
no  part  of  his  ordinary  business  to  sell  goods  on  commission.  Inman, 
without  anj  authority  from  the  defendant,  pledged  the  pictures  in 
question  with  the  plaintiff,  who  was  a  pawnbroker  in  Liverpool,  for 
20  f.  175.  There  was  no  evidence  that  the  plaintiff  was  aware  that 
Inman  was  acting  fraudulently  in  the  matter ;  and,  so  far  as  he  waa 
f  concerned,  the  transaction  was  a  bona  fide  one.  Inman  was  subse- 
quently tried  before  the  Recorder  of  Liverpool,  under  the  Bailee  Act 
(20  &  21  Vict.  c.  54,  s.  4),  and  convicted.  The  defendant  applied  to 
the  Recorder  to  order  the  pictures  to  be  delivered  up  to  him.  The 
Recorder,  however,  declined  to  accede  to  his  request :  but  the  defend- 
ant ultimately  prevailed  upon  the  police,  in  whose  custody  the  pictures 
were,  to  hand  them  over  to  him ;  and,  on  his  refusal,  upon  due  de* 
mand,  to  give  them  up  to  the  plaintiff,  this  action  was  brought. 
^5201  ^^^  ^^^  insisted  on  the  part  of  the  plaintiff  that  Inman  was 
^  an  ''agent"  intrusted  with  the  possession  of  goods,  within  tbe 
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meaning  of  the  Factors  Act^  5  &  6  Vict.  o.  89,  s.  1,  and  therefore  capa- 
ble of  giving  a  title  to  a  bon&  fide  pawnee. 

For  the  defendant  it  was  submitted  that  the  "  agent"  meant  by  the 
Factors  Act,  was,  a  mercantile  agent, — one  whose  ordinary  business 
it  was  to  sell  goods,  wares,  and  merchandises  on  commission,  and  that 
an  isolated  transaction  like  that  in  question  did  not  constitute  a  man 
an  agent  in  that  sense. 

The  learned  Judge  directed  the  jury  to  find  for  the  defendant, 
reserving  leave  to  the  plaintiff  to  move  to  enter  a  verdict  for  20Z.  17<., 
if  the  Court  should  be  of  opinion  that  Inman  was  an  agent  within  the 
meaning  of  the  Factors  Act. 

Brett,  Q.  C,  in  Michaelmas  Term  last,  obtained  a  rule  nisi  ac- 
cordingly. 

Aspinall  and  Orompton  SiUton,  in  Hilary  Term,  showed  cause. — 
The  question  turns  upon  the  construction  of  the  lat  section  of  the 
Factors  Act,  5  &  6  Yict.  c.  89,  which  enacts  that  '^any  agent  who 
shall  thereafter  be  intrusted  with  the  possession  of  goods,  or  of  the 
documents  of  title  to  goods,  shall  be  deemed  and  taken  to  be  the 
owner  of  such  goods  and  documents,  so  far  as  to  give  validity  to  anv 
contract  or  agreement  by  way  of  pledge,  lien,  or  security,  bonS  fi^e 
made  by  any  person  with  such  agent  so  intrusted  as  aforesaid,  as  well 
for  any  original  loan,  advance,  or  payment  made  upon  the  security  of 
Buch  goods  or  documents,  as  also  for  any  further  or  continuing  advance 
in  respect  thereof,  and  such  contract  or  agreement  shall  be  binding 
upon  and  good  against  the  owner  of  such  goods  and  all  other  persons 
interested  therein,  notwithstanding  the  ^person  claiming  such  rM^oi 
pledge  or  lien  may  have  had  notice  that  the  person  with  whom  ^ 
such  contract  or  agreement  is  made  is  only  an  agent.^'  It  was  proved 
here  that  it  was  not  the  ordinary  business  of  Inman  to  sell  goods  on 
commission :  he  was  not  a  commission  agent  in  the  mercantile  sense. 
The  title  and  the  recitals  of  the  Factors  Act  show  that  it  was  intended 
to  bo  confined  to  mercantile  transactions*  In  Monk  v.  Whittenbury, 
2  B.  &  Ad.  484  (E.  C.  L.  E.  vol.  22),  a  wharfinger  having  received 
flour  in  that  capacity,  and  without  any  authority  to  sell,  disposed  of 
it  to  a  purchaser  who  had  no  notice  of  a  want  of  authority.  The 
wharfinger  was  in  the  habit  of  doing  the  business  of  a  flour  factor: 
and  it  was  held,  that,  nevertheless  the  Act  6  0.  4,  c  94,  s.  4,  which 
protected  purchases  made  innocently  and  in  the  ordinary  course  of 
business  from  agents  intrusted  with  goods,  did  not  apply  to  this  case ; 
the  wharfinger  not  being  an  agent  within  the  meaning  of  the  statute. 
Lord  Tenterden  there  said:  "It  is  difficult  to  say  precisely  what  i«$ 
meant  in  this  section  by  an  'agent  intrusted  wi$h  goods:'  but  we  are 
'^  clearly  of  opinion  that  a  wharfinger  is  not  such  a  person.  If  a  wharf- 
inger were  so  considered,  it  would  be  impossible  to  sav  that  a  carter, 
a  warehouseman,  or  a  packer  may  not ;  and^^  although  it  is  true  that 
Crane  transacted  business  as  a  factor  with  some  persons,  we  do  not 
think  that  can  avail  the  plaintiff  in  the  present  case."  [Willss,  J. — 
The  same  construction  was  put  upon  the  6  &;  Q  Yict.  c.  89,  in  Lamb 
«.  Attenborough,  81  Law  J.,  Q.  B.  41,  1  Smith  &  B.  831.  There,  it 
was  held  that  a  clerk  to  a  wine  merchant  who  was  authorized  by  his 
employer  to  sign  delivery  orders  per  procuration,  and  who  by  doing 
so  obtained  possession  of  dock-warrants  relating  to  goods  belonging 


521  HEYMAN  r.  FLEWKER.    H.  T.  1868. 

to  his  master,  and  afterwards  obtained  an  advance  of  money  upon  the 
*6221  ^®^^^'^y  ^f  ®^^^  dock-warrants,  was  not  an  agent  *iDtrusted 
■'  with  the  possession  of  the  documents  of  title  to  goods  within 
the  meaning  of  the  5  &  6  Vict.  c.  89,  so  as  to  give  validity  to  the  con 
tract,  and  his  employer  might  recover  possession  of  such  dock-warrant? 
from  the  person  with  whom  they  were  pledged,  though  the  advance 
was  made  bonfi  fide.  My  Brother  Crompton  there  says:  "The 
relationship  between  the  plaintiff  and  Bryant  was  that  of  master  and 
servant,  not  that  of  principal  and  agent,  as  contemplated  by  the 
statute."  And  my  Brother  Blackburn  says:  "The  agent  contem- 
plated by  the  statute  is,  an  agent  having  a  mercantile  possession,  so 
as  to  be  within  the  mercantile  usage  of  getting  advances  made.  In 
this  case,  Bryant's  possession  was  that  of  servant,  not  of  agent.'*]  A 
similar  construction  is  put  upon  the  Act  by  the  Vice-Ohancellor,  in 
Wood  V.  Rowcliffe,  6  Hare  188,  191,  viz.  that  it  applies  to  mercantile 
transactions,  and  not  to  the  case  of  advances  made  upon  the  security 
of  furniture  used  in  a  furnished  house, — ^not  in  the  way  of  trade, — to 
the  apparent  owner  of  such  furniture,  such  apparent  owner  afterwards 
appearing  to  be  the  agent  intrusted  with  the  custody  of  the  furniture 
by  the  true  owner.  *'It  may  be  true,"  said  his  honour,  "that  the 
words  of  the  statute,  in  their  general  signification,  are  wide  enough  to 
comprehend  the  present  case.  But  the  Act  has  never  been  understood 
to  apply  to  other  than  mercantile  transactions.  The  first  Act  (6  G.  4, 
c.  94)  is  for  the  '  protection  of  the  property  of  merchants  and  others,' 
and  the  property  referred  to  is  'goods,  wares,  and  merchandises' 
intrusted  to  the  agent  'for  the  purpose  of  consignment  or  sale,'  or 
'shipped.'  And,  upon  a  judicial  construction  of  the  Act,  it  has  been 
held  that  the  generality  of  the  expressions  must  be  restricted.  Every 
servant  of  the  owner  of  goods  employed  in  the  care  or  carriage  of 
such  goods,  is,  in  one  sense,  an  'agent  intrusted  with  goods,'  but 
«^9^1  *^^^'^  ^®  ^^  ^^^  ^^  agent  within  the  meaning  of  the  statute: 
^^^J  Monk  V.  Whittenbury,  2  B.  &  Ad.  484  (B.  0.  L.  E.  vol.  22). 
The  title  of  the  second  Act  (5  &  6  Vict.  c.  89)  is  more  general:  but 
it  appears  to  me  to  relate  to  'agents,'  and  to  'goods  and  merchandise,' 
in  a  sense  which  is  not  applicable  to  the  agency  or  the  property  in 
this  case."  All  the  expressions  in  the  Act  tend  to  show  that  it  has 
reference  to  mercantile  transactions  only.  And  the  authority  to  sell 
makes  no  difference. 

Brett^  Q.  C,  in  support  of  the  rule. — The  words  of  the  Factors  Act 
are  to  be  read  in  their  ordinary  and  accustomed  sense ;  and,  so  reading 
them,  it  is  impossible  to  hold  that  the  transaction  in  question  is  not 
within  it.  Even  if  the  word  "mercantile"  be  introauced  into  the 
Act,  as  suggested  on  the  other  side,  what  is  there  to  negative  this 
being  a  commercial  dealing?  Inman  was  employed  to  sell  the  pic-^ 
tures  on  commission.  Assuming  this  to  have  been  the  first  occasion* 
on  which  he  was  so  employed,  how  does  that  prevent  his  being  "an 
agent  intrusted  with  the  possession  of  goods,"  within  this  enactment? 
All  that  was  decided  in  Lamb  v.  Attenborough,  81  Law  J.,  Q.  B.  41, 
1  Best  &  Smith  831  (E.  0.  L.  R.  vol.  101),  is,  that  there  is  a  well-known 
distinction  between  the  relation  of  principal  and  agent  and  that  of 
master  and  servant,  and  that  a  clerk  who  holds  dock-warrants  for  his 
master  is  not  intrusted  therewith  as  "agent"  within  the  meaning  of 
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the  Act.  Besides,  there,  the  party  was  not  intrusted  with  the  docu- 
ments at  all,  but  had  improperly  obtained  them  by  means  of  other 
documents  with  which  he  was  intrusted.  And  with  regard  to  the 
case  of  Wood  v.  Kowcliffe,  6  Hare  191,  all  that  was  decided  was,  that 
the  mere  leaving  a  woman  in  possession  of  household  furniture  in  a 
house  did  not  constitute  her  an  agent  for  the  purposes  of  this  Act. 
The  nature  of  the  goods  with  *which  the  party  is  intrusted  v^ma 
can  make  no  diflFeVence.  Besides,  pictures  are  very  commonly  '• 
sold  on  commission.  The  number  or  value  of  the  articles  sold  or 
deposited  for  sale  cannot  determine  the  mercantile  character  of  the 
transaction :  nor  can  it  be  an  objection  that  the  transaction  in  question 
is  the  first  the  party  was  engaged  in.  There  is  no  reason  why  the 
meaning  of  ''aeent''  should  be  limited  in  the  way  suggested.  [Willes, 
J. — It  is  a  little  ambiguous  upon  my  note,  whether  Inman  had  the 

fictures  originally  deposited  with  him  for  sale  or  not.    In  one  part 
find  it  states  that  the  defendant   ''afterwards   resolved  to  sell." 
I  do  not,  however,  think  that  makes  any  substantial  difference.] 

Our,  adv,  vuU. 
WiLLES,  J.,  now  delivered  the  judgment  of  the  Court: — 
This  case  turned  upon  the  true  construction  of  the  Factors  Act,  5 
k  6  Vict,  c  39,  s.  1,  which,  after  reciting  that,  "  by  the  6  G.  4,  c.  94, 
validity  is  given,  under  certain  circumstances,  to  contracts  or  agree- 
ments made  with  persons  intrusted  with  and  in  possession  of  the 
documents  of  title  to  goods  and  merchandise,  and  consignees  making 
advances  to  persons  abroad  who  are  intrusted  with  any  goods  and 
merchandises  are  entitled,  under  certain  circumstances,  to  a  lien 
thereon,  but  under  the  said  Act  and  the  present  state  of  the  law 
advances  cannot  safely  be  made  upon  goods  or  documents  to  persons 
known  to  have  possession  thereof  as  agents  only,"  and  reciting  the 
4th  section  of  the  6  G.  4,  c.  94,  and  further  reciting  that  **  advances 
on  the  security  of  goods  and  merchandise  have  become  an  usual  and 
ordinary  course  of  business,  and  it  is  expedient  and  necessarv  that 
reasonable  and  safe  facilities  should  be  afforded  thereto,  and  that 
the  same  ^protection  and  validity  should  be  extended  to  bon£  r*MK 
fide  advances  upon  goods  and  merchandise  as  by  the  said  ^ 
recited  Act  is  given  to  sales,  and  that  owners  intrusting  agents  with 
the  possession  of  goods  and  merchandise  or  of  documents  of  title 
thereto,  should  in  all  cases  where  such  owners  by  the  said  recited 
Act  or  otherwise  would  be  bound  by  a  contract  or  agreement  of  sale, 
be  in  like  manner  bound  by  any  contract  or  agreement  of  pledge  or 
lien  for  any  advances  bonfi  fide  made  on  the  like  security ;  and  that 
much  litigation  has  arisen  on  the  construction  of  the  said  recited 
Act,  and  the  same  does  not  extend  to  protect  exchanges  of  securities 
bon&  fide  made,  and  so  much  uncertainty  exists  in  respect  thereof  that  it 
is  expedient  to  alter  and  amend  the  same,  and  to  extend  the  provisions 
thereof,  and  to  put  the  law  on  a  clear  and  certain  basis,'' — enacts  in  s.  1 
that  "  any  agent  who  shall  thereafter  be  intrusted  with  the  possession  of 
goods,  or  the  documents  of  title  to  goods,  shall  be  deemed  and  taken 
to  be  the  owner  of  such  goods  and  documents,  so  far  as  to  give 
validity  to  any  contract  or  agreement  bpr  way  of  pledge,  lien,  or 
security,  bonfi  fide  made  by  any  person  with  such  agent  so  intrusted 
as  aforesaid,  as  well  for  any  original  loan,  advance,  or  payment  made 


525  HEYMAN  v.  FLEWKER.    H.  T.  1863. 

upon  tbe  security  of  such  goods  or  documents,  as  also  for  any  further 
or  continuing  advance  in  respect  thereof,  and  such  contract  or  agree- 
ment shall  be  binding  upon  and  good  against  the  owner  of  such  goods 
and  all  other  persons  interested  therein,  notwithstanding  the  person 
claiming  such  pledge  or  lien  may  have  had  notice  that  the  person 
with  whom  such  contract  or  agreement  is  made  is  only  an  agent." 

The  defendant,  being  about  to,  remove,  intrusted  some  pictures  to 
Inman  to  keep  for  him,  and  either  then  or  afterwarcis  employed  him 
*6a61  ^  ^®^'  them  for  him  *upon  commission,  under  which  employ- . 
^  ment  Inman  continued  to  hold  them.  It  was  not  Inman's* 
ordinary  business  to  sell  goods  on  commission.  He  was  agent  for 
two  insurance  offices,  to  obtain  business  for  them  on  commission,  and 
occasionally  performed  other  services  for  commission :  but  the  em- 
ployment of  him  to  sell  the  pictures  was  an  isolated  one,  not  in  the 
course  of  any  business  carried  on  by  him.  Inman,  in  fraud  of  the 
defendant,  pledged  five  of  the  pictures  to  the  plaintiff,  who,  so  far  as 
appeared,  knew  nothing  of  the  fraud,  and  advanced  upon  them  20t 
17*.  The  defendant  retook  these  pictures  under  circumstances  equiva- 
lent to  a  taking  out  of  the  possession  of  the  plaintiff;  for  which  re- 
taking this  action  was  brought.  At  the  trial,  the  defendant  had  a 
verdict,  subject  to  leave  to  enter  the  verdict  for  the  plaintiff  for  the 
sum  advanced,  if  in  the  opinion  of  the  Court  his  advance  was  within 
the  protection  of  the  Factors  Act. 

The  case  was  argued  last  term,  and  we  took  time  to  consider  our 
judgment,  which  I  now  proceed  to  deliver. 

It  cannot  be  denied  that  Inman  was  in  fact  an  agent  intrusted  with 
goods  for  sale ;  and  the  onlv  ground  upon  which  it  could  be  contended 
that  the  Factors  Act  was  inapplicable,  was,  that  this  was  an  isolated 
employment  as  such  agent,  and  not  in  the  course  of  any  business  of 
selling  upon  commission  carried  on  by  him.  To  sustain  this  argu- 
ment, reference  was  made  to  the  recital  of  the  statute,  that,  "  advances 
upon  goods  and  merchandise  have  been  an  usual  and  ordinary  course 
of  business;"  and  it  was  contended  that  the  Act  must  be  limited  in 
construction  to  cases  in  which  the  particular  advance  to  be  protected 
was  made  to  a  person  taking  it  in  tne  course  of  a  business  carried  on 
by  him.  Even  assuming,  however,  that  the  preamble  of  the  Act 
*6271  ^^^^^  ^®  referred  to  in  *order  to  restrain  the  construction  of 
^  the  enacting  part,  which  would  be  against  the  general  rule,  ve 
see  no  sufficient  reason  for  limiting  the  genersd  language  of  the  Act, 
*'  Usual  and  ordinary  course  of  business,"  by  construction,  to  busi- 
ness usually  carried  on  by  the  defaulting  agent.  We  think  it  enough, 
to  bring  a  case  within  the  Act,  that  the  character  of  the  employment 
in  the  particular  instance  is  the  same  as  that  of  others  who  do  carry 
on  business  generally,  and  are  as  to  each  and  all  who  employ  them 
unquestionably  agents  within  tbe  Act.  It  may  be  that  this  is  a  hard 
case :  but  individual  interests  are  professedly  sacrificed  by  the  Factor? 
Act  to  general  convenience.  The  hardship  seems  even  greater  if  a 
regularly  established  salesman  is  employed,  in  whom  confidence 
would  ordinarly  be  felt ;  and  yet  such  an  agent  must  be  admitted  to 
be  within  the  statute.  Assuming  the  case  of  ten  persons  who  on  ten 
successive  days  put  their  property  for  sale  upon  commission  into  the 
hands  of  another,  who  thereupon  should  think  it  worth  his  while  to 
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set  up  as  a  commissioti-ageiit,  it  would  not  be  easy  to  suggest  aoj 
somia  distinction  between  the  oases  of  tbe  first  and  last  employer,  or 
between  the  case  of  eiUier  of  them  and  that  of  the  first  customer  who 
arrived  after  the  words  ''commisftion-age&t^'  had  been  put  up  over 
his  door.- 

Many  decisions  upon  the  construction  of  the  statute  were  referred 
to,  with  none  of  which  does  our  decision  dash :  to  which  may  be 
added  the  recent  case  of  Sheppard  t;.  The  Union  Bank  of  London,  7 
QuHst.  &  N.  661. t  All  that  these  oases  decide  applicable  to  the 
present  purpose  may  be  stated  thus, — that  tbe  term  "agent"  does  not* 
include  a  mere  servant  or  care-taker,  or  one  who  has  possession  of 
goods  for  carriage,  safe  custody,  or  otherwise,  as  an  independent  con- 
tracting party  ^  but  only  persons  whose  employment  *corre-  r»Koo 
sponds  to  that  of  some  known  kind  of  commercial  agent,  like  ^ 
that  class  (factors)  from  which  the  Act  has  taken  its  name.  The 
employment  of  Inman  did  strictly  correspond,  though  in  a  small  way, 
to  that  of  a  factor,  because  the  defendant  did  not  merely  intrust  him 
with  the  possession  of  the  goods  for  safe  custody,  but  employed  him 
fco  sell  the  goods  so  intrusted  to  him  upon  commission.  The  goods 
were  therefore  in  his  possession  as  in  that  of  an  agent  within  the 
statute,  and  Mr.  Brett  is  entitled  to  have  his  rule  made  absolute  to 
enter  the  verdict  for  the  plaintiff.  Rule  absolute. 


HARRISON  and  Another,  Executors  of  R.  J.  H.  CAMPBELL, 
deceased,  v.  LAY.    Feb.  12. 

By  bond  of  submission  dated  the  19ih  of  March,  1859)  it  was  .referred  to  an  arbitrator  to 
determine  of  and  oonoeming  all  matters  of  acooants  then  pending  between  A.  and  B.  The 
arbitrator,  by  his  award,  reciting  the  submission,  awarded  '*  of  and  oonceming  the  premises," 
tiiaty  "vp  to  the  Slst  of  Oetober,  1857,  tbe  acooants,  between  A.  and  B.,  in  reference  to  the 
Wonldham  Coart  Farm,  were  adljnsted,  and  that  the  balance  then  doe  from  A.  to  B.  fmonnted 
to  4314/.  14«.  lOd.;  and  thcU  no  partnenhip  exitted  httween  A.  and  B.  tn  retptet  o/ tht  mid 
Wouldham  Court  Farm  :"  and  he  farther  awarded  "  that  A.  do  pay  to  B.  the  sum  of  7812.  b§, 
Zd.,  the  amount  due  from  him  in  respect  of  the  Wouldham  Court  Farm  aforesaid ;  and  that  the 
said  A.  do  pay  to  the  said  B.  the  sum  of  11372.  17*.  due  from  him  to  B.  in  respect  of  shares  in 
the  Woaldhara  Cement  Gompanyi  and  that,  on  paymomt  n/suek  la^^^mentioned  wmf  tks  §aid  B, 
do  deliv0r  to  <i«  mid  A.  118  sAornt  in  the  Maid  Wouldham  Cement  Company  held  by  him  ae 
collateral  eecurity/or  the  eaid  eum." 

In  an  action  brought  by  the  executors  of  B.  to  enforce  payment  of  the  two  sums  so  award- 
ed,— Held,  that  the  award  was  not  nneertain,  and  that  the  arbitrator  had  not  exceeded  tbe 
aathorliy  given  to  him  by  the  submiasion,  in  awarding  that  no  partnership  existed  between  A. 
and  B.,  or  that  the  sharos  held  by  B.  as  collateral  saoority  for  the  1137/.  X7e.  should  be  de* 
lirared  up  to  A.  on  payment  of  ibat  sum. 

This  was  an  action  upon  a  bond  for  20002.  given  by  the  defendant 
to  the  testator  in  his  lifetime,  on  the  19th  of  Mardi,  1869. 

Plea, — that  the  said  writing  obligatory  was  and  is  subject  to  a 
certain  condition,  which  was  and  is  to  the  *tenor  following,  r«gog 
that  is  to  say, — "  Whereas,  differences  ha^e  arisen  and  are  ^ 
subsisting  between  the  above^bounden  M.  J.  Lay  and  the  above-named 
B.  J.  R.  CampbeH,  and  there  are  divers  aooounts  nr>w  subsisting  and 
unsettled  between  them  the  said  M.  J.  Lay  and  R.  J.  B.  Campbell : 
And  whereas,  it  has  been  agreed,  that,  immediately  upon  the  execu- 
tion of  the  above- written  bond  or  obligation,  all  such  differences  and 
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disputes  as  aforesaid  and  such  unsettled  accounts  as  aforesaid  shall  be 
referred  to  the  hearing,  arbitrament,  and  determination  of  John  Yates, 
of,  &c.:  Now,  the  condition  of  the  above- written  bond  or  obligation  is 
such,  that,  if  the  above-bounden  M.  J.  Lay,  his  heirs,  executors,  and 
administrators,  on  his  and  their  part  and  behalf  should  in  all  things 
well  and  truly  obey,  abide  by,  and  perform  the  award,  order,  arbitra- 
ment, judgment,  and  final  determination  of  the  said  John  Yates, 
indifferently  elected  and  named  as  well  on  the  part  and  behalf  of  the 
above-bounden  M.  J.  Lay  as  of  the  above-named  R.  J.  R.  Campbell, 
to  award,  order,  arbitrate,  judge,  and  determine  of  and  concerning  all 
matters  of  accounts  now  pending  bettveen  the  said  if.  J.  Lay  and  B.  «/*.  B. 
Gampbell,  so  as  the  said  award  be  made  in  writing  under  the  hand  of 
the  said  John  Yates  and  ready  to  be  delivered  to  the  said  parties  in 
difference,  or  their  respective  executors  or  administrators,  as  shall 
desire  the  same,  on  or  before  the  16th  of  April  next,  or  such  other 
time  as  the  said  arbitrator  may  from  time  to  time  appoint,  then  the 
above- written  bond  or  obligation  shall  be  void  and  of  no  effect :  And 
the  said  M.  J.  Lay  and  R.  J.  R.  Campbell  do  hereby  agree  that  this 
submission  shall  or  may  be  made  an  order  or  rule  of  Her  Majesty's 
Court  of  Queen's  Bench  at  Westminster  at  the  instance  of  either  of 
the  said  M.  J.  Lay  and  R.  J.  R.  Campbell,  his  executors  or  adminis- 
*5301  ^^^^^^^!  ^^^  ^^^^  ^^^  ^^^  arbitrator  shall,  for  the  purpose  of 
-'  ^enabling  him  to  make  the  said  award,  be  at  liberty  to  go  into 

Sarol  as  well  as  written  evidence,  and  to  examine  the  said  parties  in 
ifference,  or  either  or  any  or  one  of  them,  and  such  other  witnesses 
as  he  shall  think  proper,  on  oath :"  Averment,  that  the  defendant 
performed,  fulfilled,  and  observed  all  the  matters  and  things  in  the 
said  condition  mentioned  gn  his  part  to  be  performed,  fulfilled,  and 
observed,  according  to  the  said  condition. 

The  plaintiffs  replied  that  the  said  John  Yates,  the  arbitrator  in  the 
said  condition  of  the  said  writing  obligatory  mentioned,  after  the 
making  of  the  said  writing  obligatory,  and  within  the  times  limited 
by  the  said  condition  for  the  making  of  his  award  of  and  concerning 
the  premises,  having  taken  upon  himself  the  burthen  of  the  said  arbi- 
trament, did,  in  the  lifetime  of  the  said  R.  J.  R.  Campbell,  and  in  due 
manner,  make  his  award  of  and  concerning  the  premises  in  the  said 
condition  mentioned  and  thereby  referred  to  him,  ready  to  be  delivered 
to  the  said  parties  in  difference,  or  such  of  them  as  should  require  the 
same ;  by  which  said  award  the  said  John  Yates  did  then  award  and 
order  in  the  words  and  figures  foUowipg,  that  is  to  say, — "  To  all  to 
whom  these  presents  shall  come,  I,  John  Yates,  of,  &c.,  send  greeting : 
Whereas,  on  the  19th  of  March,  1849,  by  a  bond  made  and  sealed 
with  the  seal  of  M.  J.  Lay,  of  Wouldham  in  the  County  of  Kent, 
Esquire,  he  became  held  and  firmly  bound  unto  R.  J.  R.  Campbell, 
of  Ko.  62,  Moorgate  Street,  in  the  city  of  London,  merchant,  in  the 
penal  sum  of  2000I.:  And  whereas,  on  the  day  and  year  aforesaid,  the 
said  R.  J.  R.  Campbell,  by  another  bond,  sealed  with  his  seal,  became 
held  and  firmly  bound  unto  the  said  M.  J.  Lay,  in  the  like  penal  sum, 
with  conditions  written  under  the  said  several  bonds  that  the  said  M. 
*5311  '^'  y*  ^^  heirs,  executors,  and  ^administrators,  and  the  said 
-'  R.  J.  R.  Campbell,  his  heirs,  executors,  and  administrators, 
should  in  all  things  well  and  truly  obey,  abide  by,  and  perform  the 
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award,  order,  arbitrament,  judgment,  and  final  determination  of  me 
John  Yates,  indiflferently  elected,  and  named  as  well  on  the  part  and 
behalf  of  the  above-bonnden  M.  J.  Lay  as  the  above^bounden  R.  J.  R. 
Campbell  to  awards  order,  arhitratet  judge,  and  determine  of  and  concern- 
ing  all  matters  of  accounts  then  pending  between  the  said  M,  J.  Lay  and 
R,  J.  R,  Campbell,  so  as  the  said  award  should  be  made  in  writing 
under  the  hand  of  me  the  said  John  Yates,  and  ready  to  be  delivered 
to  the  said  parties  in  difference,  or  their  respective  executors;  or 
administrators,  as  should  desire  the  same,  an  the  Ifttb  of  April  then 
next,  or  such  other  time  as  I  the  said  arbitrator  might  from  time  to 
time  appoint ;  and  that  that  submission  might  be  made  an  order  or 
rule  of  Her  Majesty's  Court  of  Queen's  Bench  at  Westminster  at  the 
instance  of  either  of  the  said  M.  J,  Lay  and  B«  J^  B.  Campbell,  his 
executors  or  administrators:  And  whereas  I  the  said  John  Yates  did 
by  eleven  several  endorsements  on  the  said  order,  by  writing  under 
my  hand,  enlarge  the  time  for  making  my  said  award  until  the  30th 
of  July  instant :  Now,  I  the  said  John  Yatei^  having  taken  upon 
myself  the  burthen  of  the  said  arbitration,  and  having  heard  and  duly 
and  maturely  weighed  and  considered  the  several  allegations,  vouch- 
ers, and  proofs  in  difference  respectively,  do,  in  pursuance  of  the  said 
submission,  make  and  publish,  this  my  award  of  and  concerning  the 
said  premises,  in  manner  following,  that  is  to  say^  I  do  award,  that,  up 
to  the  81st  of  October,  1867,  the  accounts  between  the  said  M.  J.  Lay 
and  R.  J.  R.  Campbell  in  reference  to  the  Wouldham  Court  Farm, 
situate  in  the  county  of  Kent,  were  adjusted,  and  that  the  balance  then 
due  from  the  said  M.  J.  Lay  to  the  said  *R.  J.  R.  Campbell  r^goo 
amounted  to  the  sum  of  4814/.  14s;  lOd. :  And  I  further  award  ^ 
that  no  partnership  existed  between-  the  said  Jf.  J.  Lay  and  R.  «/*.  R, 
Campbell  in  respect  cf  the  said  Wouldham  Qmrt  Farm,  and  that  the 
said  farm  was  carried  on  by  tlie  said  M.  J.  Lay  for  his  own  sole  use 
and  benefit :  And  I  further  award  that  the  said  M.  J.  Lay  do  pay  to 
the  said  R.  J.  R.  Campbell  the  sum  of  7812.  bs.  M.^  the  amount  due 
from  him  in  respect  of  the  Wouldham  Court  Farm  aforesaid:  And  I 
farmer  award  that  the  said  M.  J.  Lay  do  pay  to  the  said  R.  J.  R. 
Campbell  the  sum  of  11877. 17^.,  due  from  him  to  the  said  R.  J.  R. 
Campbell  in  respect  of  shares  in  the  Wouldham  Cement  Company 
(Limited),  and  that,  on  payment  of  such  last^menttoned  sum,  the  said 
R.  J.  R.  Campbell  do  deliver  to  the  said  M.  J.  Lay  the  118  shares  in 
the  said  Wouldham  Cement  Company  (Limited)  held  by  him  as  col- 
lateral security  for  the  said  sum :  And  lastly  I  award  that  the  costs 
of  this  award  shall  be  borne  and  paid  by  the  said  M«  J.  Lay,  which 
said  costs  of  the  said  award  I  do  assess  at  the  sum  of  262.  bs.  In 
witness,  &c.,  this  6th  day  of  July,  ISfiO/'r-^of  which  said  award  the 
defendant  afterwards  and  in  the  lifetime  of  the  said  R.  J.  R.  Campbell 
had  notice :  Breach,  that  the  defendant  had  not  paid  the  said  sum  of 
781Z.  55.  3rf.,  or  any  part  thereof,  or  the  said  sum  of  1137Z.  17«.,  or 
any  part  thereof,  although  all  things  had  been  done  and  happened, 
and  all  times  had  elapsed  necessary  to  entitle  the  plaintii&  to  maintain 
this  action. 

The  defendant  demurred  to  this  replication,  the  grounds  of  demurrer 
stated  in  the  margin  beinff^  '*  that  the  award  appears  on  the  face  of  it 
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not  to  be  a  final  one  of  the  matters  submitted  to  arbitration,  and  that 
it  awards  as  to  matters  not  submitted."  Joinder. 
*5331  **'•  Broum,  in  support  of  the  demurrer.(a) — The  award  is 
J  bad  on  the  face  of  it  The  bond  is  dated  the  19th  of  March, 
1859  :  and  the  award  does  not  show  how  or  when  the  4314/.  14a.  10</., 
which  it  finds  was  due  to  the  testator  up  to  the  31st  of  October,  1857, 
became  reduced  to  781 Z.  58.  8d.  [Williams,  J. — The  arbitrator  pro- 
fesses to  make  his  award  de  prasmissis.]  Under  the  submission,  the 
arbitrator  had  no  authority  to  deal  with  the  shares  in  the  Wouldham 
Cement  Company,  and  yet  the  payment  of  the  1137t  175.  is  made  the 
condition  on  which  those  shares  are  to  be  delivered  up  by  Campbell. 
If  the  defendant  were  to  bring  an  action  against  Campbell's  executors 
for  not  giving  up  those  shares,  he  could  derive  no  advantage  from 
that  part  of  the  award :  and  this  condition  cannot  be  rejected.  All 
the  authorities  are  collected  in  the  notes  to  Pope  v.  Brett,  2  Wms. 
Saund.  292.  In  the  principal  case  it  was  held  that  an  award  that  A. 
shall  be  paid  by  B.  money  due  for  task- work,  and  then  A.  should  pay 
25Z.  to  B.,  and  that  the  parties  should  give  each  other  a  general  release, 
is  void  in  the  whole,  for  the  uncertainty. what  sum  should  be  paid  for 
*Mdn  tesk-work.  The  learned  ♦editor,  after  referring  to  Fox  v. 
°^*-'  Smith,  2  Wils.  267,  Addison  v.  Gray,  2  Wils.  293,  Bargrave 
V.  Atkins,  3  Lev.  413,  and  Pinkney  t;.  Bullock,  Easter  28  Car.  2, 
observes, — "  However,  these  cases  diflFer  from  the  present ;  and  there 
seems  to  be  no  doubt  that  the  principle  of  the  resolution  in  the  prin- 
cipal case  is  well  founded,  namely,  that,  if  by  the  nullity  of  the  award 
in  any  part,  one  of  the  parties  cannot  have  the  advantage  intended 
him  as  a  recompense  or  consideration  for  that  which  he  is  to  do  to 
the  other,  the  award  is  void  in  the  whole:  1  Rol.  Abr.  259,  pi.  9, 10; 
see  Birks  v,  Trippet,  1  Saund.  82 ;  Veale  v.  Warner,  1  Sauna.  324.  n. 
(2);  Hodsden  v.  Harridge,  2  Saund.  61 ;  Coppin  v.  Hurnardp  2  Saund. 
127.  See  also  accord.  Auriol  v.  Smith,  1  Turn.  &  Buss.  128 ;  Bowes 
v.  Fernie,  4  Mylne  &  Cr.  150 ;  Jackson  v.  Clarke,  McClell.  &  Y.  200  ;t 
Tomlin  v.  Mayor  of  Fordwich,  6  Ad.  &  E.  147  (E.  C.  L.  R.  vol,  31), 
6  N.  &  M.  594  (E.  C.  L.  R.  vol.  86) ;  Price  v.  Popkin,  10  Ad.  &  E.  139 
(E.  C.  L.  R.  vol.  87),  2  P.  &  D.  304;  In  re  Tandy,  4  Dowl.  P.  C.  1044; 
In  re  Marshall,  3  Q.  B.  878  (E.  C.  L.  R.  vol.  43),  8  Gale  &  D.  253.*' 
Then,  the  arbitrator  goes  on  to  award  that  no  partnership  existed 
between  Lay  and  Campbell  in  respect  of  the  Wouldham  Court  Farm. 
What  authority  had  he  to  award  whether  they  were  partners  or  not? 
[WrLMAMS,  J.,  referred  to  Aitcheson  v.  Cargey,  2  Bingh.  199  (E.  C. 
L.  R.  vol.  9),  9  J.  B.  Moore  381  (E.  C.  L.  B.  vol.  17),  McClell.  367,  IS 
Price  «39  (affirming  Cargey  v.  Aitcheson,  2  B.  &  C.  170  (E.  C.  L.  B. 
vol.  9),  3  D.  &  R.  433  (E.  C.  L.  R.  vol.  16)).    There,  the  declaration 

(o)  The  points  marked  for  urgnment  on  the  part  of  the  defendant  were  aa  foUows  ? — 
"  1.  That  the  award  ta  bad  on  the  following  gronnds,~l.  That  it  does  not  decide  on  all  mat- 
leri  of  aoeoonts  pending  between  the  defendant  and  the  testator  at  the  date  of  the  submis- 
sion,—2.  That  it  finds  that  a  balanoe  of  4S14L  14«.  10^  was  doe  from  the  defendant  to  the 
testator  np  to  the  Slst  of  Ootober,  1857,  bat  does  not  find  that  it  was  dne  at  the  date  of  the 
award,  and  does  not  award  payment  of  it — 3.  That  it  does  not  award  as  to  what  is  due  on  the 
aceonnts  generally,  though  it  awards  certain  sums  to  be  due  and  to  be  paid  in  respect  of  par- 
ticular transactions, — i.  That  it  awards  on  matters  beyond  the  arbitrator's  authority, — 5.  That 
it  awards  that  there  was  no  partoership  between  the  defendant  and  the  testator  in  respect  of  the 
Wouldham  Court  Farm." 
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stated  that  the  plaintiff  and  defendant,  by  articles  of  agreement, — 
reciting  that  several  actions  arising  out  of  the  same  transaction  had 
heen  brought,  and  defended  by  the  plaintiff  and  defendant,  G.  A.  and 
D.  A.,  and  that  in  one  of  them  the  assignees  of  one  G.  T.,  a  bankrupt, 
recovered  against  the  plaintiff  2500Z.,  and  that  disputes  existed  between 
the  plaintiff  and  defendant  respecting  the  value  of  the  goods  and  stock 
which  each  had  received  from  a  certain  farm,  and  their  keep  and  feed- 
ing by  the  plaintiff,  *and  also  concerning  the  proportion  which  r^goc 
each  was  to  pay  of  the  said  sum  of  2500Z.  according  to  an  L 
agreement  entered  into  between  them  before  the  trial,  and  also  con-  ' 
cerning  the  costs  of  bringing  and  defending  the  actions  above  men- 
tioned,— ^submitted  themselves  to  the  award  of  J.  T.,  J.  E.,  and  T.  C. 
respecting  the  said  matters ;  that  the  arbitrators,  taking  the  said  mat- 
ters into  consideration,  awarded  that  the  defendant  should  pay  the 
plaintiff  444?.;  that  five  eighth  parts  of  the  costs  of  the  several  actions 
before  mentioned  should  be  paid  by  the  plaintiff,  and  three-eighths 
by  the  defendant ;  that  the  sums  already  expended  by  either  of  them 
should  be  allowed  as  part  payment  of  his  proportion ;  and  that,  when 
the  sum  of  444Z.  and  the  costs,  including  those  of  the  arbitration  and 
award,  were  paid,  mutual  releases  should  be  given.  On  demurrer,  it 
was  held  that  the  plaintiff  was  entitled  to  recover  the  444Z. ;  for  that, 
as  to  the  first  part  of  the  award,  nothing  appeared  on  the  declaration 
to  show  that  tne  arbitrators  had  not  awarded  the  sum  of  444Z.  after 
having  taken  into  consideration  the  value  of  the  stock  and  goods ; 
that  It  was  sufficiently  certain ;  and  that,  if  the  arbitrators  had 
exceeded  their  authority  as  to  Costs,  it  was  not  sufiicient  to  invalidate 
the  award.] 

Hance,  contri,  was  not  called  upon.(a) 

Williams,  J. — I  am  of  opinion  that  the  plaintifis  *are  (-♦Kog 
entitled  to  judgment  on  this  demurrer.  The  only  question  for  ^ 
us  to  consider  is,  whether  this  award  is  upon  the  face  of  it  bad :  and 
I  see  nothing  that  is  at  all  inconsistent  with  the  award  being  a  per- 
fectly good  one.  It  appears  from  the  recitals  and  the  bond  of  sub- 
mission that  the  arbitrator  was  to  determine  as  to  certain  unsettled 
matters  of  account  then  pending  between  Lay  and  Campbell.  Having 
recited  his  authority,  the  arbitrator  by  his  award  goes  on  to  say,  that, 
having  heard  and  duly  weighed  and  considered  the  several  allega- 
tions, vouchers,  and  proofs  in  difference,  he,  in  pursuance  of  the 
submission,  makes  and  publishes  his  award  of  and  concerning  the  said 
premises,  in  manner  following.  He,  therefore,  professes  to  make  his 
award  of  and  concerning  the  matters  of  account  then  pending  between 
the  parties.  We  must  take  it  that  the  arbitrator  has  taken  the  accounts 
only  up  to  the  date  he  has  referred  to.  It  is  then  said  that  the  arbi- 
trator has  exceeded  his  authority  in  two  respects.  In  the  first  place,  i 
it  is  said  that  he  had  no  power  to  award,  that,  on  payment  by  Lay  to' 
Campbell  of  1187Z.  17*.,  Campbell  shall  deliver  up  to  Lay  certain 
shares  in  the  Wouldham  Cement  Company  held  by  him  as  collateral 

(a)  The  points  marked  for  ftrgament  on  the  part  of  the  plftintifTs  were  as  follows : — 

**  1.  That  there  is  nothing  on  the  face  of  the  award  to  show  that  the  arhitrator  has  not,  and 

ererythlng  to  lead  to  the  eonelnsion  that  he  has,  Anally  a4jndioated  on  all  the  matters  referred : 
*'2»  That  the  matters,  if  any,  not  submitted  to  bnt  a^Jndicated  on  by  the  arbitrator  are 

etoarly  sererable,  and  hare  not  been  made  the  snbject  of  this  action.'' 
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security  for  that  sum.  If  the  award  had,  stopped  at  the  directioa 
respecting  the  payment  of  the  money,  there  could  he  no  douht  that  it 
would  have  been  a  perfectly  good  award.  Is  it,  then,  rendered  bad 
by  the  arbitrator  going  on  to  say,  that,  on  payment  of  the  money,  the 
securities  shall  be  delivered  up  f  We  have  no  right  to  speculate  upon 
what  was  the  nature  of  the  accounts  and.  securities  the  arbitrator  had 
to  deal  with.  All  we  have  to  inquire  into,  ia^  whether  the  award  is 
bad  upon  the  &c&  of  it, — whether  the  order  to  deliver  up  the  shares 
vitiates  the  award.  It  may  well  be  that  the  arbitrator  had  authority 
^^5871  ^  ^^^^^  ^^^  delivery  up  of  the  collateral  securities  *aa  a  final 
•'  settlement  of  the  accotmts.  But,  assuming  this  to  be  an  excess 
of  authority,  it  is  not  so  blended  with  the  award  tjiat  a  certain  sum 
is  due  as  to  make  the  one  act  dependent  upon  the  other.  The  money 
awarded  is  equally  due  whether  the  collateral  security  be  delivered 
up  or  not.  I  therefore  think,  that,  even  if  there  was  an  excess,  of 
authority  in  thia  respect,  the  award  would  nsot  be  thereby  rendered 
bad.  Then  it  is  said  that  the  arbitrator  has  further  exceeded  the 
authority  conferred  upon  him  by  the  submission,  by  reason  of  his 
having  awarded  that  no  partnership  existed  between  Lay  and  Camp- 
bell in  respect  of  the  Wouldham  Court  Farm.  It  seems  to  me,  tha^ 
although  It  was  unnecessary  for  the  arbitrator  to  state  upon  the  face 
of  his  award  the  ground  upon  which  he  arrived  at  the  result  he  did 
as  to  the  accounts  between  the  parties,  the  fact  of  his  having  done  so 
does  not  vitiate  the  award.  Upon  the  whole^  therefore,  I  am  of 
opinion  that  the  award  is  good  upon  the  face  of  it,  and  consequently 
that  our  judgment  should  be  for  the  plaintiff. 
WiLLES,  J.,  and  Keating,  J.,  concurring, 

Jmd^ent  for  the  plaintiff 


*538]  ♦BRAMPTON  v.  BEDDOES.    Jatk  16. 

Upon  ft  sale  of  the  good-will  of  a  drapery  and  hosiery  business  ft>r  1702.,  the  Tender  < 
ed  that  be  would  not  carry  on  or  assiat  in  the  carrying  on  of  a  basinees  sneh  m  that  eanisd  » 
upon  the  premises  assigned,  widiin  two  miles,  under  the  forfeiture  of  iWH^  ta  be  reooveied  M 
liquidated  damages  .-—Held,  that  this  covenant  wat  broken  by  the  vendor's  snpplying  from  a 
plaoe  beyond  the  prescribed  limit,  goods  (to  the  amount  of  1502.)  to  customers  residing  within 
the  district,  at  their  solicitation. 

This  was  an  action  for  the  alleged  breach  of  an  agreement  whereby 
the  defendant  agreed  to  sell  to  the  plaintiff  the  lease  of  certain 
premises  in  Lupus  Street,  Pimlico,  together  with  the  good-will  of  his 
DQsiness  of  a  linen-draper,  haberdasher,  and  hosier,  for  the  suoi 
of  170Z.  The  agreement  contained  a  coyenant  on  Uie  part  of  the 
defendant  that  he  would  not  carry  on  or  assist  in  the  carrying  on  of  a 
business  such  as  that  then  carried  on  at  Noi  17  Lupus  street,  Pimlico 
fthe  premises  assigned),  witiin  ttvo'  miles  of  that  plsice,  under  the  for- 
feiture of  200t,  to  be  recoyered  as  and  in  the  nature  of  liquidated 
damages. 

The  declaration  set  out  the  agreement,  and  ayerred  that  the  defend- 
ant had,  in  breach  thereof,  carried  on  the  business  indicated  within 
the  prohibited  distance.    The  defendant  pleaded  not  guilty. 
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The  cause  was  trfed  before  Willes,  J^  at  the  sittings  in  London  in 
Michaelmas  Term  last.  It  appeared  that  the  defendant  had  bought 
certain  hosiery  and  othel*  gooas  with  which  he  had  intended  to  stock 
a  shop  he  was  abont  to  take  in  Southwark  f more  than  tr^'o  miles  from 
Lupas  street),  and  which  he  had  in  a  room  ne  occupied  in  the  neigh- 
boTirhood  of  Manchester  Square ;  that,  having  callea  upon  some  of  his 
old  cnstomers  in  Pimlico  for  the  purpose  of  collecting  debts,  he  was 
solicited  by  thetn  to  continue  to  supply  them  with  goods,  the  plain- 
tiflf  declining  to  supply  them  upon  credit ;  and  that,  yielding  to  their 
solicitations^  he  did  sell  hosiery  and  drapery  to  three  or  four  of  ' 
those  persons,  to  the  extent  of  about  150f.  in  all. 

It  was  submitted  for  the  plaintiff  that  this  was  a  breach  of  the 
defendant's  covenant:  and,  on  the  other  *hand,  it  was  con-  r^^og 
tended  that  the  mere  casual  supply  of  goods  to  three  or  four  ^ 
persons  within  the  prohibited  district,  the  defendant  having  no  shop 
or  place  of  business  within  the  distance  limited  by  the  agreement,  was 
not  a  ^'  carrying  on  of  business"  so  as  to  render  the  defendant  liable 
to  tbe  penalty. 

The  learned  Judge  directed  a  verdict  for  the  plaintiff  for  200?., 
reserving  leave  to  the  defendant  to  move  to  enter  a  verdict  for  him, 
if  the  Court  should  be  of  opinion  that  there  was  no  breach. 

ffawkins,  Q.  C,  in  Michaelmas  Term,  obtained  a  rule  nisi  accord- 

ingly.  ,  ^ 

Joyce  now  showed  cause. — ^The  substance  of  the  defendant's  con- 
tract is,  that  he  will  not  interfere  with  the  good-will  of  the  business 
which  he  professes  to  sell  to  the  plaintiff.  The  defendant  has  clearly 
beeix  guilty  of  a  breach  of  that  contract  by  furnishing  goods  to 
several  persons  who  for  some  reason  perferred  dealing  with  him  to 
dealing  at  the  shop.  It  will  be  suggested  that  there  can  be  no  breach 
of  a  covenant  like  this,  unless  the  party  has  some  shop  or  place  of 
business  within  the  protected  district.  That,  however,  is  disposed 
o£  by  the  case  of  Turner  v.  Evans,  2  Ellis  &  B.  512  (E.  C.  L.  R.  vol. 
75).  That  was  an  action  on  an  agreement  by  which  the  defendant,  a 
wine  merchant  at  Carnarvon,  sold  to  the  plaintiffs  his  house  and 
premises  at  Carnarvon,  and  his  stock  in  trade,  and  also  sold  the  good- 
will of  his  business,  and,  in  consideration  thereof,  promised  them  not 
directly  or  indirectly  to  "  set  np,  embark  in,  or  carry  on  the  business 
or  trade  of  a  wine  merchant  at  Carnarvon,  or  at  any  other  town  or 
place  within  the  three  counties  of  Carnarvon,  Anglesea,  and  Merio- 
neth :**  breach,  that  he  had  done  so.  On  the  trial,  it  was  admitted, 
tbat,  after  the  agreement,  the  defendant  *commenced  business  r^xAQ 
asti  wine  merchant  at  a  town  not  within  the  prohibited  district,  ^ 
and  from  thence  in  many  instances  supplied  wine  to  persons  resident 
within  the  district,  in  pursuance  of  orders  solicited  by  him  within  the 
district,  but  he  had  no  residence,  warehouse,  or  place  of  business 
within  the  district.  It  being  loft  to  the  Court,  as  a  mixed  question 
of  law  and  fact,  to  say  whether  this  was  jEt  breach, — it  was  held  that 
the  defendant  might  carry  on  business  within  the  district  to  such  an 
extent  as  to  be  a  breach  of  the  contract,  though  he  had  neither  place 
of  business  nor  stores  within  the  district.  Lord  Campbell  says :  "In 
ascertaining  what  the  meaning  of  the  contract  is,  I  must  look  to  the 
ctrcumstances ;  and  the  language  used  is  to  be  understood  with  reference 
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to  those.  I  am  not  now  to  say  what  the  phrase '  carrying  on  business 
at  a  place'  may  mean  in  the  Excise  Acts,  or  in  other  contracts ;  bat 
to  say  what,  in  common  sense,  it  means  when  used  by  one  who  sells 
the  business  of  a  wine  merchant  for  a  large  sum  of  money,  and 
promises  that  he  will  not  directly  nor  indirectly  carry  on  that  business 
within  a  specified  district.  It  cannot  then  be  supposed  to  mean  that 
he  may,  after  selling  the  good-will  of  that  business,  do  what  he  will 
within  the  district,  provided  he  has  no  cellars  or  stores  within  it  If 
so,  the  intention  of  the  parties  might  be  completely  defeated.  The 
intention  was,  that  the  plaintifi^,  who  purchased  the  good- will  of  the 
defendant's  business,  should  supply  his  customers.  But,  according 
to  the  defendant's  construction,  he  might  be  in  Carnarvon  every  day, 
solicit  orders  from  every  customer  in  the  place,  and  supply  them  as 
before,  except  that  the  wine  must  be  brought  from  a  cellar  outside  the 
district ;  and  thus  he  might  effectually  defraud  the  plaintiff  of  the 
business  which  they  bought  and  paid  for.  I  think,  however,  that  it 
^5411  ^^  ^^^  ^^  ^^^  essence  of  the  business  of  *a  wine  merchant  to 
J  have  a  warehouse,  cellar,  or  place  of  business  at  all :  and,  con- 
sequently,  that  there  might  in  point  of  law  be  a  breach  of  this  con- 
tract by  the  defendant,  without  his  having  any  of  those."  [The 
Court  called  upon. 

Hawkins^  Q.  C,  and  Righy,  to  support  the  rule. — The  simple  ques- 
tion is,  whether  there  was  evidence  that  the  defendant  had  been 
guilty  of  a  breach  of  his  agreement,  by  *'  carrying  on  bushiess"  within 
the  prohibited  distance.  What  was  proved  was  this,  that,  going 
round  the  neighbourhood  of  Lupus  Street  to  collect  debts  which  were 
due  to  him,  some  of  his  old  customers  told  him  they  could  not  get 
what  they  wanted  at  the  plaintiff's  shop,  and  asked  him  to  supply 
them,  which,  to  the  extent  of  four  or  five  instances,  amounting  alto- 
gether to  about  1502.,  he  consented  to  do  out  of  the  remnant  of  stock 
accidentally  left  upon  his  hands.  He  did  not  wo  there  to  solicit  orders ; 
and  his  residence  and  the  place  where  he  kept  his  goods  was  considerably 
more  than  two  miles  from  Lupus  Street.  Turner  v.  Evans,  2  Ellis  4 
B.  612,  is  a  totally  different  case.  There,  the  evidence  showed  that 
the  defendant  haa  taken  cellars  in  Chester,  from  whence  in  fifty 
instances  he  supplied  wines  to  persons  in  Carnarvon  and  elsewhere 
within  the  three  counties,  in  pursuance  of  orders  solicited  by  him  and 
his  agents  within  the  district.  And  Crompton,  J.,  said, — "  I  think  the 
question  is  one  of  fact.  Was  he  (the  defendant)  doing  this  on  system  ? 
for.  he  would  not  be  carrying  on  business  if  he  did  it  only  now  and 
then."  Suppose  the  defendant  had  had  a  shop  without  the  prescribed 
distance, — at  Brighton,  for  instance, — and  some  of  the  persons  he  had 
T  been  in  the  habit  of  supplying  in  Lupus  Street  chose  to  so  to  the  new 
shop,  would  that  be  a  breach  of  the  agreement  ?  No  aoubt,  a  man 
*5421  °^*y  carry  on  business  *in  a  given  district  without  having  a 
-'  shop  there.  That  was  the  point  of  law  decided  in  Turner  v. 
Evans.  The  sole  question  here  is,  whether  the  mere  accidental 
dealings  which  were  proved  to  have  taken  place  amounted  to  such 
a  carrying  on  of  business  as  to  constitute  a  breach  of  the  defendant's 
contract. 

Erle,  C.  J. — I  am  of  opinion  that  this  rule  must  be  discharged. 
That  which  the  defendant  did  was  a  plain  breach  of  his  agreement 
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not  to  carry  on  the  business  of  a  linen-draper,  haberdasher,  or  hosier 
within  two  miles  of  the  premises  in  Lupus  Street,  Pimlico.  The 
defendant  sold  his  business  to  the  plaintiff  for  170/.,  and  bound  himself 
not  to  carry  on  a  similar  business  within  the  distance  of  two  miles ; 
and  within  a  very  short  time  he  sold  to  customers  within  the  district 
who  had  been  in  the  habit  of  dealing  at  the  shop  goods  to  the  amount 
of  150Z.,  because  those  customers  could  not  obtain  the  accustomed 
credit  from  the  new  occupant.  It  is  perfectly  clear,  that,  to  constitute 
such  a  dealing  a  breach  of  the  agreement,  it  is  not  necessary  that  the 
defendant  should  have  a  shop  or  other  place  of  business  within  the 
prescribed  limit.  It  would  entirely  destroy,  the  value  of  the  good-will 
ne  sold,  if  the  defendant  could  bring  his  goods  within  the  district, 
and  so  prevent  the  customers  from  going  to  the  defendant's  shop.  It 
is  said  that  a  mere  casual  sale  of  goods  will  not  constitute  a  carrying 
on  of  business.  But,  however  that  may  be,  here  the  sales  were  to  a 
large  amount ;  and  I  cannot  entertain  a  doubt  that  the  defendant  has 
broken  his  contract. 

Williams,  J  — I  am  entirely  of  the  same  opinion.  The  defendant 
has  been  guilty  of  a  substantial  breach  of  his  agreement  not  to  carry 
on  the  business  in  question  within  two  miles  of  Lupus  Street.  The 
selling  as  ''^he  did  was  as  much  calculated  to  diminish  the  value  i-^r^q 
of  the  good-will  of  the  premises  as  if  the  defendant  had  opened  ^ 
a  shop  within  the  prescribed  distance. 

WiLLES,  J. — I  am  of  the  same  opinion.  Carrying  on  the  same 
business  means  continuing  the  sale  of  a  similar  description  of  goods 
within  the  area  of  prohibition. 

Keating,  J.,  concurred.  Bule  discharged. 
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A  TMtod  right  of  aotion  in  th«  holder  against  the  acceptor  of  a  hill  of  exchange  can  in 
feoeral  only  he  got  rid  of  by  a  release  or  hy  an  accord  and  satisfaction  as  between  them.  Bnt, 
if  the  bill  is  an  accommodation  bill,  and  the  holder  has  notice  of  that  fact  when  he  receives  it, 
payment  by  the  drawer  is  a  complete  discharge. 

Bills  which,  as  between  A.  and  B.,  the  respectiTe  drawers,  and  C,  the  acceptor,  were  in  the 
natare  of  accommodation  paper,  were  endorsed  to  the  plaintiffs,  for  ralne,  and  without  notice  of 
their  character.  A.,  B.,  and  C.  eventually  stopped  payment :  and,  upon  the  winding  np  of 
their  estates  under  inspection,  the  plaintiffs  recelTcd  on  account  of  the  bills  drawn  by  A.  upon 
G.  4t.  in  the  pound  from  A.'s  estate,  and  16«.  in  the  pound  from  the  estate  of  C;  and,  upon 
the  bills  drawn  by  B.  upon  C,  they  received  6«.  7d,  in  the  pound  from  the  estate  of  B.,  and 
14«.  bd.  in  the  pound  from  the  estate  of  0. 

Upon  the  result  of  the  whole  transactions  of  consignment  and  discount  between  A.  and  B. 
and  the  plaintiffs,  there  remained  a  large  balance  due  to  the  latter ;  and  they  sued  C.  upon  his 
aceeptances,  seeking  to  recover  the  difference  between  the  sums  paid  thereon  by  him  and  the 
amount  of  the  several  bills,  and  interest: — 

Held,  that  they  were  not  entitied  to  maintain  the  action  either  in  their  own  right  or  as  trus- 
tees for  A.  or  B. 

Jones  0.  Broadhurst,  9  0.  B.  173  (E.  C.  L.  R.  vol.  67),  observed  upon. 

This  was  an  action  brought  to  recover  89797. 11a.  10(2.,  the  balance 
alleged  by  the  plaintiffs  to  be  due  upon  six  bills  of  exchange  accepted 
hy  the  defendant  The  defendant  paid  into  Court  the  sum  of  908?. 
15a.  8(2.,  and  defended  as  to  the  residue;  and  in  the  result  issues  of 
law  and  fact  arose. 
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The  declaration  containei  six  counts.  The  first  was  upon  a  bill  of 
exchange  for  1000?.,  dated  the  12th  of  October,  1857,  drawn  by  W. 
Cheesebrough  k  Son  upon  the  defendant,  payable  at  three  months,  and 
*5441  *®"^^<^^s®^  ^y  ^'  Cheesebrough  &  Son  to  the  plaintiflFs.  The 
J  second  was  upon  a  bill  for  2000Z.,  dated  the  18th  of  November, 
1867,  drawn  bv  W.  Cheesebrough  &  Son  upon  the  defendant,  payable 
at  three  months,  and  endorsed  by  W.  Cheesebrough  &  Son  to  the 
plaintiflFs.  The  third  waa  upon  a  bill  for  2000?.,  dated  the  18th  (rf 
November,  1857,  drawn  by  W.  Cheesebrough  k  Son  upon  the  defend- 
ant, payable  at  three  months,  and  endorsed  by  W.  Cheesebrough  &  Soa 
to  the  plaintiflFs.  The  fourth  was  upon  a  bill  for  5000?.,  dated  the 
28th  of  November,  1857,  drawn  by  Yewdall  k  Son  upon  the  de- 
fendant,  payable  at  three  months,  and  endorsed  by  Yewdall  k  Son 
to  W.  Cheesebrougb  &  Son,  and  bv  W.  Cheesebrough  k  Son  to  the 
plaintiflFs.  The  fifth  was  uwm  a  bill  for  8000?.,  dated  the  2d  of 
December,  1857,  drawn  l^y  W.  Cheesebrough  &  Son  upon  the  defeod- 
ant,  payable  at  three  months,  and  endorsed  by  W.  Cheesebrough  &  Son 
to  the  plaintiflFs.  The  sixth  was  upon  a  bill  for  760?.,  dated  the  8d 
of  December,  1857,  drawn  by  W.  Cheesebrough  k  Son  upon  the 
defendant,  payable  at  three  months,  and  endorsed  by  W.  Cheesebrough 
k  Son  to  the  plaintiflFs. 

First  plea, — that  the  plaintiflFs'  claim  in  the  declaration  was  before 
action,  and  before  the  tender  thereinafter  tnentioned,  satisfied  and  dis- 
charged by  payment,  except  as  to  the  sum  of  878?.  16*.  8o?.;  and  that 
such  satisfaction  and  discbarge  was  in  manner  following,  that  is  to 
say,  in  part  by  payments  made  by  the  defendant  to  the  lawful  holders 
of  the  said  bills  or  exchange  after  the  same  became  due,  to  wit,  to  the 
Bank  of  England,  and  to  certain  bankers  carrying  on  business  in 
London  under  the  firm  of  Glyn,  Mills  k  Co.,  and  to  the  plaintiflfs, 
and  in  part  by  payments  suade  to  the  plaintiflFs  of  the  proceeds  of  tlie 
sale  of  certain  wool  of  the  defendaut,  which  proceeds  they  the  plain- 
*f>451  *^^  ^®^®  entitled  to  receive  as  holders  of  the  said  bills  *of 
-•  exchange  in  the  first,  second,  third,  fifth,  and  sixth  counts, 
and  which  they  did  receive  as  such  holders  in  part  payment  and  dis- 
charge of  the  last-mentioned  bills  of  exchange,  and  in  part  bj 
payments  made  to  the  plaintiffit  of  the  proceeds  of  the  sale  of  certain 
otner  wool,  which  last-mentioned  proceeds  thereof  the  plaintiflFs  were 
entitled  to  receive  as  holders  of  the  bill  of  exchange  in  the  fourth 
oount  mention^,  and  which  last-mentioned  proceeds  were  paid  to  and 
received  by  them  in  part  payment  and  discharge  of  the  said  last- 
mentioned  bill  of  exchange,  and  in  part  by  certain  payments  made  to 
the  plaintiflFs  by  the  drawers  of  the  bills  of  exchange  in  the  first, 
second,  third,  fifth,  ^nd  »ixth  counts  meujtipaed,  to  vfit,  W.  Cheesebrough 
k  Son,  and  which  last-mentioned  paymemts  were  made  by  the  said 
drawers  and  received  by  the  plaintiflfe  in  part  payment  of  the  said 
last-mentioned  bills  of  exchange;  that  the  said  claim  of  the  plaintiffs 
having  been  so  paid  and  satisfied  except  as  to  the  said  sum  of  878t 
lbs,  8d.y  he,  the  defendant,  before  the  commencement  of  this  action, 
tendered  and  oflFered  to  pay  to  the  pliiintiflFs  the  said  sum  of  878?.  16s. 
8(2.,  and  that  the  plaintiflFs  refused  to  receive  or  accept,  and  that  tha 
defendant  has  always  been  ready  and  willing  to  pay  the  same  to  the 
plaintiflFs,  and  now  brings  the  same  into  court  reaay  to  be  paid  tc)  the 
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plaintif& ;  that  this  action  is  brougtit  and  prosecuted  by  the  plaintifi 
wholly  on  their  own  account,  and  not  as  trustees  for  or  on  behalf  of 
the  said  W.  Cheesebrough  &  Sou  or  the  drawers  of  the  said  bills  of 
exchange,  or  either  of  them,  in  respect  of  any  part  of  the  said  claim, 
and  that  they  the  plaintiffs  do  not  sue  as,  and  are  not  entitled  to  sue 
as,  and  are  not,  trustees  in  respect  of  anythi«g  recovered  in  this 
action,  for  the  said  W.  Oheesebrough  &  Son,  or  any  other  person  or 
persons. 

Second  plea, — and  fiw  a  second  plea,  by  way  of  *equitable  r^g^g 
defence,  the  defendant  repeats  all  and  singular  the  allegations  ^ 
contained  in  the  firsit  plea,  and  the  bringing  the  money  into  court  as 
in  that  plea  mentioned,  and  says  farther  that  the  claim  of  the  plain* 
tifis  in  the  declaration  mentioned  is  fully  paid  and  satisfied  by  the 
moneys  paid  to  and  received  by  the  plaintifis  as  in  the  first  plea  men* 
tioned  and  the  said  sum  «o  tendered  and  paid  into  court;  and  that  the 
plaintiff  have  not,  either  on  their  behalf,  or  as  trustees  for  any  other 
person  or  persona,  any  right,  cause  of  action,  or  claim  in  respect  of  the 
causes  of  action  in  the  declaration  mentioned,  beyond  the  said  moneys 
so  paid  and  received  by  them  and  the  said  sum  so  tendered  and  paid 
into  court,  and  that  the  plaintiffs  have  not  brought  and  do  not  prose^ 
cute  this  action  as  trustees  for  or  on  behalf  of  any  person  or  persons 
in  respect  of  any  portion  of  the  claim  sought  to  be  recovered  in  this 
action. 

The  plaintiffs  joined  issue  on  these  pleas. 

Second  replication  to  the  first  plea, — thai  the  said  payments  made 
to  the  plaintiffs  bv  the  said  drawers  of  the  bills  of  exchange  in  the 
first,  second,  thira,  fifth,  and  sixth  oouats  mentioned,  as  in  the  first 
plea  alleged,  were  not  made  by  the  said  drawers  and  received  by  the 
plainti&  in  payment  or  discharge  of  the  said  or  any  part  of  the  said 
claim  of  the  plaintiffs  against  the  defendant  upon  and  as  the  acceptor 
of  the  said  bills  of  exchange  in  this  replication  mentioned,  or  any  of 
them,  or  in  satisfaction  and  dischai^ge  of  any  part  of  the  liability  of 
the  defendant  to  the  plaintiffs  upon  bis  acceptance  of  the  said  bills  or 
any  of  them,  but  were  made  by  the  said  drawers  and  received  by  the 
plaintiffs  in  payment  of  or  by  way  of  satirfacdon  and  discharge  of 
a  part  of  the  liability  of  them  the  said  drawers  upon  the  said  bills, 
and  were  made  by  them  as  the  drawers  thereof  only,  and  on  dieir 
aoQount. 

*The  plaintiffs  also  demurred  to  the  first  plea»  the  ground  of  t^kaj 
demurrer  stated  in  the  margin  being,  ^Hhat  the  plea  does  not  I- 
show  that  the  payments  alleged  to  have  been  made  by  the  drawers 
were  made  for  the  acceptor^  or  in  discbarge  or  extinguishment  of  tlie 
aceeptor's  liability  upon  tbe  said  bills  or  any  of  them." 

They  likewise  demurred  to  the  second  plea,  the  ground  of  demur- 
rer  stated  in  the  margin  being,  ''that  the  defence,  if  available  at  all, 
was  a  good  plea  in  bar  at  law,  and  thenafi^re  would  not  sustain  an 
equitable  plea." 

The  defendant  demurred  to  the  seoond  replication  to  the  first  plea, 
the  ground  of  demurrer  stated  in  the  margin  being,  ''  that  it  is  not 
necessary  that  the  payments  by  the  drawers  should  actually  have  been 
made  in  satisfaction  of  the  liability  of  the  defendant  to  the  plaintifib 
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on  the  bills,  but  it  is  suflSicient  if  they  were  made  in  satisfaction  of 
the  bills."     Joinders. 

The  issues  of  fact  came  on  to  be  tried  before  Erie,  C.  J.,  at  the 
sittings  in  London  after  Hilary  Term,  1860,  when  a  verdict  was  found 
for  the  plaintiffi  for  15,000?.  subject  to  the  opinion  of  the  Court  upon 
the  following  case : — 

1.  The  plaintiffs  have  been  for  many  years  before  and  since  the 
year  1857,  wool-brokers,  carrying  on  a  large  business  in  London  and 
Liverpool  under  the  firm  of  Bradbury  k  Cook. 

2.  The  defendant  was  in  the  year  1867  carrying  on  a  large  busi- 
ness as  a  wool -merchant,  top  manufacturer,  and  machine  wool-comber, 
and  otherwise,  at  Halifax,  under  the  firm  of  S.  0.  Lister  &  Co. 

8.  Among  other  persons  with  whom  the  plainti£fs  had  transactions 
in  the  way  of  their  business  in  and  before  the  year  1857,  were  Wil- 
liam Cheesebrough  arid  Samuel  Laycock  Fee,  who  were  then  carry- 
ing on  business  at  Bradford  as  wool-staplers  and  merchants  or 
*o481  *^®*^®^^  ^°  wool,  under  the  firm  of  William  Cheesebrough  k 
-'   Son. 

4.  The  course  of  dealing  between  the  plaintifis  and  Messrs.  Cheese- 
brough &  Son  was,  that  the  plaintiff  from  time  to  time  made  pur- 
chases of  wool  for  Messrs.  Cheesebrough  k  Son,  the  terms  of  payment 
being  generally  cash  at  short  dates ;  that  the  plaintiff  advised  Messrs. 
Cheesebrough  k  Son  of  the  purchases  and  dates  of  payment;  and  that 
Messrs.  Cheesebrough  &;  Son  before  or  on  the  day  of  payment  remitted 
to  the  plaintiffs  the  necessary  amount  in  cash  or  drafts  upon  London 
bankers. 

5.  Towards  the  end  of  the  year  1857,  a  general  commercial  crisis 
occurred ;  and  in  the  month  of  October  or  November  in  that  year 
Messrs.  Cheesebrough  k  Son  applied  to  the  plaintiff  to  receive  bills 
of  exchange  insteaa  of  cash  for  part  of  the  amount  which  they  were 
bound  to  remit;  and,  from  that  time  until  the  middle  of  December, 
Messrs.  Cheesebrough  k  Son  continued  to  make  a  large  portion  of 
their  remittances  by  bills  of  exchange.  Some  of  the  bills  so  remitted 
were  acceptances  of  Messrs.  Cheesebrough  k  Son,  others  were  accept- 
ances of  other  persons  then  running,  which  were  in  the  hands  of 
Messrs.  Cheesebrough  k  Son,  and  which  they  endorsed.  The  plain- 
tiffs took  the  bills  so  remitted  on  account,  crediting  Messrs.  Cheese- 
brough k  Son  with  the  full  amounts  of  them,  and  debiting  them  with 
the  amounts  paid  by  the  plaintiff  for  discount  on  paying  away  or 
discounting  the  bills. 

6.  The  circumstances  under  which  bills  of  exchange  in  the  place 
of  cash  were  remitted  to  and  taken  by  the  plaintiffs  are  explained  by 

^  letters  which  passed  at  that  time  between  Messrs.  Cheesebrough  k 
Son  and  the  plaintiff,  copies  of  which  accompanied  and  formed  part 
of  the  case. 

♦5491  ^'  -^^^"K  ^^®  ^^^^®  ^  remitted  to  and  taken  by  the  *plain- 
^  tiffs  were  the  six  bills  mentioned  in  the  declaration,  the  par- 
ticulars of  which  were  as  follows, — 1.  A  bill  of  exchange  dated  the 
12th  of  October,  1857,  drawn  by  Messrs.  Cheesebrough  k  Son  upon 
and  accepted  by  the  defendant,  for  the  sum  of  lOOOZ.,  payable  three 
months  after  date  to  the  order  of  the  drawers,  endorsed  by  Messrs. 
Cheesebrough  k  Son  to  the  plaintiffs  on  the  16th  of  October,  1857,— 
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2.  A  bill  of  exchange  dated  the  18th  of  November,  1857,  drawn  by 
Messrs.  Cheesebrough  &  Son  upon  and  accepted  by  the  defendant,  for 
the  sum  of  2000Z.,  payable  three  months  after  date  to  the  order  of  the 
drawers,  endorsed  by  Messrs.  Cheesebrough  &  Son  to  the  plaintiffs  on 
the  24th  of  November,  1857, — 8.  A  bill  of  exchange,  dated  the  same 
18th  of  November,  1857,  drawn  by  Messrs.  Cheesebrough  &  Son  upon 
and  accepted  by  the  defendant,  for  the  sum  of  2000Z.,  payable  three 
months  after  date  to  the  order  of  the  drawers,  endorsed  by  Messrs. 
Cheesebrough  &  Son  to  the  plaintiffs  on  the  24th  of  NovemlSer,  1857, 
— 4.  A  bill  of  exchange  dated  the  28th  of  November,  2857,  drawn 
by  Messrs.  Yewdall  &  Son  upon  and  accepted  by  the  defendant,  for 
the  sum  of  5000Z.,  payable  three  months  after  date  to  the  order  of  the 
drawers,  endorsed  by  Messrs.  Yewdall  &  Son  to  Messrs.  Cheesebrough 
k  Son,  and  by  Messrs.  Cheesebrough  &  Son  to  the  plaintiffs  on  the 
80th  of  November,  1857,-6.  A  bill  of  exchange,  dated  the  2d  of 
December,  1857,  drawn  by  Messrs.  Cheesebrough  &  Son  upon  and 
accepted  by  the  defendant,  for  the  sum  of  8000Z.,  payable  three 
months  after  date  to  the  order  of  the  drawers,  endorsed  by  Messrs. 
Cheesebrough  &  Son  to  the  plaintiffs  on  the  8th  of  December,  1857, 
— 6.  A  bill  of  exchange,  dated  the  3d  of  December,  1857,  drawn  by 
Messrs.  Cheesebrough  &  Son  upon  and  accepted  by  the  defendant,  for 
the  sum  of  750/.,  pavable  three  months  after  date  *to  the  order  r^gcA 
of  the  drawers,  endorsed  by  Messrs.  Cheesebrough  &  Son  to  '• 
the  plaintiffs  on  the  10th  of  December,  1857. 

8.  None  of  these  six  bills  was  paid  at  maturity ;  and  they  are  now 
in  the  hands  of  the  plaintiffs  as  endorsees  and  holders  for  valuable 
consideration,  as  above  mentioned. 

9.  The  following  are  the  facts  relating  to  the  bills  mentioned  in  the 
>  first,  second,  third,  fifth,  and  sixth  counts : — The  ordinary  business 

transactions  between  Messrs.  Cheesebrough  &  Son  and  the  defendant 
were  of  two  descriptions, — first,  sales  of  wools  from  Messrs.  Cheese- 
brough &  Son  to  the  defendant, — secondly,  consignments  of  wool-tops 
(being  wool  in  a  combed  and  prepared  state,  ready  for  being  spun  into 
worsted  yarn)  by  the  defendant  to  Messrs.  Cheesebrough  k  Son  as 
factors  for  sale.  The  course  of  dealing  between  them  was,  that  the 
defendant  paid  for  the  wools  by  his  acceptances  of  bills  of  exchange 
for  the  price,  drawn  upon  him  by  Messrs.  Cheesebrough  &  Son ;  and 
that  Messrs.  Cheesebrough  k  Son  paid  to  the  defendant  the  proceeds 
of  the  tops  consigned,  as  and  when  sold,  either  in  cash  or  by  handing 
over  to  the  defendant  bills  of  exchange  which  they  had  received  from 
their  customers,  and  which  in  some  cases  were  ana  in  other  cases  were 
not  endorsed  by  Messrs.  Cheesebrough  &  Son.  Messrs.  Cheesebrough 
'&  Son  also  made  advances  to  the  defendant  upon  the  security  of  the 
tops  consigned  to  them  and  in  their  hands,  previously  to  their  being 
sold.  The  mode  adopted  for  making  these  advances,  was,  that  Messrs. 
Cheesebrough  k  Son  should  draw  bills  of  exchange  upon  the  defend- 
ant; that  the  defendant  should  accept  these  bills,  that  Messrs.  Cheese- 
brough k  Son  should  get  the  bills  discounted,  and  should  pay  over 
the  proceeds  to  the  defendant;  Messrs.  Cheesebrough  k  Son  being 
^secured  by  the  tops  in  their  hands  upon  wliich  the  advance  r^ggi 
was  made,  and  being  able  if  necessary  to  pay  themselves  out  '• 
of  the  proceeds  of  those  tops  when  sold. 
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10.  The  above  was  the  regular  course  of  dealing  up  to  October  the 
9th,  1857.  From  that  day,  a  system  of  discounting  bills  began  between 
the  parties.  Both  firms  had  at  that  time  some  difficulty  in  meeting 
payments  then  falling  or  about  to  fall  due;  and  each  was  interestea 
in  the  other  continuing  to  meet  its  engagements :  and  the  discounting 
of  bills  was  resorted  to  for  this  purpose.  The  mode  adopted,  was,  thai 
Messrs.  Cheesebrough  &  Son  drew  bills  of  exchange  upon  the  defendant, 
the  defendant  accepted  these  bills,  Messrs.  Cheesebrough  &  Son  got 
them  discounted,  and  out  of  the  proceeds  made  payments  to  the  defend- 
ant from  time  to  time  as  required.  The  proceeds  obtained  by  Messrs. 
Cheesebrough  k  Son  upon  the  discounting  of  such  bills  of  exchange 
consisted  to  some  extent  of  cash,  but  principally  of  bills  of  exchange 
accepted  by  other  persons,  and  which  were  good  and  bonfi  fide  bills 
given  for  valuable  consideration.  The  whole  of  the  proceeds  was  not 
in  every  case  paid  over  by  Messrs.  Cheesebrough  &  Son  to  the  defend- 
ant :  and,  on  the  balance  of  all  the  transactions  in  discounting  bills, 
taken  together,  the  total  amount  of  the  acceptances  so  giveu  by  the 
defendant  considerably  exceeded  the  total  amount  of  the  payments  in 
cash  or  by  bills  received  by  him  from  Messrs.  Cheesebrough  &  Son, 
as  appears  by  the  discount  account  hereinafter  referred  to. 

11.  All  wools  purchased  by  the  defendant  from  Messrs.  Cheese- 
brough &  Son  previously  to  the  5th  of  October,  1857,  were  settled 
and  paid  for ;  and  no  subsequent  sales  of  wool  took  place  between 
^e^o-x   Messrs.  Cheesebrough  k  Son  and  the  defendant,  except  that 

J   *on  that  day  a  parcel  of  wool  amounting  to  221 Z.  195.  9rf.  was 
sold  by  Messrs.  Cheesebrough  k  Son  to  the  defendant. 

.12.  Annexed  were  accounts  extracted  from  Messrs.  Cheesebrough 
&  Son's  books,  in  which  the  transactions  between  them  and  the 
defendant  were  entered  in  three  accounts  called  '*  The  Wool  Account,'* 
"The  Top  Account,"  and  "The  Discount  Account."  Copies  of  these 
accounts  accompanied  and  formed  part  of  the  case. 

13.  At  and  from  the  time  the  acceptances  declared  on  were  given 
or  delivered  to  Messrs.  Cheesebrough  k  Son,  nothing  was  owing  by 
the  defendant  to  them  on  the  balance  of  all  the  accounts  taken 
together ;  and  the  result  was,  that  Messrs.  Cheesebrough  &  Son  had 
received  in  bills  running  at  the  time  of  the  stoppage  hereinafter  men- 
tioned a  very  large  balance  of  bills  drawn  upon  the  defendant  by 
them,  beyond  what  was  due  from  the  defendant  to  them. 

14,  The  bill  of  exchange  for  lOOOL  mentioned  in  the  first  count  was 
drawn  and  accepted  as  part  of  an  arrangement  for  an  advance  by 
Messrs.  Cheesebrough  upon  tops  of  the  defendant  then  in  their  hands 
and  unsold ;  which  advance  was  made  in  the  mode  previously  men- 
tioned. Upon  the  14th  of  October,  1857,  two  bills  of  exchange  for 
lOOOt  each  (one  of  which  was  the  bill  mentioned  in  the  first  count) 
were  drawn  upon  the  defendant  by  Messrs.  Cheesebrough  k  Son,  were 
accepted  by  the  defendant,  and  were  returned  by  him  to  Messrs. 
Cheesebrough  &  Son  for  the  purpose  of  their  getting  them  discounted. 
Upon  receipt  of  these  bills,  Messrs.  Cheesebrough  k  Son  paid  over  to 
the  defendant  acceptances  of  other  persons,  according  to  the  mode  of 
dealing  already  explained,  for  1992?.  17s.  in  the  whole.  These  last- 
mentioned  acceptances  were  received  by  the  defendant,  and  applied 
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by  him  to  hia  own  purpoaes.  This  transaction  is  entered  in  tbe  top 
*account  under  the  date  of  14th  of  October,  1857,  on  the  p^kcq 
credit  side,  and  loth  of  October  on  the  debit  side,  Imme-  L 
diately  previous  to*  this  transaction,  the  top  account  showed,  a 
balance  of  67422^  2a.  Id,  due  from  Messrs.  Cheesebrough  &  Son  to  the 
defendant. 

15.  The  acceptances  for  2000/.  and  2000Z.  mentioned  in  second  and 
third  counts  formed  part  of  the  item  of  15,713Z.  12^.  under  date 
of  November  18th,  1857,  and  were  given  by  the  defendant  to  Messrs. 
Cheesebrough  &  Son  on  that  day.  At  that  time  the  defendant  had 
acceptances  which  he  had  given  to  Messrs.  Cheesebrough  &  Son  for 
wool,  to  the  amount  of  90002.  and  60002.,  falling  due  in  seven  or  eight 
days;  and  he  had  other  large  acceptances  to  provide  for:  and  the 
bills  to  the  amount  15,713t  12«.  were  given  in  order  that  Messrs, 
Cheesebrough  &  Son  should  get  them  discounted  and  out  of  the  proceeds 
provide  the  defendant  with  money  to  assist  him  in  meeting  his  said 
acceptances.  In  fact  Messrs.  Cheesebrough  k  Son  were  enabled  by 
means  of  this  remittance  to,  and  did,  on  the  19th  and  20th  of  Novem- 
ber, provide  the  defendant  with  an  amount  of  about  14,0002.  out  of 
such  proceeds;  and  this  was  used  by  the  defendant  in  part  for  meeting 
the  two  acceptances  of  90002.  and  60002.,  and  in  part  for  meeting  the 
ojther  acceptances  falling  due  about  the  same  time.  This  transaction 
appears  in  the  wool  account  under  tbe  respective  dai^s  above  men- 
tioned. Immediately  before  the  giving  of  those  bills,  Messrs  Cheese- 
brough &  Son  were  indebted  to  the  defendant  in  about  25,8312.  on  the 
discount  account,  and  in  the  further  sum  of  about  6539/.  on  the  top 
account ;  and  the  defendant  was  indebted  to  Messrs^  Cheesebrough  & 
Son  in  the  sum  of  2212.  on  the  wool,  account. 

16.  The  two  bills  of  exchange  for  30002.  and  7502.  respectively 
mentioned  in  the  fifth  and  sixth  counts  were  drawn  and  accepted  as 
part  of  an  arrangement  ''^for  raising  money,  according  to  tlie  r*^K± 
mode  already  explained.  Upon  the  4th  of  December,  1857,  '■ 
bills  of  exchange  for  25,000/.  in  the  whole  (of  which  these  two  bills 
formed  part)  were  drawn  upon  the  defendant  by  Messrs.  Cheesebrough 
k  Son,  were  accepted  by  the  defendant,  and  were  handed  by  him  to 
Messrs.  Cheesebrough  &  Son  for  the  purpose  of  their  getting  them 
discounted,  and  by  means,  of  the  proceeds  making  advances  to  the 
defendant  from  time  to  time  as  required.  Messrs.  Cheesebrough  & 
Son,  either  at  the  time  or  shortly  afterwards,  returned  to  the  de^nd- 
ant  some  of  these  ^acceptances,  to  the  amount  of  11,2502.  in  the  whole, 
not  having  been  able  to  get  them  discounted ;  the  remainder,  includ-' 
ing  the  two  bills  mentioned  in  the  fiitb  and  sixth  counts,  they 
procured  to  be  discounted;  and,  upon  the  7th  of  December,  1867, 
they  paid  over  to  the  defendant  a  bill  for  10,0002.,  in  pursuance  of  thia 
arrangement.  This  bill  the  defendant  was  unable  to  get  discounted, 
and  his  stoppage  immediately  followed.  On  the  10th  of  December^ 
Cfther  bills  to  the  amount  of  2250^  and  cash  1402.  were,  remitted  by 
Messrs.  Cheesebrough  k  Son  to  the  defendant. 

17.  The  following  letters  passed  between  Messrs.  Cheesebrough  k 
Son  and  the  defendant  in  relation  to  the  said  item  of  25,0002.,  bearings 
date  respectively  the  8d  and  4th  of  December : — 
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'*  Bradford,  8d  December,  1857. 
I  "Dear  Sirs, — Agreeably  with  Mr.  Oddy's  instructioDS,  we  have 
I  drawn  the  bills,  amount  25,000Z.  Please  honour,  and  forward 
I  them  to-morrow.  At  the  same  time  give  us  the  dates  when  yoa 
I  require  payments  being  made  to  you,  and  in  what  form  most 
I  easy  for  ourselves,  in  consideration  of  the  present  state  of  the 
I  discount  market,  you  can  manage  with. 

£  "Wm.  Cheesebbough  &  Son. 

'  "Messrs.  S.  0.  Lister  &  Co.,  Halifax."  .g 

^jg-g.  *"  Bradford,  4th  December,  1857. 

^  J  ''Gentlemen, — Your  favour  of  this  morning,  enclosing  bills 
twenty-five  thousand,  is  duly  received,  and  the  amount  passed  to  your 
credit,  with  thanks. 

'*  Pro  Wm.  Cheesebbough  &  Son, 

"J.  A.  Middlebook." 
"  Messrs.  S.  C.  Lister  &  Co.,  Halifax." 

18.  On  or  about  the  loth  of  December,  1857,  the  defendant  stopped 
payment,  and  convened  a  meeting  of  his  creditors.  After  some  nego- 
tiation, an  arrangement  was  made  between  the  defendant  and  the 
greater  ilumber  of  his  creditors ;  and  in  pursuance  thereof  a  deed  of 
arrangement  and  inspectorship,  bearing  date  the  16th  of  January, 
1858,  was  prepared  and  executed  by  the  defendant,  by  the  inspectors 
named  in  it,  and  by  the  greater  number  of  the  creditors  of  the  defend- 
ant, including  the  Bank  of  England,  the  then  holders  of  all  the  bills 
declared  on  except  the  first,  for  lOOOt,  which  however  came  into  their 
possession  before  the  28th  of  January,  1858.  A  copy  of  this  deed 
accompanied  and  formed  part  of  the  case.  It  provided,  among  other 
things,  that  the  defendant  should  pay  in  full  all  the  debts  and  liabili- 
ties of  the  firms  therein  mentioned,  by  four  instalments,  one,  of  Qs. 
8d.  in  the  pound,  to  be  paid  at  the  expiration  of  six  calendar  months, 
another,  of  65.  8d,  at  the  expiration  of  twelve  calendar  months,  the 
third,  of  35.  4rf.,  at  the  expiration  of  eighteen  calendar  months,  and 
the  fourth,  of  85.  4d,  at  the  expiration  of  twenty-four  calendar  months 
from  the  1st  of  January,  1858,  with  interest  on  such  instalments 
respectively  from  that  day  at  the  rate  of  52.  per  cent,  per  annum,  and 
all  expenses  incurred  for  noting  and  commission  in  consequence  of  the 
dishonour  of  any  bills  of  exchange.  The  plaintifls  have  never  signed 
^*^g1   the  said  deed  or  taken  bills  of  exchange  for  the  several  *insta]- 

^    ^   ments  as  provided  by  the  said  deed  for  such  creditors  as  were 
desirous  to  have  them. 

19.  On  or  about  the  16th  of  December,  1857,  Messrs.  Cheesebrough 
&  Son  stopped  payment,  and  convened  a  meeting  of  their  creditors. 
An  arrangement  was  afterwards  made  between  them  and  their  credit* , 
ors ;  and,  in  pursuance  thereof,  a  deed  of  arrangement  and  inspector- 
ship bearing  date  the  22d  of  February,  1858,  was  prepared,  and  was 
executed  by  Messrs.  Cheesebrough  &  Son,  by  the  inspectors  named  in 
it,  and  by  the  greater  number  of  the  creditors,  including  among  others 
the  plaintiffs.  The  debt  or  claim  of  the  plaintiffs  against  Messrs. 
Cheesebrough  k  Son  amounted  at  the  time  to  about  20,694^  ISb^ 
including  the  claim  of  the  plaintifis  against  them  as  drawers  and 
endorsers  of  five  of  the  said  six  bills  of  exchange  respectively,  and 
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as  endorsers  of  the  sixth  of  such  bills ;  but  the  exact  amount  was  not 
inserted  in  the  deed,  nor  bad  it  at  that  time  been  ascertained  or  agreed 
npon  between  them.  A  copy  of  this  deed  accompanied  and  formed 
part  of  the  case. 

20.  At  the  time  that  the  defendant  and  Messrs.  Cheesebrough  & 
Son  respectively  stopped  payment,  there  were  in  the  hands  of  Messrs. 
Cheesebrough  &  Son  certain  wool-tops  of  the  defendant.  Under  an 
arrangement  which  was  made  between  the  parties  interested  in  these 
tops,  they  were  afterwards  sold ;  and  the  plaintiflFs  received  out  of  the  ^ 
proceeds  the  amounts  hereinafter  mentioned  by  way  of  dividend  upon 
the  said  bills. 

21.  Payments  and  sums  of  money  in  respect  of  the  five  bills  of 
exchange  mentioned  in  the  first,  second,  third,  fifth,  and  sixth  counts 
have  been  made  to  the  extent  and  under  the  circumstances  now  to  be 
mentioned : — Upon  the  1st  of  June,  1858,  the  Bank  of  England,  as 
the  then  holders  of  these  bills,  received  *from  the  defendant  r^^K*7 
and  his  inspectors  named  in  the  deed  of  arrangement  of  the  *• 
16th  of  January,  1868,  a  payment  of  6«.  8d.  in  the  pound  upon  the 
amount  of  each  of  the  said  five  bills  of  exchange,  together  with  inte- 
rest, &c.,  thereon ;  and  at  the  same  time  one  of  the  clerks  of  the  Bank 
of  England  produced  the  bills,  when  the  following  endorsement  was 
made  upon  each : — 

"  1858.  June  1st.  63.  8(2.  in  the  pound  with  interest,  paid  on  this 
bill  by  Mr.  Lister  and  his  inspectors  B.  B.,  H.  W.  B.,''  the  initials 
"  R.  B."  being  those  of  Mr.  Bicnard  Bidehalgh,  the  solicitor,  and  the 
initials  "  H.  W.  B."  beinc  those  of  Mr.  Henry  Webster  Blackburn, 
the  accountant  acting  for  Mr.  Lister  and  his  inspectors. 

22.  Upon  the  1st  of  January,  1859,  the  plaintifls,  through  Mr.  John 
Gibson,  the  manager  of  the  Bradford  Commercial  Joint  Stock  Com- 
pany, received  from  the  defendant  and  his  inspectors  a  second  pay- 
ment of  65.  8d.  in  the  pound  upon  the  amount  of  each  of  the  said  five 
bills,  with  interest,  &;c.,  and  at  that  time  Mr.  John  Gibson  produced 
the  bills,  when  an  endorsement  similar,  mutatis  mutandis,  to  that  of 
the  Ist  of  January,  1858,  was  made  upon  each  of  them. 

28.  Upon  the  7th  of  March,  1859,  the  plaintiff,  through  the  said 
Mr.  John  Gibson,  received  out  of  the  proceeds  of  the  before-mentioned 
tops  of  the  defendant  a  payment  of  I5.  4^d.  in  the  pound  upon  the 
amount  of  each  of  the  said  five  bills ;  and  at  that  time  Mr.  John  Gib- 
son produced  the  bills,  when  the  following  endorsement  was  made 
upon  each, — "  7th  March,  1859.     Is.  4Jd.  in  the  pound  on  this  bill 

Eaid  out  of  the  proceeds  of  Messrs.  S.  C.  Lister  &  Co.'s  tops.  B.  B., 
[.  W.  B." 

24.  1!*here  were  in  the  hands  of  third  parties,  at  the  time  of  the 
suspension  of  Messrs.  Cheesebrough  &  *Son  and  Messrs.  Lister  r^eeo 
k  Co.,  bills  of  exchange  drawn  by  Cheesebrough  &  Son,  and  ^ 
accepted  by  Lister  &  Co.  to  the  amount  of  100,8712.  Is.  Id,  and  Messrs. 
Lister  &.  Go.  had  only  received  consideration  from  Messrs.  Cheese- 
brough &  Son  to  the  amount  of  57,8097.  Is.  8d. ;  so  that  Messrs.  Lister 
k  Co.,  after  paying  the  full  amount  of  the  acceptances,  would  be  cre- 
ditors of  Messrs.  Cheesebrough  &  Son  to  about  48,00021,  without  taking 
into  account  any  payments  which  Messrs.  Lister  &  Co.  might  be  com- 
pelled  to  make  to  the  holders  of  bills  of  exchange  paid  to  them  hj 
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Messrs.  Gheesebrougb  k  Co.,  and  not  provided  for  by  the  previous 
holders. 

25.  On  the  9th  of  Junei  the  ibllowing  t^rms  of  arrangement  were 
reduced  into  writing  between  the  defendant  and  the  inspectors  of 
Messr&  CheesebrougVs  &  Son's  estate: — 

"  In  the  Matter  of  William  Cheesebroogfa  &  Son,  in  liquidation, 
and  S.  C.  Lister  k  Co.  of  Halifax. 
**  It  is  understood  between  the  inspectors  of  the  estate  of  Messrs. 
Cheesebrough  &  Son  on  the  one  party  aiMl  Mr.  S.  C.  Lister  on  the  other 
part,  that  all  the  holders  of  bills  on  which  the  estates  of  William 
Cheesebrough  &;  Son  and  Edward  Smith  are  together  liable^  shall,  in 
respect  of  these  bills,  take  the  share  of  the  proceeds  of  Edward  Smith's 
wool  in  the  hands  of  William  Cheesebrough  &  Son  which  under  the 
order  made  by  the  Court  of  Bankruptcy  at  Leeds  in  the  matter  of 
William  Cheesebrough  &  Son  and  Smith's  billholders,  such  bill- 
holders  are  entitled ;  and  that  no  claim  shall  be  made  by  Messrs. 
dieesebrough  k  Son's  estate  for  the  repayment  pf  any  part  of  the 
amount  to  bs  so  paid  in  respect  of  any  bill  or  bills  in  which  S.  C. 
Lister  k  Co.  are  interested ;  and,  it  having  been  ascertained  by  Mr. 
^59T  ^'  ^*  Blackburn,  the  acoountenty  that,  of  the  ^aceeptances 
-I  given  by  Messrs.  S.  C.  Lister  k  Co.  to  Messrs.  Cheesebrough  k 
Son,  the  amount  of  88,684Z.  lis.  6d.  only  are  legitimately  provable 
against  the  estate  of  William  Cheesebrough  k  Son,  being  the  amount 
which  upon  the  ultimate  balance  of  accounts  would  be  due  from  Wil* 
liam  Cheesebrough  k  Son  to  S.  C.  Lister  &  Co.  aflar  the  firm  of  S.  C. 
Lister  &  Co.  shall  have  paid  all  their  own  acceptances  in  full :  Mr. 
S.  C.  Lister,  therefore,  now  undertakes  that  he  will  ultimately  provide 
for  the  whole  of  S.  C.  Lister  k  Ca's  acoeptanees  of  William  Cheese- 
brough k  Son's  drafts,  with  the  exception  of  bills  amounting  to 
S8,684Z.  11«.  6d.;  and  that,  on  all  proo&  against  William  Cheese- 
brough k  Son's  estate  upon  such  acoeptanees  beyond  the  amount 
above  mentioned^  Mr.  Lister  will  repay  to  the  estate  of  William 
Cheesebrough  k  Son  whatever  may  be  paid  in  respect  of  such  excess 
of  proof;  and,  until  repayment,  the  share  of  proceeds  of  E.  Smith > 
wool,  and  the  dividends  from  William  Cheesebrough  k  Son's  estate 
payable  in  respect  of  bills  paid  by  William  Cheesebrough  k  Son  to 
Sw  C.  Lister  k  Co.,  and  held  by  the  Halifax  Joint  Stock  Bank  and  S. 
C.  Liater  &  Co.,  shall  be  withheld.    Dated  thi«  9th  day  of  Jun^  1858. 

"S.  0.  LiSTEB." 

26.  The  defendant  eladmed  and  received  from  the  inspectors  of 
Messrs.  Cheesehrongfa  k  Son  named  in  the  said  deed  the  dividend  at 
the  rate  of  45.  in  the  pound;  but  the  amount  upon  which  it  was 
received  was  not  pceeiaely  88,6842.  Ua.  6d^  for  reasons  which  it  is  not 
necessary  to  state.  Upon  the  11th  of  June,  1859,  Mesarsu  Cheese* 
brough  k  Son  and  their  inspectors  named  in  the  said  deed  of  the  22d 
of  February,  1858,  paid  to>  the  plaintiffs  20777.  10«.  6d,  being  the 
amount  of  the  first  dividend  of  4a.  in  the  pound  upon  the  sum  of 
*5601   ^^'^^^^  ^^'  which  aum  had  been  adjusted  as  the  ^amount  oa 

^  which  the  plaintiffs  were  entitled  to  prove,  and  included  the 
amounts  of  the  bilk  mentioned  in  the  first,  seeond,  third,  fifth,  and 
sixth  counts'  of  the  declaiatioa.  On  that  oocaaion,  these  five  bills 
were  produced  by  the  plaintifGi^  and  the  following  endorsensent  wa» 
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written  or  akamped  on  each, — **  June  llth,  1859.  A  first  dividend  of 
4*.  in  the  pound  paid  on  this  bill  from  Wm.  Cbeesebrough  &  Son's 
estate.  J.  H.  W.,  H.  W.  B.;"  the  initials  being  those  of  Mr.  J.  H. 
Wade,  the  solicitor,  and  Mr.  H.  W.  Blackburn,  the  accountant  to 
Cheesebrough  &  Son  and  their  inspectors.  At  the  same  time  the 
following  receipt  was  taken  from  the  plaintiff: — • 

"  11th  June,  1869. 
"Be  Wm.  Cheesebrough  &  Son»  in  liquidatSoiL 

'^Beceived  the  sum  of  two  thousand  and  serentj-seven  pounds,  ten 
shillings,  and  fi^ve  pence,  being  the  amount  of  a  first  dividend  of  49.  in 
the  pound  payable  to  us  upon  ten  thousand  three  hundred  and  eighty- 
seven  pounds  twelve  sfailhng&. 

"  2077Z.  105.  5c/."  "Bbadbuby  &  Cook." 

27.  On  the  4th  of  August,.  1859,  the  following  notice,  signed  by  the 
solicitors  of  the  inspectors  of  Messrs.  Cheesebrough  &  Son's  estate, 
was  served  on  the  plaintifTs  by  the  direction  of  Messrs.  Cheesebrough 
k  Son  and  their  inspeotors  :•>— 

"  Bradford,  4th  August,  1859. 
'^Tn  the  Matter  of  Wm.  Cheesebrough  &  Son. 

"  Dear  Sirs, — We  beg  to  inform  you,  that,  previously  to  the  pay- 
ment  in  liquidation  of  the  dividend  of  is.  in  the  pound  recently  made 
to  the  creditors  on  the  above  estate,  an  arrangement  was  made  with 
Messrs.  S.  C.  Lister  k  Co.,  by  which  the  dividend  then  about  to  be 
paid  by  Messrs.  Cheesebrough  &  Son's  estate  in  respect  of  bills  of 
exchange  upon  which  Messrs.  S.  C.  "^Lister  &  Co.  are  liable  r«5gi 
antecedently  to  Messrs.  Cheesebrough  &  Sou,  ahould,  as  be-  '- 
tween  the  estates  of  Messra  Cheesebrough  &  Son  and  Messrs.  S.  C. 
Lister  k  Co.,  be  treated  as  paid  on  account  of  Messrs.  S.  C.  Lister  & 
Co.,  and  afterwards  taken  into  aooount  and  adjusted  in  a  mode  then 
agreed  upon.  Messrs.  Cheesebrough  k  Son,  therefore,  desire  that  you 
should  not  claim  from  Meesrs.  S.  C.  Lister  k  Co,  the  payment  of  any 
amount  which  is  included  in  the  dividend  paid  to  you  out  of  Messrs. 
Cheesebrough  k  Son's  estate.  "Rawson,  Obobojs  k  Wads." 

''  Messrs.  Bradbury  k  Cook." 

28.  The  following^  are  the  &cts  relating  to  the  biU  mentioned  in  the 
fourth  count.  Messrs.  Yewdall  k  Son,  the  drawers  of  the  bill,  were 
wool  merchants ;  and  the  defendant  purchased  wools  of  Messrs.  Yew- 
dall k  Son,  and  gave  his  acceptances  in  payment,  which  were  latterly 
provided  for  by  Messrs;  Yewdall  k  Son  by  drawing  further  bills  upon 
the  defendant,  and  then  providing  him  with,  funds  to  meet  the  former 
bills.  The  result  was,  that,  at  the>  time  of  the  stoppage  of  Cheese- 
brough &  Son,  the  defendant,  and  W.  Yewdall  k  Son,  the^  defendant 
had  accepted  bills  of  Messrs^  Yewdall  k  Son  to  &  much  larger  amount 
than  he  had  received  value  for.  Messrs.  Yewdall  k  Son  had  large 
transactions  with  Cheesebrough  k  Son*  The  latter  acted  as  factors 
for  the  former,  and  had  accepted  bills  to  a  largo  amx>unt  upon  seneral 
consignment.  The  bill  for  5000i^  viz.  that  drawn  for  Yewdaff  k  Co. 
on  the  defendant^  was  given  under  the  following  circumstances : — The 
defendant  had  in  1867  purchased  wool  to  a  large  amount  &om  Messrs. 
Yewdidl  k  Son,  and  haa  given  bills  in  payment  which  when  due  were 
by  annangement  between  them  to  be  extended  by  renewals  or  bills  of 

a  B.  N.  a,  YOh.  xin.~22 
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later  date  into  1858.  Two  bills  of  exchange  given  under  those  cir- 
*fiA9i  cumstances  were  falling  due  on  *the  3d  of  December,  viz.  one 
^^^J  for  11,718?.  45.,  and  the  other  for  87801  Us.  6d.  On  the  6th 
of  November,  1857,  in  order  to  make  provision  for  these  bilk,  the 
defendant  delivered  to  Messrs.  Yewdall  &  Son  his  acceptance  for 
11,99 n.  08.  6d.  due  18th  of  March,  1858.  which  Messrs.  Yewdall  & 
Son  discounted,  and  handed  over  io  the  defendant  the  sum  of  10,500?. 
in  bills  and  cash ;  and  the  defendant,  on  the  8d  of  December,  1857, 
paid  the  two  bills  for  11,718/.  4*.  and  8780Z.  14«.  6d  Another  bill 
given  by  the  defendant  to  Yewdall  &  Son,  for  8646 tl75.,  was  falling 
due  on  t^ie  13th  of  December ;  and,  on  or  about  the  28th  of  November, 
Mr.  Yewdall  and  the  defendant  met  for  the  purpose  of  making  provi- 
sion for  the  meeting  of  that  bill. 

29.  The  following  letter,  written  by  Mr.  Brown,  the  then  partner 
of  the  defendant,  to  Yewdall  &  Son  on  the  25th  of  November,  had 
relation  to  this  bill : — 

'^Halifax,  Nov.  26th,  1857. 

Dear  Sir, — "  You  promised  to  write  us  ere  this  on  the  subject  of  the 
writer's  interview  with  you  the  other  day.  No  improvement  what- 
ever has  taken  place  here ;  consequently,  I  can  only  confirm  what  I 
said  the  other  day,  that,  unless  you  carry  out  in  its  entirety  the  agree- 
ment entered  into  with  you,  there  is  no  alternative.  We  have  other 
and  heavy  engagements  in  our  regular  business,  which  will  require 
all  our  endeavours  to  meet;  and,  as  the  transaction  with  you  was  of  a 
perfectly  understood  nature,  upon  you,  not  on  us,  must  rest  to  provide 
the  needful.  I  beg  of  you  to  take  the  whole  of  this  positively  and 
literally.  Let  there  be  no  mistake  about  it.  The  whole  amount  must 
be  provided  for  by  you.  Therefore,  we  give  you  notice  in  due  time. 
There  is  very  little  time  for  the  remainder  of  the  first  bill  to  be  had 
from  you.  We  shall,  therefore,  be  glad  of  a  remittance  in  due  course. 
*5631  ^®^®g^^P^  *^^  ^®  ^^  ^^^  receipt  of  this,  saying  whether  or  no 
■^  I  am  to  come  up  and  see  you.  Henby  Brown." 

"John  Yewdall,  Esq." 

80.  On  that  occasion  (28th  November)  Messrs.  Yewdall  &  Son  drew 
and  the  defendant  accepted  bills  of  exchange  for  14,950?.  10s,  6d.;  and 
the  defendant  deliverea  the  acceptances  to  Mr.  Yewdall,  including  the 
bill  for  fyQOOl,  mentioned  in  the  fourth  count,  which  he  was  ta  get 
discounted  and  hand  over  the  proceeds  to  the  defendant,  to  enable 
him  to  meet  the  bill  for  8646?.  175.,  and  also  pay  him  the  diflference 
between  the  amount  of  the  two  bills  for  11,713Z.  lis.  and  87801.  14«. 
6d.,  and  the  10,500?.  received  by  him  as  before  mentioned.  The 
acceptances  for  14,950?.  10*.  6d.  were  discounted  by  Messrs.  Yewdall 
&  Co. ;  but  the  proceeds  were  never  received  by  the  defendant.  All 
that  the  defendant  obtained  from  Messrs.  Yewdall  &  Son  in  respect  of 
the  acceptances  for  14,950?.  lOs.  6c?.,  was,  their  acceptance  for  10,000?., 
which  he  was  unable  to  discount  with  his  bankers :  and  the  suspension 
of  the  defendant  immediately  followed. 

81.  On  the  17th  of  December,  1857,  Messrs.  Yewdall  &  Son  stopped 
payment.  An  arrangement  was  entered  into  between  them  and  their 
creditors,  and  in  pursuance  thereof  a  deed  of  inspectorship  bearing 

date  the  — —  day  of ,  1858,  was  prepared,  and  was  executea 

by  Messrs.  Yewdall  &  Son,  by  the  inspectors  named  in  it,  and  by  the 
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principal  creditors,  including  the  plaintiff.    A  copy  of  this  deed 
accompanied  and  formed  part  of  the  case. 

32.  At  the  time  that  Messrs.  Cheesebrough  &  Son  and  the  defendant 
and  Messrs.  Yewdall  &  Son  respectively  stopped  payment,  there  were 
in  the  hands  of  Messrs.  Cheesebrough  &  Son  certain  wools  the  pro- 
perty of  Messrs.  Yewdall  &  Son.  Under  an  *arrangement.  f^koa 
which  was  made  between  the  parties  interested  in  these  wools,  ^ 
they  were  afterwards  sold ;  and  the  plaintifiEs,  as  holders  of  the  bill  for 
5000^.,  received  out  of  the  proceeds  the  amount  hereinafter  mentioned  ^ 
by  way  of  dividend  upon  the  amount  of  this  bill,  having  previously 
signed  the  under-mentioned  documents.(a) 

(a)  "To  Meisrs.  WillUtm  Cheesebrough  and  Samnel  Layoook  Tee,  of  Bradford,  in  the 
eovntj  of  York,  wool-etaplers,  earrying  on  bneiness  nnder  the  Arm  of  W.  Cheetebrongh  & 
Son,  and  to  Meesn.  William  Aekroyd,  John  Foster,  Edward  Townend,  and  William  Qnilter, 
the  inapeetora  appointed  by  the  oreditors  of  the  said  firm  to  roperintend  the  winding  up  of  their 
estate. 

'<  0«ntlemen,— We,  the  undersigned,  being  the  holders  of  the  several  bills  of  exchange,  the 
dates,  amounts,  and  partienlars  of  which  are  set  opposite  to  our  respeotlye  names  in  the  schedule 
on  the  other  side  written,  and  as  saoh  entitled  to  the  proeeeds  of  certain  property  in  the  hands 
of  the  said  firm  of  W.  Cheesebroagh  A  Son,  as  agents  or  factors  for  Messrs.  Yewdall  A  Son,  both 
firms  being  insolvent,  do  hereby  request  and  anthorise  yon  to  p^y  over  to  Messrs.  William 
Fowler  and  Arthur  George  Chapman  such  proeeeds  on  our  behalf;  and  we  do  declare  that  the 
said  William  Fowler  and  Arthur  George  Chapman  are  fViUy  authorised  on  our  behalf  to  settle 
and  a<yust  with  you  all  aeoounts,  elaims,  and  matters  in  reference  to  the  said  proceeds  and 
rights,  and  to  bind  us  in  referenoe  thereto ;  also  that  their  receipts  shall  be  to  you  good  and 
sufficient  discharges  for  all  moneys  and  efiects  to  which  we  may  be  entitled  as  aforesaid,  and 
shall  exonerate  you  and  every  of  you  from  all  responsibility  in  respect  of  the  application  of 
the  said  moneys." 

**  November  26, 1868. 

"  Memorandum  of  agreement  made  and  entered  into  this  26th  of  November,  1868,  between 
the  undersigned  persons  and  firms  mentioned  in  the  schedule  hereunder  written  or  hereunto 
annexed,  of  the  one  part,  and  William  Fowler,  of  Ac,  and  Arthur  George  Chapman,  of  Ac,  of 
the  other  part :  Whereas,  W.  Cheesebrough  A  Son  suspended  their  payments  on  or  about  the 
16th  of  December  last ;  and  whereas  John  Yewdall,  of  Rawden,  in  the  county  of  York,  wool- 
stapler,  carrying  on  business  nnder  the  firm  of  Yewdall  A  Son,  at  or  about  the  same  period  also 
suspended  payment :  and  whereas  the  estates  of  the  said  W.  Cheesebrough  A  Son  and  of  the 
said  John  Yewdall  are  now  in  course  of  liquidation  nnder  deeds  of  inspectorship  providing  for 
the  administration  of  the  said  estates  in  accordance  with  the  laws  of  English  bankruptcy ;  and 
whereas  the  undersigned  persons  and  firms  mentioned  in  the  said  schedule,  being  respectively 
holders  of  the  bills  of  exchange  mentioned  or  referred  to  in  the  said  schedule,  and  the  amounts 
of  which  bills  are  set  opposite  to  their  respective  names  or  signatures,  claim  to  be  entitled  to 
the  proceeds  of  certain  wools  belonging  to  the  said  John  Yewdall,  trading  as  aforesaid,  and  by 
him  consigned  to  or  deposited  on  his  behalf  with  the  said  firm  of  W.  Cheesebrough  A  Son  for 
sale  on  oommission  or  otherwise ;  Now  it  is  hereby  agreed  between  and  by  the  said  parties 
hereto,  and  the  undersigned  persons  and  firms  named  or  referred  to  in  the  said  schedule  do 
hereby  agree,  as  follows,  -namely,  that  the  said  William  Fowler  and  Arthur  George  Chapman, 
on  behalf  of  the  persons  and  firms  named  or  referred  to  in  the  said  schedule,  be  authorised  to 
a«t  aa  trustees  for  the  purpose  of  receiving  from  all  parties  interested  the  whole  of  the  said  bills, 
and  by  these  means  and  otherwise  as  may  be  necessary  obtaining  possession  of  the  said  wools 
or  the  proeeeds  tl^ereof,  and  that  they  the  said  William  Fowler  and  Arthur  George  Chapman 
have  fnll  power  to  use  the  names  of  the  undersigned  for  that  purpose,  or  any  of  them,  either^ 
individually  or  as  representing  the  whole  or  some  only  of  them,  and  otherwise  for  accomplish-* 
ingthe  objects  set  forth  in  this  memorandum,  and  their  receipt  given  to  the  said  Messrs. 
Cheesebrough  A  Son  or  thf  ir  inspectors  or  others  holding  the  said  wool,  or  the  proceeds  thereof, 
shall  be  a  sufficient  discharge  to  the  parties  paying  or  delivering  the  same  for  the  amount  of  the 
money  or  the  particulars  of  the  goods  in  and  by  such  receipt  expressed  to  be  paid  or  received; 
that,  upon  the  receipt  of  the  proceeds  of  the  said  wools,  the  said  William  Fowler  and  Arthur 
George  Chapman  are  to  divide  the  same,  after  payment  or  deduction  of  the  expenses  incurred 
by  them  or  by  the  inspectors  of  the  estate  of  Cheesebrough  A  Son  in  the  realisation  of  the  pro- 
ceeds of  the  said  wools,  or  the  appropriation  thereof,  or  otherwise  relating  to  the  claims  of  the 
bill  holders,  rateably  amongst  the  holders  of  the  whole  of  the  said  bills ;  that  the  said  William 
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*6B51  *^^'  Payments  ai^d  sums  of  money  in  respect  of  the  bill  of 
J  exchange  mentioned  in  the  fourth  count  have  been  made  to 
the  extent  and  under  the  circumstances  now  to  be  mentioned : — Upon 
the  1st  day  of  June,  I808,  the  Bank  of  England^  as  the  then  ho)aers 
*^^&\  ^^  *^^^  *bill,  received  from  the  defendant  an<J  his  inspectors  a 
J  payment  or  first  instalment  of  6s.  8d,  in  the  pound  upon  the 
amount*  of  the  said  bill,  with  interest,  &;c.;  and  an  endorsement  was 
then  made  upon  that  bill  similar  to  that  made  at  the  same  time  upon 
each  of  the  other  five  bills  mentioned  in  the  declaration.  Upon  th^ 
1st  of  January,  1859,  the  plaintiflfs  received  from  the  defendant  and 
his  inspectors  a  second  payment  or  instalment  of  68.  9d.  in  the  pound 
upon  the  amount  of  the  same  bill,  with  interest,  &c.;  and  an  endorse- 
ment was  then  made  upon  that  bill  similar  to  that  made  aj^.  th^  saipe 
time  upon  each  of  the  oth^r  five  bills. 

*5671  ^^'  ^P^^  ^^^  ^^^  ^  Januarv,  1869,  th&  plainti£b  ^received 
J  out  of  the  proceeds  of  the  berore-mentioneJi  wools  of  Messrs. 
Yewdall  &;  Son  which  were  in  the  hands  of  Messrs,  Cheesebrough 
if  Son,  a  payment  or  dividend  of  5$,  7cf.  in  the  pound  upon,  the  amount 
of  the  said  bill;  and  at  that  time  the  bill  was  produced,  and  the  fol- 
lowing endorsement  made  upon  it, — "4th  January,  1859,  Paid  5». 
7ii.  in  the  pound,  proceeds  of  wool  re  Cheesebrough  and  Spn,  Ex  parte 
Yewdall  &  Son.  M.  S.  4;  Y.  G."  The  initials  M.  S.  &  Y.  G.  were 
those  of  the  solicitors  in  London  for  the  trustees  distributing  the  fund. 

85.  At  the  same  time,  the  following  receipt  was  given  by  the  plain- 
tiffs,— "Received  the  4th  of  January,  1859,  of  William  Fowler  and 
Arthur  G.  Chapman  the  sum  of  2177Z.  lOa,,  being  55.  7rf.  in  the  pound 
on  the  bills  of  exchange  for  7800?.  held  by  us,  and  our  proportion  of 
the  proceeds  of  certain  wools  in  the  hanas  of  Messrs.  Cheesebrough 
&  Son  divisible  among  the  holders  of  certain  bills  of  exchange  in 
respect, of  which  the  said  firms  of  Cheesebrough  ^  Son  and  Yewdall 
&  Son  are  jointly  liable.    Bbadburt  k  Coox." 

86.  Upon  the  7th  of  March,  1859,  the  plaintiflb  received  out  of  the 
proceeds  of  the  before-mentioned  tops  of  the  defendant,  which  were 
in  the  hands  of  Messrs.  Cheesebrough  &.  ^n  {^.payment  of  I3.  4|^  in 
the  pound  upon  the  amount  of  the  said  bill;  and  the  bill  was  then 
produced,  and  an  endorsement  made  upon  it  similar  to  that  made  at 
the  same  time  upon  the  other  five  bills.  The  plaintiffs  received  no 
dividend  from  the  estate  of  Messrs.  Cheesebrough  &  Sofi  upon,  this 
bill,  or  any  part  of  the  amount  of  it. 

87.  The  oefendant  retained  Messrs.  Yewdall  k  Son's  said  aoceptanoe 
for  10,000/.,  and  as  the  holder  of  it  received  out  of  the  nroceeds  of  t|ie 

^  same  wools  of  Messrs.  Yewdall  Jc  Son  in  Me^rs,  Cheesebrougb  t^ 

Fowler  and  Arthur  George  ChapnuMi  shall  inoar  no  personal  responsibili^  whaterer  in  the 
condnct  of  this  matter,  but  shall  be  Indemnifled  by  the  undersigned  for  any  legal  or  other 
expenses  which  they  may  inonr  in  carrying  out  the  olgeots  of  this  memorandum,  as  to  which 
they  are  to  have  ftill  discretion  to  take  snoh  proceedings  or  to  dlscontiane  the  same  where 
taken  as  they  or  their  legal  adrisers  may  think  adrisable,  and  also  that  they  shall  be  at  liberty 
to  employ  snch  persons  as  aoeonntants  or  otherwise  as  they  may  think  necessary  or  proper,  i| 
being  clearly  understood  that  no  personal  risk  or  liability  whaterer  is  to  attach  or  belong  to  tha 
said  William  Fowler  and  Arthur  Oeorge  Chapman  by  reason  of  any  fhilure  on  their  part  to 
aeeomplish  the  objeeta  of  this  memorandum,  or  otherwise  with  relaUon  to  the  matters  afbresaid, 
or  any  of  then." 

The  names  of  Bradbury  A  Cook  appeared  in  the  schedule  at  the  holders  of  the  biU  fbc  M9ML 
mnatloned  in  the  fourth  count  of  the  declaration. 
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Son's  baiids  a  diridencl  or  ahare  at  the  same  rate  of  58.  Id.   r^^oQ' 
*in  the  pound  Upon  tiie  amount  of  that  bill    Messrs.  Yewdall    L 
k  Son  have  taken  a  credit  as  between  them  and  the  defendant  for  the 
dividend  of  5«.  id.  in  the  pound  on  tbe  60002.  bill  received  by  the 

flaintiffs  out  of  the  proceeds  of  their  wool,  as  before  mentioned. 
Tpon  taking  the  account  between  the  two  estates  o^  Messrs.  Yewdall 
&  Co.  and  the  defendant^  a  sum  of  94002.  ^8.  lid. on  the  balance  would 
be  due  from  Messrs.  Yewdall  &  Son  to  the  defendant,  giving  the 
defendant  credit  for  the  payment  in  full  ot  all  his  acceptances  of  bills  j 
drawn  upon  him  by  Messrs.  YeWdall  &  Son,  and  after  ^ving  credit 
to  Messrs.  Yewdall  Jc  Son  for  the  said  dividend  of  &8.  7d.  in  the  pound 

Sid  upon  the  bill  mentioned  in  the  fourth  count.  Accordingly,  on 
8 13th  of  April,  1860,  the  defendant  claimed  and  received  a  divi- 
dend of  is.  4d  in  the  pound  upon  that  amount  from  Messrs.  Yewdall 
k  Son's  estate. 

88.  On  the  1st  ot  July,  1859,  all  the  creditors  of  the  defendant 
exc^  the  plaintif^^  received  from  the  defendant  and  his  inspectors  a 
third  payment  of  3«.  id.  in  the  pound  upon  the  amount  of  their 
respective  debts,  with  interest,  &;c.,  as  before  mentioned,  or  so  much  of 
that  amount  as  was  actually  due  to  them.     The  defendant  refused  to 

Eay  to  the  plaintifis  the  full  amount  of  th^  said  instalment  and  interest ; 
at  was  prepared  to  pay  the  plaintiffs  what  would  remain  due  on  all 
the  bills  aifter  taking  credit  for  the  said  dividend  paid  out  of  Messrs. 
Cheese brough  &  Son's  estate  on  the  said  11th  of  June,  1859,  on  five 
of  the  bills,  and  the  dividend  or  payment  out  of  Messrs.  Yewdall  & 
Son's  wools  paid  on  the  4th  of  Januarv,  1859,  on  the  other  bill :  and 
he  contends  that  he  is  entitled,  under  the  circumstances,  to  the  benefit 
in  this  action  of  these  respective  dividends  and  payments. 

89.  The  plaitttiflfe,  on  the  other  hand,  claim  from  the  defendant,  and 
6onlend  that  they  are  entitled  to  *recover,  the  balance  of  urin-  pggo 
cipid  and  interest  up  to  the  day  of  the  trial  upon  the  saia  six  ^ 
bills  of  exchange,  aiker  crediting  the  payments  made  by  the  defend- 
ant and  his  inspectors  and  the  amount  received  from  the  proceeds  of 
th^  said  tops  belonging  to  him :  and  they  contend  that  the  defendant 
is  not  entitled  to  the  benefit  of  the  said  dividend  of  is.  in  the  pound 
reoeived  by  the  plaintiffs  from  Messrs.  Cheesebrou^h  &  Son's  estate^ 
or  of  the  said  payment  of  5«.  7d.  in  the  pound  received  by  the  plain- 
ti!B  out  of  th6  proceeds  of  the  wools  of  Messrs.  Yewdall  &  Son  under 
the  circumstances  before  mentioned. 

40.  The  defendant^  on  the  6th  of  January,  1860,  paid  into  Court 
the  Bum  of  878t  155.  6d.,  and  on  the  14th  of  February,  1860,  the 
farther  sum  of  S9l,  making  in  all  the  sum  of  908?.  15*.  8d,  the  effect 
of  which  is,  that,  if  he  is  right  in  his  contention,  all  the  said  bills  of 
exchange  are  fully  discharged  and  paid. 

The  court  was  to  be  at  liberty  to  amend  or  alter  the  pleadings  in 
Wich  toatinet  and  upon  such  terms  as  they  might  think  necessary  or 
advisable  to  determine  the  real  questions  at  issue  between  the  parties* 

The  Court  were  to  have  power  to  draw  all  inferences  of  fact. 

41.  The  questidns  for  the  opinion  of  the  Coiirt  were, — ^first,  whether 
the  diVideM  of  is.  in  the  pound  received  by  the  plaintife  out  of 
Messrs.  CheesebroUgh  &  Son's  estate  as  above  stated  in  respect  of  the 
bill  of  exchange  mentioned  in  the  first  count,  discharges  the  defendant 
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as  the  acceptor  to  that  extent  from  liability  to  the  plaintiflEs  upon  such 
Tjill^ — secondly,  whether  the  said  dividend  of  4a.  in  the  pound  received 
by  the  plaintiflFs  in  respect  of  the  said  bills  of  exchange  mentioned  in 
the  second  and  third  counts,  discharges  the  defendant  as  the  acceptor 
♦fi7ni  ^  *^^*  extent  from  liability  to  the  plaintiffs  upon  such  biUs, — 
^'^-l  *thirdly,  whether  the  said  dividend  of  4«.  in  the  pound 
received  by  the  plaintiflfe  in  respect  of  the  said  bills  of  exchange  men- 
tioned in  the  fifth  and  sixth  counts,  discharges  the  defendant  as  the 
acceptor  to  that  extent  from  liability  to  the  plaintiflfe  upon  such  bills, 
— fourthly,  whether  the  dividend  or  payments  of  5«.  7<L  in  the  pound 
received  by  the  plaintiflfe  out  of  the  proceeds  of  Messrs.  Yewdall  k 
Son's  wools  as  before  stated,  in  respect  of  the  bill  of  exchange  men- 
tioned in  the  fourth  count,  discharges  the  defendant  as  the  acceptor  to 
that  extent  from  liability  to  the  plaintiflfe  upon  that  bill. 

If  all  these  questions  should  oe  answered  in  the  aflSrmative,  then 
the  verdict  entered  for  the  plaintiffs  was  to  be  set  aside,  and  a  verdict 
to  be  entered  for  the  defendant.  If  all  or  any  of  these  questions 
should  be  answered  in  the  negative,  the  verdict  entered  for  tne  plain- 
tiffs was  to  stand  for  such  amount  as  might  be  afterwards  ascertained 
to  be  correct,  in  accordance  with  the  answers  to  the  above  questions. 
Montague  Smith,  Q.  C.  (with  whom  was  Watkin  Williams),  for  the 
*fj7n  pl^ii^^^®-(^) — The  main  question  is,  'whether  the  defendant  is 
J  entitled  to  have  credit  for  the  payments  made  on  account  of 
the  bills  mentioned  in  the  first,  second,  third,  fifth,  and  sixth  pounts 
by  Cheesebrough  4;  Son's  inspectors.    As  between  these  parties,  the 

(a)  The  points  marked  for  argament  on  the  part  of  the  plaintiffg  were  aa  follows : — 

<'  1.  That  they  are  entitled  to  hare  all  the  four  questions  whieh  are  submitted  for  the  opinion 
of  the  Court  answered  in  their  fkrour,  and  to  have  the  verdict  stand  for  them : 

"  2.  That,  as  to  the  first  three  questions,  the  receipt  by  the  plaintilTs  of  the  dividend  men- 
tioned in  those  questions  did  not  discharge  the  defendant  as  the  acceptor  to  that  extent  from 
liabilitjr  to  the  plaintiffs  upon  the  bills  ,*  and  that,  notwithstanding  such  dividend  or  payment 
by  or  on  account  of  the  drawers,  the  plaintiffs  are  entitled  to  be  paid  by  or  recover  from  the 
defendant  as  the  acceptor  the  frUl  amount  of  the  bills  of  exchange,  with  interest,  according  to 
the  engagement  entered  into  by  him  by  virtue  of  his  acceptance  of  the  bills :  Jones  v.  Broad- 
hurst,  9  0.  B.  173 : 

"  3.  That  a  payment  made  by  the  drawer  upon  a  bill  of  exchange,  in  respect  of  his  owa 
liability  as  drawer,  does  not  satisfy  or  discharge  the  liability  of  the  acceptor  as  acceptor ;  sad 
that,  in  order  that  a  payment  by  the  drawer  may  have  any  such  effect,  it  must  be  made  by  him 
and  received  by  the  holder  of  the  bill  as  a  payment  on  account  of  the  acceptor,  and  in  disehaig* 
of  the  acceptor's  liability : 

"  4.  That,  in  this  case,  the  dividend  npon  the  estate  of  Messrs.  Cheesebrough  A  Son  was  a 
payment  which  the  plaintiffs  were  entitled  to  receive  and  did  receive  in  respect  of  their  daim 
against  the  firm  as  drawen,  and  independently  of  any  daim  against  the  defendant  as  acceptor ; 
and  that  their  position  in  this  respect  was  not  and  could  not  be  altared  by  the  secret  arrange 
ment  between  the  defendant  and  the  inspectors  of  Messrs.  Cheesebrough  A  Son  mentioned  in 
paragraph  25  of  the  special  case,  or  by  .the  subsequent  letter  of  the  4th  of  August,  1869,  set  cat 
fin  paragraph  27: 

**  5.  That  the  only  exception  to  the  propositions  above  stated,  is,  in  the  ease  of  biUi  of 
exchange  accepted  by  the  acceptor  for  the  accommodation  and  benefit  of  the  drawer;  but  that 
none  of  these  bills  were  accommodation  bills, — the  defendant  in  each  case  being  intended  to 
receive  and  in  fact  receiving  either  consideration  or  part  of  the  proceeds,  and  the  defendaa^  M 
appears  by  paragraphs  24  and  25  of  the  special  case,  being  debited,  as  between  himself  and 
Messrs.  Cheesebrough  A  Son,  as  the  acceptor  of  these  bills,  and  as  the  person  primarily  litblo 
thereon  for  the  amount  of  the  bills : 

**  0.  As  to  the  last  question,  that  the  dividend  or  payment  mentioned  in  this  question  did  not 
discharge  the  defendant  as  the  acceptor  to  that  extent  from  liability  to  the  plaintiib  upon  that 
bill,  for  reasons  similar  to  those  assigned  In  respect  of  the  first  three  questions." 
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bills  are  not  accommodaiion  bills.  **  An  *accommodation  bill,"  r^r^o 
says  Byles,  J.,— Byles  on  Bills,  8th  edit.  119,— *'is  a  bill  to  ^  *^ 
which  the  accommodating  party,  bo  he  acceptor,  drawer,  or  endorser, 
has  put  his  name,  without  consideration,  for  the  purpose  of  benefiting 
or  accommodating  some  other  party,  who  desires  to  raise  money  on 
it,  and  is  to  raise  money  on  it,  and  is  to  provide  for  the  bill  when  due. 
A  party  who  procures  another  to  lend  his  acceptance  thereby  engages 
either  himself  to  take  up  the  bill,  or  else  within  a  reasonable  time 
before  the  bill  becomes  due  to  provide  the  accommodation  acceptor 
with  funds  for  so  doing,  or,  lastly,  to  indemnify  the  accommodation 
acceptor  against  the  consequences  of  non-payment."  This  case  is 
governed  by  Jones  v.  Broadhurst,  9  0.  B.  178  (E.  C.  L.  R.  vol.  67), 
where  this  Court,  after  much  consideration,  held  that  satisfaction  of  a 
bill  as  between  a  drawer  or  endorser  and  an  endorsee,  whether  before 
or  after  the  bill  becomes  due,  does  not  necessarily  enure  as  a  satisfac- 
tion on  behalf  of  the  acceptor,  or  operate  to  discharge  him  from 
liability  to  the  endorsee.  The  plaintiff,  as  endorsees,  sued  the 
defendant  as  acceptor  of  a  bill  of  exchange  for  49Z.  The  latter 
pleaded,  that,  after  the  endorsement,  and  before  the  commencement 
of  the  action,  the  drawer  delivered  to  the  plaintifis,  and  the  plaintiffs 
accepted,  goods  of  the  value  of  502.,  in  satisfaction  and  discbarge  of 
the  bill,  and  of  all  damages  and  causes  of  action  in  respect  thereof; 
and  that  the  plaintifis,  from  the  time  of  the  said  satisfaction  of  the  bill, 
had  always  held  the  same  against  the  will  and  consent  of  the  drawers, 
and  so  held  the  same;  and  that  the  plaintifiTs  had  commenced  the 
action,  and  prosecuted  the  same,  against  and  in  opposition  to  the  will 
and  consent  of  the  drawers.  After  verdict  for  tne  defendant,  it  was 
held  that  the  plea  was  no  bar  to  the  plaintiff's  right  to  recover  against 
the  defendant  on  the  bill.  The  ground  of  that  judgment  was,  r^e^o 
*that  payment  by  a  stranger  to  the  record  is  no  satisfaction.  ^ 
In  giving  judgment,  the  Court  say  :  "  In  considering  the  case  upon 
principle^  it  may  be  proper  to  advert  to  the  legal  relation  in  which 
the  respective  parties  stand  towards  each  other,  upon  the  effect  of 
whose  acts  and  rights  the  determination  of  the  rule  must  depend.  It 
is  to  be  observed  that  the  drawers  and  acceptors  are  parties  to  the 
same  instrument,  as  contractors  with  each  other,  and  not  as  joint- 
contractors  with  a  third  person ;  and  that,  by  the  endorsement  of  the 
bill,  independent  and  difiTerent  contracts  arise  on  the  respective  parts 
of  the  drawers  and  the  acceptor  with  the  endorsees.    The  acceptor  is 

Primarily  and  absolutely  liable  to  pay  the  bill  according  to  its  tenor. 
*he  drawers  are  liable  only  upon  the  contingencies  of  the  acceptor's 
or  drawee's  making  default,  and  of  the  holder's  performing  certain 
conditions  precedent,  such  as,  presenting  the  bill  according  to  its 
tenor,  and  giving  due  notice  of  the  failure  of  the  acceptor  or  drawer 
to  pay,  upon  a  proper  presentment.  The  contracts  created  by  the  bill, 
as  regards  the  drawer  and  the  acceptor,  are  therefore  essentially  dis- 
tinct ;  and  there  seems  to  be  no  legal  ground  why  the  endorsee  of  a 
bill  may  not  accept  satisfaction  of  the  contingent  or  absolute  liability 
of  the  drawer,  without  by  so  doing  discharging  the  acceptor.  The 
competency  of  an  acceptor  to  pay  may  be  doubtful ;  and  no  valid 
reason  is  apparent  why  the  endorsee  may  not  release  and  discharge 
the  drawer  or  an  endorser  by  competent  and  legal  means,  either  upon 


573  COOK  V.  LISTER.    H.  T.  1868. 

consideration  more  or  less  valuable  or  without,  and  retain  his  reme* 
dies  against  the  acceptor,— ^unless  in  the  case  of  an  aocommodatioa 
bill,  in  which  case  the  acceptor  is  a  mere  surety  as  between  htm  and 
the  drawer,  and  entitled  to  recover  against  the  drawer  whatever  he 
♦5741   "^*7  '^  compelled  to  pay  in  *discbarge  of  his  suretyship." 

^  This  Court  cannot  go  into  any  question  as  to  the  equitable 
rights  as  between  the  drawers  and  the  acceptor.  "  Supposing,"  say  the 
Court,  ''the  effect  of  the  plea  to  be,  that  the  plaintiff  are  suing  as 
trustee  for  the  drawers,  but  against  their  conseat,  such  matters  would 
fhrnish  no  legal  bar  to  the  plaintiffs^  as  the  law  can  take  no  notice  of 
the  trust,  nor,  ccmseauently,  whether  the  trustee  is  enforcing  his  legal 
rights  against  a  third  person  with  or  against  the  consent  of  his  cestui 
que  trust/'  The  Court  cannot  administ^  any  equity  unless  it  can  do 
complete  equity  between  the  parties.  [Willbs,  J. — How  do  the 
Court  there  deal  with  Pownal  v.  Ferrand,  6  B.  &  C.  489  (E.  C.  L.  R 
vol.  13);  9  D.  &  S.  603  (E.  C.  L.  B.  vol.  22)?]  "It  is  to  be 
observed/'  they  say,  "that  the  plaintiff  in  that  case  had  paid  402.  on 
account  of  a  bill  endorsed  by  him,  and  which  had  been  accepted  by 
the  defendant  for  850?.  After  the  payment  of  40t  by  the  plainti^ 
the  holder  of  the  bill  brought  an  action  upon  the  bill  against  the 
defendant,  the  acceptor,  and  recovered  a  verdict  for  the  whole  amouat 
of  the  bill,  850?.,  but  afterwards  levied  the  balance  only  due  to  him, 
giving  credit  for  the  402.  which  the  plaintiff  had  paid :  and,  in  conse- 
quence of  the  defendant's  having  thus  derived  the  benefit  of  the 
plaintiff's  payment,  the  action  was  brought  by  the  plaintiff  to  recover 
the  amount  as  money  paid  to  the  defendant's  use ;  when  it  was  con* 
tended  that  the  plaintiff  could  only  sue  upon  the  bill :  but  the  Court 
held  that  there  might  be  a  difficulty  in  suing  upon  the  bill,  by  reason 
of  a  judgment  having  been  recovered  against  him  for  the  whole 
amount  of  the  bill  by  a  former  holder ;  and  that,  the  defendant  having 
had  the  benefit  of  the  payment,  an  action  for  money  paid  might  be 
maintained."  Nothing  short  of  payment  by  the  acceptor,  or  a  release, 
will  discharge  his  liability.  Payment  by  the  drawer  in  discharge  of 
*5751  ***  liability  on  the  bill,  is  no  release  of  *the  acceptor.    Jonas 

-I  t;.  Broadhurst  is  the  leading  case  upon  this  subject,  and  wu 
decided  upon  sound  principles.  It  was  acted  upon  in  this  Court  in 
the  subsequent  case  of  Randall  v.  Moon,  12  CJ.  B.  261  (E.  C.  L.  R 
vol.  74).  There,  two  actions  having  been  brought  upon  a  bill  of 
exchange,— one  against  the  drawer,  the  other  against  the  acceptor, — 
the  de^ndant  in  the  first  action  obtained  a  Judge's  order  for  a  stay 
of  proceedings  on  payment  of  debt,  interest,  and  costs:  and  it  was 
held  that  the  payment  under  that  order  could  not  be  pleaded  in  bar  of 
the  further  maintenance  of  the  second  action,  as  a  payment  in  satis* 
faction  and  discharge  of  the  causes  of  action  against  the  acceptor,  or 
relied  on  as  a  ground  for  reduction  of  damages.  Jervis,  C.  J.,  there 
says :  ^'  It  seems  to  me  that  the  payment  and  acceptance  of  the  money 
under  the  Judge's  order  in  the  action  by  the  plaintiff  against  Turner, 
the  drawer, — the  plaintiff  having  no  notice  that  Mpon  was  an  aoc<Hn- 
modation  acceptor, — cannot  be  considered  as  a  payment  on  behalf  of 
the  acceptor,  or  an  acceptance  in  satisfaction  and  discharge  of  the 
causes  of  action  a^inst  the  acceptor ;  because  a  right  of  action  for 
damages  had  vested  at  the  time."     [Erls,  C.  J. — The  substance  of  the 
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decision  tbere  is,  that  the  defendant  cottld  not  reduce  tbe  amount, 
because  there  was  no  plea  of  payment.  Williams,  J. — The  point 
left  undecided  in  Jones  v.  Broadhurst  'was  decided  in  Belsbaw  v. 
Bush,  11  C.  B.  191  (B.  C.  L.  R.  vol.  78).]  The  question  here  is, 
whether  the  defendant  oan  say  in  a  Court  of  law  that  he  has  paid 
these  bills,  by  reason  of  the  payments  made  on  account  of  them  by 
the  inspectors  of  Cbeesebrough  k  Son's  estate, — he  having  claimed 
and  received  a  dividend  from  that  estate  upon  the  footing  of  his 
having  paid  them.  The  only  difference  as  to  the  bill  in  the  fourth 
count  is,  that  Messrs.  Yewdall  &  Son  got  tbe  proceeds  of  the  dis- 
count, giving  their  own  acceptance  for  10,0001,  which  was  not  paid. 

*BomUf  Q.  G.  (with  Whom  w^re  Muni9ly,  Q.  C,  and  Cleaahy^  r^eyg 
Q.  C),  contri.(«) — The  plaintiffs  having  received  from  Lister  ^ 
1*5.  in  the  pound  on  account  of  Cheesebrough  k  Son's  bills  and  14«. 
5rf.  in  the  pound  on  account  of  Yewdall  k  Son'^  bill,  and  the  respective 
balances  firom  the  estates  of  those  parties,  have  received  all  they  are 
entitled  to.  Upon  what  principle  -can  the  holder  of  a  bill  who  has 
already  reoeiv^  20«.  in  the  pound  upon  It  claim  more  ?  The  only 
possible  ground  upon  whicB  it  can  be  put,  is,  that,  as  to  the  4«.  in  the 
pound  and  the  bs,  7d.  in  the  pound,  the  plaintiffs  are  suing  as  trustees 
for  the  drawers  of  the  respective  bills.  But,  for  that,  under  the  cir- 
cumstances disclosed  by  the  special  case,  there  is  no  pretence  here. 
The  rule  of  law  is  most  accurately  i^ted  in  Byles  on  Bills,  8th  edit. 
204, — "  It  was  long  an  unsettled  question  whether  payment  in  part  or 
in  full  by  the  drawer  to  the  holder  will  discharge  the  acceptor  pro 
tanto,  or  whether  the  holder  may,  nevertheless,  recover  the  whole 
amount  from  the  acceptor,  and  hold  an  *eqnivalent  to  the  r^-77 
amount  received  from  the  drawer,  as  money  received  by  the  L  <^  * 
acceptor  to  the  drawer's  use.  It  has  been  thought  that  the  holder  can 
only  recover  of  the  acceptor  the  amount  of  the  bill  minus  the  sum 
paid  by  the  drawer.  The  acceptor  being  the  principal,  and  the  drawer 
the  surety,  it  might  seem  that  a  payment  by  the  drawer  discharges  the 
acceptor's  liability  to  the  holder  pro  tanto,  and  makes  the  acceptor 
liable  to  the  drawer  for  money  paid  to  his  use,  and  that,  if  the  drawer 
pay  the  whole  bill,  nominal  damages  only  can  be  recovered  by  the 
nolder  of  the  acceptor.  The  better  opinion,  however,  seems  to  be, 
that,  to  an  action  against  the  acceptor,  payment  by  the  drawer  is  no 
plea,  but  only  converts  the  holder  into  a  trustee  for  the  drawer  when 
the  holder  afterwards  recovers  of  the  acceptor.  But  payment  by  the 
drawer  of  an  accommodation  bill  is  a  complete  discharge  of  the  bill :" 
for  which  he  cites  Lazarus  v.Oowie,  8  Q.  B.  459  (E.  C.  L.  R.  vol.  48). 
Why  is  that  ?    Because,  in  the  case  of  an  accommodation  acceptance, 

{n)  Tbe  poinU  marked  for  argument  oo  the  part  of  tbe  defendant  were  a«  follows : — 

"  1.  That  the  claim  of  the  plaintiffs  on  all  the  bills  is  tv\\j  satisfied  by  the  payments  received 
by  tiiem  from  the  defendant  and  Messrs.  Cheesebroitgh  k  Son's  estate,  and  out  of  the  proceeds 
of  tbe  wool  of  the  pl«lDtiir  and  of  Mewrs.  TewdAll  *  B«tt,  together  with  the  payment  into 
Cotrt: 

**  2.  That  the  bills  declared  on  are  ao  far  in  tbe  nature  of  aocommodation  bills  that  paymaats 
maide  tu  the  holders  on  account  of  the  drawers  enure  to  the  benefit  of  the  acceptor : 

**  3.  That,  in  the  present  ease,  tbe  payments  made  by  Messrs.  Cheesebrough  k  Son,  and  for 
the  pMceeds  of  Messrs.  Yewdall  k  Sen's  wool,  were  intended  to  operate  on  behalf  of  the  aeeeptoit, 
aftd  hare  been  adopted  by  all  parties  as  so  operating,  and  that  the  plaintiffs  are  in  the  prsMBt 
ease  precluded  from  setting  up  the  character  of  tnuteee  on  behalf  either  of  Messrs.  Cheesi 
brongh  k  Son  or  Messrs.  Tewdall  k  Son." 
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the  money  cannot  be  recovered  for  the  drawer,  he  having  no  recourse 
over  against  the  acceptor.  [Williams,  J. — That  may  be  subject  to 
this  qaalification, — where  the  holder  has  notice  that  the  bill  was 
accepted  for  the  accommodation  of  the  drawer.]  In  Williams  v. 
James,  15  Q.  B.  498  (E.  C.  L.  R.  vol.  69),  it  was  held,  that,  if  the  drawer 
of  a  bill  payable  to  his  own  order  endorses  it,  and  it  is  accepted  and 
dishonoared,  the  drawer,  having  received  it  back  and  paid  the  amount 
to  his  endorsee,  may  return  the  bill  to  such  endorsee  for  the  purpose 
of  his  suing  the  acceptor  upon  it  as  trustee  for  the  drawer;  and  that 
the  payment  is  no  answer  to  an  action  by  such  endorsee,  if  there  be 
evidence,  that,  when  the  drawer  paid,  the  bill  was  left  in  the  hands 
of  the  endorsee  for  the  purpose  of  its  being  put  in  suit.  In  the  coarse 
♦5781  ^^  ^^®  argument,  Patteson,  J.,  observes,  **  No  doubt,  a  drawer, 
-'  ♦having  taken  up  the  bill,  may  sue  the  acceptor."  *'  But,"  he 
asks,  ''  is  there  any  authority  for  saying  that  a  holder,  after  he  has 
been  satisfied  for  the  bill,  may  do  so  ?"  The  right  to  prove  for  the 
amount  under  such  circumstances,  is  established  by  the  case  of  Bassett 
v.  Dodgin,  9  Bingh.  663  (E.  C.  L.  R.  vol.  28),  2  M .  &  Scott  777  (E.  C. 
L.  R.  vol.  28).  The  real  question  here  is,  whether,  supposing  Cheese- 
brough  &  Son  and  Yewdall  &  Son  themselves  to  have  paid  these  bills 
in  full,  they  could  have  sued  Lister.  If  they  could  not,  there  can  be 
no  pretence  for  saying  that  the  plaintiffs  may.  The  statements  in  the 
case  show  a  long  course  of  dealing  in  bills  between  these  parties  for 
the  purpose  of  raising  money  to  meet  their  mutual  necessities,  and 
that,  in  the  result,  the  estates  of  Cheesebrough  &  Son  and  Yewdall  & 
Son  were  both  largely  indebted  to  Lister.  Jones  v.  Brodhurst,  there- 
fore, has  no  application  whatever  to  the  present  case. 

Smith,  in  reply. — ^There  must  be  a  payment  in  satisfaction  of  the 
liability  of  the  party  who  is  primarily  liable  ou  the  bill,  and  taken  as 
such  with  knowledge  of  the  circumstances,  to  constitute  a  defence  to 
an  action  by  the  holders.  In  stating  the  account  with  the  inspectors 
of  Cheesebrough  &  Son's  and  Yewdall  &  Son's  estates,  Lister  takes 
credit  as  having  paid  the  full  amount  of  these  bills ;  whereas,  in  truth, 
he  has  only  paid  IQs.  in  the  pound  as  to  five  of  them,  and  14«.  5d,  in 
the  pound  as  to  the  sixth.  Payment  by  the  drawer  clearly  does  not 
extinguish  the  bill :  Callow  v.  Lawrence,  8  M.  &  Selw.  95. 

Erlb,  C.  J. — I  am  of  opinion  that  the  defendant  is  entitled  to  judg- 
ment. This  was  an  action  by  the  holders  against  the  defendant  as 
acceptor  of  certain  bills  of  exchange;  and  the  defendant  has  paid 
*5791  ^^^^7  ^"^^  court.  It  appears  from  the  special  case  which  *has 
^  been  stated  for  our  opinion  that  the  plaintifis  have  received  in 
respect  of  these  bills  full  satisfaction  in  point  of  amount,  viz.  20«.  in 
^the  pound  and  interest.  Now,  when  the  holder  of  a  bill  of  exchange 
has  received  the  full  amount  of  principal  and  interest,  it  is  a  somewhat 
startling  proposition  to  say  that  he  can  maintain  a  further  action  upon 
it.  Under  some  circumstances,  unquestionably,  it  has  been  held,  tnat^ 
although  he  may  have  received  the  whole  principal  and  interest,  if  the 
whole  or  a  part  of  it  has  been  receivea  from  other  parties  to  the 
instrument,  he  may  go  on  against  the  acceptor,  not  for  his  own  benefit, 
but  as  trustee.  The  doctrine  laid  down  by  my  Brother  Byles  in  his 
book  on  Bills,  8th  edit.  204,  is  this, — *'  It  was  long  an  unsettled  ques- 
tion whether  payment  in  part  or  in  full  by  the  drawer  to  the  holder 
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will  discharge  the  acceptor  pro  tanto,  or  whether  the  holder  may 
nevertheless  recover  the  whole  amount  from  the  acceptor,  and  hold  an 
equivalent  to  the  amount  received  from  the  drawer  as  money  received 
of  the  acceptor  to  the  drawer's  use.  It  has  been  thought  that  the 
holder  can  only  recover  of  the  acceptor  the  amount  of  the  bill  minus 
the  sum  paid  by  the  drawer.  The  acceptor  being  the  principal  and 
the  drawer  the  surety,  it  might  seem  that  a  payment  by  the  drawer 
discharges  the  acceptor's  liability  to  the  holder  pro  tanto,  and  makes 
the  acceptor  liable  to  the  drawer  for  money  paid  to  his  use,  and  that, 
if  the  drawer  pay  the  whole  bill,  nominal  damages  only  can  be  reco- 
vered by  the  holder  of  the  acceptor.  The  better  opinion,  however, 
seems  to  be,  that,  to  an  action  against  the  acceptor,  payment  by  the 
drawer  is  no  plea,  but  only  converts  the  holder  into  a  trustee  for  the 
drawer  when  the  holder  afterwards  recovers  of  the  acceptor.  But, 
payment  by  the  drawer  of  an  accommodation  bill  is  a  complete  dis- 
charge of  the  bill."  It  is  upon  that  very  peculiar  *doctrine  r»rgQ 
that  the  plaintiflfe  rely  for  the  maintenance  of  this  action.  They  ^ 
admit  that  they  have  received  all  that  is  due  to  them  upon  the  bills ; 
but,  inasmuch  as  part  of  the  money  was  received  from  Cheesebrough 
&  Son  and  part  from  Yewdall  &  Son,  the  respective  drawers,  they 
claim  to  be  entitled  to  go  on  to  recover  those  sums  as  trustees,  in  the 
one  case  for  Cheesebrough  &  Son,  and  in  the  other  for  Yewdall  &  Son : 
and  that  makes  it  necessary  to  go  into  the  circumstances  of  this  case. 
It  appears  that  these  parties  were  engaged  in  trade  transactions,  and 
that  the  bills  passed  m  the  course  of  those  transactions.  In  the  year 
1857  a  pressure  arose  in  the  money-market ;  and,  in  consequence  of 
that  pressure,  it  became  necessary  for  Cheesebrough  &  Son,  Yewdall 
k  Son,  and  the  defendant  to  raise  considerable  sums  of  money  in  order 
to  meet  their  engagements.  This  they  did  by  the  discount  of  bills : 
and,  although  these  were  not  in  the  strict  sense  accommodation  bills, 
where  there  is  a  total  absence  of  consideration  as  between  the  drawer 
and  the  acceptor,  the  result  of  these  transactions  was  that  a  very  con- 
siderable amount  of  acceptances  of  the  defendant  were  in  the  hands  of 
Cheesebrough  &  Son  as  the  drawers  of  one  set  of  bills  and  of  Yewdall 
&  Son  as  the  drawers  of  another, — the  balance  of  account  between  them 
being  greatly  in  favour  of  the  defendant.  Ultimately  came  a  time  of 
trouble,  when  all  three  suspended  payment ;  and  the  plaintiffs,  as  the 
holders  of  the  six  bills  in  question,  received  from  the  defendant  IQs. 
in  the  pound  on  the  bills  drawn  by  Cheesebrough  &  Son,  and  14*.  5d. 
in  the  pound  on  the  bill  drawn  by  Yewdall  &  Son ;  and,  after  those 
sums  respectively  had  been  paid  by  the  defendant  as  acceptor, 
Cheesebrough  &  Son,  who  were  primarily  liable  on  those  bills  as 
'^ between  them  and  the  defendant,  and  who,  if  the  account  were 
taken  between  them,  would  be  bound  to  pay  them,  pay  4«.  in  the 
*pound  on  those  bills  to  the  plaintiffs,  making  up  the  full  r«Koi 
amount  due  to  them  thereon ;  and  Yewdall  &  Son's  estate  ^ 
pays  to  the  plaintiffs  5«.  7d.  in  the  pound,  Yewdall  k  Son  being  bound 
to  find  that  money,  and  liable  as  between  them  and  Lister  for  that 
money.  It  is  under  these  circumstances  that  the  plaintiffs  require  the 
defendant  (Lister)  to  pay  them  over  again  that  4<.  in  the  pound,  in 
order  that  they  may  pay  it  back  to  Cheesebrough  k  Son,  and  the  6«. 
7(i  that  Yewdall  k  Son  paid  them,  in  order  that  they  may  pay  it  back 
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to  Yewdall  &  Son.  It  does  seem  to  me  ttat  it  would  be  most  mon- 
strous and  irrational  if  the  law  should  authorize  Messrs.  Bradbury  k 
Cook  thus  to  interfere  in  the  concerns  between  Cheesebrough  k  Son 
and  Lister  and  between  Yewdall  &  Son  and  Lister,  and  compel  Lister 
to  hand  over  to  them,  Bradbury  k  Cook,  these  moneys  under  pretence 
of  converting  the  latter  into  trustees  oh  behalf  of  Cheesebrough  k 
Son  and  Yewdall  k  Son,  when  in  fact  Lister  has  lar^e  claims  against 
both  of  them.  To  a  certain  extent,  the  law  as  laid  down  in  Byles 
On  Bills  is  very  reasonable.  Where  the  drawer  of  a  bill  has  been 
called  upon  to  pay,  it  is  more  convenient  that  the  holder  should 
sue  than  the  drawer  should  sue  in  his  own  name.  In  some  of 
the  cases  it  has  been  said  that  he  may  require  the  holder  to  go 
on  and  recover  the  money  from  the  acceptor,  and  hatid  it  over  to 
him.  It  would  certainly  be  neither  irrational  nor  monstrous  if 
that  could  be  maintained:  only,  the  position  is  rather  a  doubtfal 
One  that  he  is  such  a  trustee  as  in  equity  could  file  a  bill  to  com- 
pel payment  of  the  money  to  him.  Pownal  v.  Ferrand,  6  B.  &  C. 
439  (E.  C.  L.  R.  vol.  13),  9  D.  &  R.  603  (E.  C.  L.  R.  vol.  22),  where 
it  was  held  that  the  endorser  of  a  bill  paying  part  of  the  amount  to 
the  holder  may  recover  in  an  action  against  the  acceptor  the  amount 
so  paid,  as  money  paid  to  his  use,  does  not  conflict  with  the  doctrine 
*5821   ^^  Callow  v.  Lawrence,  8  M.  &  Selw.  *96,  that,  where  a  bill  is 

J  made  payable  to  the  drawer's  own  order,  and,  on  the  acceptor's 
default,  the  bill  is  paid  by  the  drawer,  he  may  sue  the  acceptor  upn 
it,  or  may  put  it  in  circulation  again,  so  that  any  subsequent  holder 
may  recover  the  amount  against  the  acceptor.  But  that  is  wholly 
foreign  from  the  proposition  we  are  now  dealing  with.  Messra 
Bradbury  k  Cook  are  asking  Mr.  Lister  to  pay  to  them  over  again 
that  which  they  have  already  received  from  Cneesebrough  k  Son  and 
Yewdall  k  Son,  in  order  that  they  may  as  trustees  for  those  persons 
hand  it  back  to  them.  Mr.  Lister  has  a  perfect  right  to  answer  that 
by  saying  that  the  balance  of  accounts  between  liim  and  Cheesebrough 
k  Son  and  Yewdall  k  Son  is  largely  in  his  favour,  and  therefore  it 
would  be  circuitous  and  wasteful  to  permit  Messrs.  Bradbury  k  Cook 
to  recover  the  amount  from  him  as  trustees  for  parties  who  would  be 
obliged  immediately  to  pay  it  back  to  him.  Ho  doubt,  the  acceptor 
under  ordinary  circumstances  contracts  to  pay  the  drawer  20*.  in  tbe 
pound.  But,  as  regards  the  holder  of  the  bill>  if  he  receives  full 
satisfaction  from  any  quarter,  he  can  only  at  the  most  have  a  cause 
of  action  against  the  acceptor  for  nominal  damages^  The  authority 
which  has  been  so  much  pressed  upon  us,  viz.  Jones  v.  Broadhurst,  9 
C.  B.  173  (E.  C.  L.  R.  vol.  67),  appears  to  me  to  have  gone  very  far 
beyond  what  could  have  been  intended  to  be  supported  in  any  Court 
of  law.  Courts  of  law  are  instituted  for  the  purpose  of  enabling  a 
creditor  to  recover  his  debt,  but  not  to  enable  him  to  recover  more 
than  his  debt,  and  constitute  himself  trustee  for  a  cestui  que  trust  who 
has  given  him  no  authority  for  that  purpose.  In  its  adjudication, 
Jones  V,  Broadhurst  does  not  appear  to  me  to  wai'runt  the  argument 
which  has  been  founded  on  it.  There,  the  holders  sued  the  acceptor 
upon  a  bill  of  exchange :  the  acceptor  pleaded,  that,  after  the  endorae- 
^ggo-i   ment  to  the  plaintiffs,  and  before  action,  the  *drawers  delivered 

J  to  the  plaintiffs  and  the  plaintiiFs  accepted  goods  to  an  amount 
exceeding  that  of  the  bill,  in  full  satisfaction  and  discharge  of  the  bUl 
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and  of  all  damages  and  causes  of  action  in  respect  thereof,  and  that 
the  plaintiffs  held  the  bill  against  the  will  and  consent  of  the  drawers, 
and  commenced  and  prosecuted  the  action  against  such  will  and  con- 
sent: and  I  call  it  rather  a  judgment  on  the  ground  of  special 
demurrer;  for,  as  I  understand  it,  the  first  impression  of  the  Court 
was,  that  the  plea  would  have  been  a  good  answer  if  it  had  alleged 
that  the  goods  were  handed  over  by  the  drawers  in  satisfaction  of  the 
holders'  claim  against  all  parties  to  the  bill.  "  The  question,"  says 
the  Chief  Justice,  "is,  whether  this  plea,— whether  it  is  a  valid  and 
sufficient  plea  or  not, — means  to  allege  that  the  drawers  gave  to  the 
plaintiffs,  at  their  request,  and  that  the  latter  accepted,  the  goods  in 
the  plea  mentioned,  in  satisfaction  of  the  bill,  and  of  all  damages  and 
causes  of  action  in  respect  thereof  against  any  of  the  parties  thereto; 
or,  in  other  words,  whether  it  ipeans  that  the  goods  were  delivered 
and  accepted  in  extinguishment  of  all  right  of  action  of  the  plaintiffs 
upon  the  bill.  It  is  true  that  the  goods  might  have  been  given,  not 
in  satisfaction  and  discharge  of  the  bill  generally,  but  in  discharge  of 
the  liability  of  the  Cooks  (the  drawers),  and  in  respect  of  the  causes 
of  action  by  the  plaintiffs  against  them.  I  do  not  think  that  that  is 
the  fair  meaning  of  the  plea;  but  I  think  it  means  that  the  TOods  were 
delivered  in  satisfaction  and  discharge  of  all  damages  ana  causes  of 
action  in  respect  of  the  bill,  whether  against  the  Cooks  or  against  any 
other  parties  to  it."  He  then  proceeds  to  consider  whether,  so  under- 
standing the  plea,  the  finding  of  the  jury  (for  the  defendant)  was 
warranted  by  the  evidence:  and  he  concludes  what  may  be  called  the 
interlocutory  part  of  his  judgment  in  these  words, ^-*"  Whether  r^co^ 
or  not  enough  is  disclosed  on  the  face  of  the  plea  to  make  it  '- 
enure  as  a  defence,  is  a  matter  of  more  difficulty;  and  upon  that, 
and  the  authorities  cited,  we  will  take  time  for  deliberation,"  And 
then  came  the  elaborate  judgment,  which  has  been  the  subject  of  sa 
much  comment,  and,  I  may  add,  misunderstanding,  that  the  plea  was 
no  bar  to  the  plaintiffs'  right  to  recover  against  the  acceptor  on  the 
bill.  The  substance  of  the  judgment  is,  that  there  is  no  allegation 
that  the  goods  were  delivered  in  satisfaction  of  the  claim  of  the  holders 
against  the  acceptor.  In  the  present  case,  the  payments  made  by 
Cheesebrough  &  Son  and  Yewdall  &  Son  were  beyond  all  question 
made  in  satisfaction  pro  tanto  of  the  claim  of  the  plaintiffs  as  against, 
all  parties  to  the  bills.  I  cannot  help  observing  that  the  great  accu- 
mulation of  learning  displayed  in  that  case  does  not  logically  apply  to 
the  point  in  judgment.  Something  is  tl^rown  out  about  the  plaintiffs 
suing  as  trustees  for  the  drawers;  but.that  is  wholly  beside  the  matter 
the  Court  there  had  to  adjudicate  upon:  and  in  my  judgment  the  case 
is  altogether  distinguishable  in  its  facts  apd  circumstances  from  the 
present.  Randall  v.  Moon,  12  C.  B.  %Ql  (E.  C.  L.  R  vol  74),  is  also 
plainly  distinguishable.  It  was  a  case  which  in  the  early  part  of  my 
professional  life  was  of  constant  occurrence.  The  holder  of  a  bill  of 
exchange  brought  actions  contemporaneously  against  the  drawer  and 
the  acceptor,  and,  it  being  uncertain  which  of  th^m  would  be  avail* 
able,  he  took  his  verdict  and  judgment  against  both.  It  so  happened 
in  that  case  that  the  drawer  obtained  a  judge's  order  for  a  stay  of  the. 
proceedings  in  the  action  against  him,  on  payment  of  debt,  interest, 
an/1  costs :  and  tbe  question  was  whether  the  payment  und^r  tlrnt  prdei: 
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could  be  pleaded  in  bar  of  the  further  maintenance  of  the  action 
♦5851  ^S*^^^*  ^^®  acceptor,  as  a  payment  in  *sati.sfaction  and  dis- 
^  charge  of  the  causes  of  action  against  him,  or  relied  on  as  a 
ground  for  reduction  of  damages.  The  Court  held  that  it  could  nou 
They  probably  thought  there  was  some  other  recourse.  It  might  be 
that  the  plaintiff  would  have  to  hand  over  the  money  to  the  drawer, 
when  recovered :  but  the  judgment  is,  that  the  acceptor  could  not 
rely  upon  the  payment  by  the  drawer  either  as  an  answer  to  the  action 
or  as  a  ground  for  reducing  the  damages  to  a  nominal  sum.  I  do  not, 
therefore  think  that  that  case  at  all  stands  in  our  way.  The  sub- 
stance of  the  present  case  I  take  to  be  this,  that  the  plaintiffs,  the 
holders  of  the  bills  in  question,  have  recovered  from  the  other  parties 
primarily  liable  on  these  bills  every  farthing  that  they  are  entitled  to 
receive :  and  it  would  in  my  judgment  be  a  perversion  of  the  law  to 
hold  that  they  may  maintain  an  action  against  the  acceptor,  in  order 
to  enforce  some  imaginary  trust  on  behalf  of  somebody  else. 

Williams,  J. — I  also  am  of  opinion  that  the  defendant  is  entitled 
to  our  judgment  on  this  special  case.  There  are  certain  propositions 
of  law  involved  in  thid  case  which,  I  apprehend,  cannot  be  contro- 
verted in  this  Court,  or  in  any  Court  except  a  Court  of  error.  I  con- 
sider that  the  case  of  Jones  r.  Broadhurst,  9  C.  B.  173  (E.  C.  L.  B. 
vol.  67),  which  was  very  maturely  considered,  has  established  the 
general  proposition,  that,  to  an  action  against  the  acceptor  of  a  bill  of 
exchange,  payment  by  the  drawer  is  no  plea.  It  may  be  right  to 
consider  what  is  the  principle  on  which  the  Court  arrived  at  that  con- 
clusion in  the  case  of  Jones  v.  Broadhurst.  It  must  be  admitted  that 
the  case,  as  reported,  is  somewhat  obscure ;  because  at  the  outset  it 
would  seem  that  the  Lord  Chief  Justice  and  Mr.  Justice  Coltman  con- 
♦5861  ^'^^^^^^  *^®  P^®*  good.  The  action  was  by  the  *  holders  against 
-'  the  acceptor  of  a  bill  of  exchange  for  491,  and  there  was  a 
plea  setting  up  by  way  of  satisfaction  of  the  causes  of  action  the 
delivery  to  them  by  -.he  drawers  of  goods  to  the  amount  of  50i;  and 
the  inclination  in  the  minds  of  at  least  two  members  of  the  Court 
before  they  took  time  to  consider,  was,  that  the  true  meaning  of  the 
plea  was  that  the  goods  were  delivered  and  accepted  in  full  satisfac- 
tion and  discharge  of  the  liability  of  every  party  to  the  bill,  and  that 
the  only  point  left  to  be  considered,  was,  whether  satisfaction  by  a 
stranger  was  an  answer  to  the  action.  Upon  this  point  the  Court  took 
time  to  look  into  the  authorities;  and  very  fully  they  were  looked 
into  by  Lord  Truro,  who,  with  his  characteristic  diligence,  reviewed 
all  the  cases  bearing  even  remotely  upon  the  subject.  In  the  result, 
the  Court  seem  to  have  altered  their  minds  as  to  the  effect  of  the  plea ; 
for,  at  the  beginning  of  that  very  elaborate  judgment,  which,  though 
delivered  by  Mr.  Justice  Cresswell,  is  well  known  to  have  been  written , 
by  Lord  Truro,  they  say:  "The  plea  does  not  allege  whether  such 
satisfaction  was  given  and  accepted  before  or  after  the  bill  became 
due ;  nor  is  it  averred  to  have  been  at  the  request  or  for  or  on  behalf 
of  the  defendant,  or  in  satisfaction  of  his  liability  upon  the  bill,  or  of 
the  cause  of  action  of  the  plaintifl^  against  him :  nor  does  it  in  any 
way  connect  the  defendant  with  the  transaction,  or  show  any  privity 
between  him  and  the  parties  to  the  satisfaction  given,  except  so  far  as 
such  parties  were  the  drawers  of  the  bill  and  Uie  defendant  was  the 
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acceptor.  As  tbe  plea  did  not  allege  tbat  the  satisfaction  was  made  at 
the  request  or  for  or  on  behalf  of  the  defendant,  or  in  respect  of  the 
cause  of  action  stated  in  the  declaration,  the  defendant  was  not  required 
to  give  any  evidence  to  such  effect,  to  entitle  him  to  the  verdict  he 
obtained ;  and  therefore  the  verdict  will  not  warrant  an  *intend-  r^^on 
ment  of  any  such  facts,  or  of  anv  other  fact  tending  to  extend  '■ 
the  import  of  the  plea  as  statea  upon  the  record :  and  the  (question 
raised  by  the  plea,  according  to  its  terms,  is,  whether  satisfaction  of  a 
bill  as  between  a  drawer  or  endorser  and  an  endorsee,  made  before  or^ 
after  the  bill  becomes  due,  enures  as  a  satisfaction  on  behalf  of  the 
acceptor,  and  operates  to  discharge  him  from  liability  to  the  endorsee." 
And  further  on  they  say, — "  Upon  the  record  in  this  case,  the  bill 
must  be  taken  to  have  been  a  bill  accepted  for  value,  and  which  the 
acceptor  therefore  ought  in  all  events  to  pay ;  and,  having  received 
value,  it  is  diflficult  to  discover  any  valid  reason  wh^  he  should  be 
discharged  from  his  liability  to  make  the  payment  which  for  value  he 
has  contracted  to  make,  by  reason  of  any  arrangements  between 
others,  to  which  he  is  no  party,  in  which  he  is  not  shown  to  have 
interfered,  or  his  rights  and  liabilities  are  not  shown  to  have  been  in 
the  contemplation  of  the  parties  to  any  such  arrangement,  and  by 
which  his  interests  are  not  in  any  respect  compromised  or  affected. 
The  terms  of  the  plea  do  not  import  that  the  satisfaction  was  made 
upon  any  contract  or  condition,  either  that  the  bill  should  be  delivered 
up  or  be  deemed  to  be  satisfied  as  between  the  plaintiffs  and  the 
acceptor:  and,  when  the  nature  of  the  relation  in  which  the  respective 
parties  stand  towards  each  other  is  considered,  no  principle  is  apparent 
upon  which,  as  a  consequence  of  law,  the  satisfaction  of  a  bill  as 
between  the  endorsee  and  the  drawer  should  operate  as  a  satisfaction 
and  discharge  in  favour  of  the  acceptor."  For  these  reasons,  they 
held  that  the  plea  in  that  case  afforded  no  answer  to  the  plaintiff' 
claim.  The  principle  on  which  the  decision  is  founded,  no  doubt, 
was,  that,  there  being  irom  the  nature  of  the  transaction  a  vested 
right  of  action  in  the  holders  against  the  acceptor,  that  *right  r^igoo 
of  action,  according  to  the  ordinary  rule  of  law,  could  only  be  ^ 
got  rid  of  by  a  release  or  an  accord  and  satisfaction.  There  must  be 
the  one  or  the  other.  The  point  which  was  left  undecided  in  Jones  v. 
Broadhurst,  although  the  authorities  were  collected,  came  again  before 
this  Court  in  Belshaw  v.  Bush,  11  C.  B.  191  (E.  0.  L.  R.  vol.  78). 
There,  to  debt  on  simple  contract  for  goods  sold  and  delivered,  work 
and  labour,  &c.,  the  defendant  pleaded,  "as  to  SSI  10a.,  parcel  of  the 
debt  in  the  declaration  mentioned,  and  the  causes  of  action  in  respect 
thereof,"  that,  after  the  accruing  of  the  causes  of  action  in  the  declara- 
tion mentioned,  and  before  the  commencement  of  the  suit,  tbe  plain- 
tiff drew  a  bill  on  C.  for  SSI.  10«.,  payable  to  the  plaintiff's  order 
three  months  after  date ;  that  C.  accepted  the  bill,  ana  delivered  it  to 
the  plaintiff,  and  the  plaintiff'  received  it,  for  and  on  account  of  the 
said  sum  of  882.  10^.,  parcel  of  the  debt  in  the  declaration  mentioned, 
and  the  causes  of  action  in  respect  thereof;  and  that  the  plaintiff 
endorsed  and  delivered  the  bill  to  one  D.,  who  was  before  and  at 
the  time  of  the  commencement  of  the  suit  the  holder  of  the  bill, 
and  entitled  to  sue  C.  thereon.  And  it  was  held  that  the  giving 
of  the  bill  by  C.  must  be  taken  to  be  a  conditional  payment  on 
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behalf  of  the  defeodant;  that,  tbe  coiidUioQ  to  defeat  it  not  having 
happened,  it  operated  aa  an  absolute  payment ;  and  that  it  might  be, 
and  had  been,  adopted  by  tba  defendant  in  his  plea,  and  consequently 
that  it  barred  the  action.  I  only  allude  to  that  caae  because  my  late 
Brother  Maule,  in  the  courae  of  delivering  the  laborious  and  learned 
judgment  which  he  pronounced  on  that  occasion^(a)  refers  to  Jones 
V.  Broadhurst.  What  he  saya  of  that  case  is, — "The  declaration 
*5891   *^^^^^  debts  and  goods  sold  and  delivexed,  &c.,  by  the  plaia- 

^  tiff  to  the  defendant:  and  it  is  not  to  be  presumed  that  there 
were  any  other  cauaes  of  action  iA  respect  of  such  debts  than  those 
of  the  creditor  ag^nat.  the  debtor.  In  this  respect  the  plea  differs 
from  that  in  Jone^  v»  Bj^adhurst,  where  the  action  was  by  the  en- 
dorsees against  the  aoceptoc  of  a  bill  of  exchange,  and  the  plea  stated 
that  the  drawers,  delivered  to  the  plaintiffs,  and  the  plaintiff  accepted, 
divers  goods,  in  full  satisfaction  and  discharge  of  the  bill  of  exchange, 
and  of  all  dami^ges  and  causes  of  action  in  respect  thereof;  and  the 
Court  held  that  the  drawers,  bein^  parties  to  the  bill,  and  conse- 
quently liable  to  pay  it,  the  satisfietction  and  discharge  mentioned  in 
the  plea  must  be  understood  to  apply  to  the  liability  as  drawers  of 
those  who  delivered  the  goods,  and  not  to.  that  of  the  defendant  as 
acceptor."  I  apprehend  that  the  principle  of  that  case,  at  all  events, 
was  confirmed  in  the  subsequent  case  of  Bandall  v.  Moon,  12  C.  B. 
261  (£!*  G.  L.  B.  vol.  74);  and  that  the  general  proposition  established 
by  those  authorities,  is,  that,  ta  an  action  against  the  acceptor  of  a 
bill  of  exchange,  payment  by  the  drawer  is  no  plea.  To  that  pro- 
position a  qualification  has  also  been  established,  viz.,  that  which  is 
laid  down  in  my  Brother  Byles's  book  on  Bills,  p.  205,  that  "  pay- 
ment by  the  drawer  of  an  accommodation  bill  is  a.  complete  discharge 
of  the  bill."  Now,  it  is  not  necessary  to  decide  it  in  this  case ;  but  I 
must  confess  that  I  have  some  doubt  whether  that  proposition,,  thus 
generally  laid  down,  i»  quite  correct,  unless,  you  add  to  it,  supposing 
that  the  holder  has  notice  at  the  time  the.  payment  is  made  to  him 
that  the  bill  is  an  accommodation  bill.  The  foundation  for  my  doubt 
is  this.  I  have  alreadv  attempted  to  show  that  the  reason  why  it  was 
held  in  Jones  v.  Broadhurst,  that,,  iu  an  action  against  the  acceptor, 
*6901   P*y"^^^^  ^y  *^^®  drawer  is  no  plea,  waa,  that  the  Court  con- 

^  sidered  it  could  not  be  regarded  that,  the  money  had  been  paid 
and  received  in  satiafacticm  of  the  <daim  as  against  the  acceptor :  and 
it  is  quite  obvious^  that>  in  order  to  make  a  good  accord  and  satis&e^ 
tion»  you  must  have  the  assenting  minds  both  of  the  person  who  pays 
or  delivers  and  of  the  person  who  receives  the  money  or  the  goods. 
My  difficulty  conaists  ia  seeing^  if  the  holder  is  not  aware  when  he 
receives  the  money  from  the  drawer  that  the  bill  is  an  accommodation 
bill^  how  he  can  be  regarded  aa  having  received  the  money  in  satis- 
faction of  bia  claim  as  against  the.  acceptor.  If  he  knows  that  it  is 
an  accommodation  biU»  then  he  Imowa  that  virtually  the  drawer  is  the. 
acceptor,  that  is  to  say,  the  person  on  whom  the  ultimate  liability  to 
pay  the  bill  rests..  The  doubt  I  have  just  mentioned  is  confij*raea  by 
what  took  place  in  Bandall  v.  Moon,  because  there^  an  attempt  beiog, 
made  to  set  up  the  payment  of  the  money  under  the  Judge^s  order  ia 

(•>  Mr^  JMtke  WUUamt,  tbougll  praaeni  sfe  the  afgwDtent  oC  Belabaw  «k  B«fli,  WM  mmklh 
slW  ml  \/9t  lijiv«  b«M  M  MMntiBg  f  jir^  to  tbe  jad^ntok 
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the  action  brouglit  against  the  drawer,  in  the  action  against  the 
acceptor,  it  being  urged  that  it  was  an  accommodation  acceptance, 
Jervis,  C.  J.,  says :  "It  seems  to  me  that  the  payment  and  acceptance 
of  the  money  under  the  Judge's  order  in  the  action  by  the  plaintiff 
against  Turner,  the  drawer, — the  plaintiff  having  no  notice  that  Moon 
was  an  accommodation  acceptor, — cannot  be  considered  as  a  payment 
on  behalf  of  the  acceptor,  or  an  acceptance  in  satisfaction  and  dis- 
charge of  the  causes  or  action  against  the  acceptor,  because  a  right  of 
action  for  damages  had  vested  at  the  time."  However,  although  I 
thought  it  right  to  express  the  doubts  I  feel  on  that,  it  is,  as  it  seems 
to  me,  not  material  to  decide  how  the  law  is  with  reference  to  that 

Eoint^  because,  assuming  that  the  action  can  be  maintained  by  the 
older  against  the  acceptor,  notwithstanding  the  payment  made  by 
the  drawer,  whether  a  total  or  a  *partial  payment,  the  ques-  r^cgi 
tion  remains  to  be  considered  what  is  the  amount  of  the  '* 
damages  that  are  recoverable  under  such  circumstances.  Now,  where 
the  bill  is  not  an  accommodation  bill,  that  is  to  say,  where  the 
acceptor  is  the  person  out  of  whose  pcxjket  the  money  to  meet  the  bill 
is  to  come,  it  may  very  properly  be  held,  as  it  was  held  in  Jones  v. 
Broadhurst,  that,  notwithstanding  the  partial  payment  by  the  drawer,, 
the  holder  may  recover  the  whole  sum  against  the  acceptor,  because^ 
he  is  the  person  who  is  ultimately  liable  to  pay  the  whole,  and  that,, 
when  the  holder  has  so  recovered  the  whole  sum,  he  shall  be  held  to- 
have  received  the  difference  between  what  he  received  from  the 
drawer  and  the  amount  recovered  from  the  acceptor,  as  a  trustee  for* 
the  drawer.  But  a  totally  different  consideration  arises,  where,  by 
reason  of  the  bill  being  an  accommodation  bill,  it  is  impossible  to 
look  at  the  holder,  supposing  he  was  allowed  to  recover  the  whole 
amount,  as  holding  the  excess  as  trustee  for  the  drawer.  Therefore  it 
seems  to  me,  that,  at  all  events  where  it  appears  that  the  bill  is  an. 
accommodation  bill,  even  supposing  the  plaintiff,  the  holder,  had  no 
notice  of  that  fact  at  the  time  he  received  the  payment  from  the 
drawer,  that  payment  must  be  taken  in  mitigation  of  damages,  and> 
that  the  plaintiff,  the  holder,  can  recover  no  more  than  the  difference 
between  the  amount  of  the  bill  and  that  payment.  If  that  be  so  with 
respect  to  an  accommodation  bill,  it  follows  that,  in  principle,  it  must 
be  the  same  in  all  cases,  where,  supposing  the  holder  to  recover  the 
full  amount  of  the  bill,  the  state  of  tnings  between  the  acceptor  and 
the  drawer  is  such  that  it  would  be  contrary  to  justice  to  suppose 
that  the  money  so  recovered  could  be  held  by  the  plaintiff  as  trustee  for 
the  acceptor.  In  such  a  case  as  that,  I  think  it  is  plain  that  the  payment 
ought  to  be  allowed  in  ♦reduction  of  damages.  Applying  those  ^592 
principles  to  the  present  case,  looking  at  all  these  circumstances,  *- 
and  taking  into  consideration  the  sum  paid  into  Court,  it  is  clear  that 
enough  has  been  paid  in  to  satisfy  all  the  damages,  and  that  the 
defendant  is  entitled  to  judgment. 

W1LLB8,  J. — I  am  of  the  same  opinion :  and  I  desire  to  express  my 
entire  concurrence  in  the  opinion  expressed  by  my  Brother  Byles  in 
the  8th  edition  of  his  book,  p.  158, — ''After  a  partial  payment,  at 
maturity,  by  the  acceptor,  or  any  other  party  really  the  principal 
debtor,  the  bolder  cannot  recover  of  the  acceptor  more  than  the 
balance."  I  apprehend  that  that  is  good  sense  and  good  law :  and  it 
c.  B.  N.  8.,  VOL.  xin.— 23 
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13  only  necessary  to  bear  in  mind  one  or  two  of  the  elementary 
principles  of  the  law  relating  to  bills  of  exchange^  for  the  purpose  of 
being  satisfied  that  it  is  ^ood  law.  Its  good  sense  is  obvious 
Bills  of  exchange,  as  everybody  knows,  restf  on  peculiar  considera- 
tions. Their  most  peculiar  incident  is>  that  they  pasd  by.  endorsement^ 
giving  rights  of  action  to  successive  holder?  foe  value.  That  which 
appears  to  me  to  be  equallv  elementary^  is  tUsy  that,  the  holder  of  a 
bill  of  exchange  is  entitled  to  no  more  Uian  the  amount  of  principal 
and  interest  due  upon  the  bill:  he  is  entitled  to  receive  payment 
of  the  bill  at  maturitv  from  some  person  interested  in  paying  it;  and, 
if  it  be  not  then  paid,  to  interest  and  expenses  if  any^  subject  to  this, 
that,  if  the  case  goes  to  a  jury,  they  may  if  they  think  proper  abstain 
from  giving  interest.  This  is  the  utmost  claim  that  the  bolder  of  a 
bill  of  exchange  has  upon  any  party  to  the  bill ;  and^  upon  such 
claim  being  satisfied  by  any  party  to  thebiU,  the  right  of  the  then 
holder  ceases,  and  the  right  to  th«  bill  reverts  to  the  payer,  to  use 
such  recourse  upon  it  as  he  may  have^  If  I  am  told  that  there 
*5QS1   ^^  ^"^  ^^^  ^^^^  ^^^  holder  of  a  bill  of  exchange,  who  has 

^  received, — ^say,  from  the  sixth  endorser,-— the  amount  of  the 
principal,  with  interest  to  the  date  of  payment,  and  lawful  expenses,, 
if  any,  is  entitled  besides  to  sue  each  of  the  prior  endorsers  for  nomi* 
nal  damages,  I  say  that  that  is  a  proposition  which  is  absurd  in  its 
statement,  and  which  has  no  existence  in  the  custom  of  merchants. 
That  is  the  proposition  which  the  plaintiffs  must  maintain  in  order  to 
succeed.  After  payment  by  the  drawer  to  the  holder  of  the  amount 
which  he  is  entitled  to  receive  upon  the  bill,  the  drawer  is  the  person 
who  is  entitled  to  the  bill,  and  to  sue  upon  it;  The  strict  doctrine 
of  accord  and  satisfaction  after  breach  is  in  my  judgment  inapplicable 
to  bills  of  exchange,  because^  by  the  custom  of  m^ohants,  which  is 
part  of  the  law  of  all  commercial  countries,  a  bill  of.  exchange,  even 
after  breach,  may  be  discharged:  without  aiocord  and  satisfaction^  by 
the  assent  of  the  holder :  it  is  only  necessary  that  he  should  assent  to 
his  having  no  longer  a  claim  upon  the  bill.  A  very  remarkable  case 
of  tlaat  kind  occurred  some  time  ago,  where  a  person,  having  lent  a 
large  sum  of  money,  to  a  relative^  took  by  wary^  of  aeeurity  a  promia* 
sory  note,  and,  before  his.  death,  being  desirous-  that  his  relative 
should  not  be  called  upon  to  pay  the  note  (which  was  then  overdue), 
gave  hijm  a  receipt  in  ftiU  as  on  payment  of  the  bill,  but  without 
receiving  the  money;  After  his  disathj  his  executoars.  alleging  thai: 
accord  and  satisfiustion  was  necessary  for  the  purpose  of  discharging 
the  liability  of  the  maker  of  the  note  after  it  had.  become  due. 
brought  their  action  to  reeover  the. amount  Lord  Campbell,  at  Nisi 
Prius,  and  the  Court  of  Exchequer  afterwards^  held  that  the  doctrine 
of  accord  aad  satisfaction  waa  inapplicable^  aad  thai;  there  was  a  suffi- 
cient discharge  by  the  testator  having  in  his  lifetftnoe,  though  after 
*5941  *^^^  ^^^^  became  due,  expressed  his  intention. not  to  sue  upoa 

^  it.  The  law  upon  this  subject  is  referred,  to  in.  my  Brother 
Byles's  book  on  Bills,  p.  182.  Therefore  it  should  seem  that  bills 
of  exchange  are  to  be  dealt  with,  not  according  to  the  technical  rules 
with  respect  to  accord  and  satisfaction,  but  with  reference  to  the. 
question  whether  the  holder  has  got  that  which  he  ia  entitled  to  upon 
the  bill, — his  principal  and  interest  and  lawful  expensesr  if  any. 
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That  is  the  case  witH  reference  to  the  entire  payinent :  and  I  diesire 
to  add,  that  it  appears  to  me  to  be  perfectly  itidiflferent  whether  the 
payment  is  made  by  the  debtor  or  by  a  stranger.  One  of  the  doc- 
trines laid'  diown  in  Jones  v.  Broadhurst  (perha'ps  not  necessary  for 
the  decision  of  the  case :  if  it  were;  I  might  not  hare  ventured  to 
express  an  opinion  in  opposition  to  it)  is  this, — If  a  sltranger  pays* 
A/s  debt,  A.  not  knowings  of  it,,  and  therefore  not  assenting  to  it, 
until  he  assents  to  it  it  is*  no  payment  of  the  debt  at  all,  but  the 
creditor,  having  received  the  wnolfe-  amount,  may  recover  it  again  ^ 
against  the  debtor.  1  desire  to  say"  that  I  do  not,  as  at  present 
advised,  assent  to  that  propt«ition*  It  appears  to  me  tb  be  contrary 
to  a  well-known  principle  of  law.  It  is  contrary  to  the  rule  of  the 
Civil  law,  "  Debitorem  imaraiti  sen  etiam  invitum  solvendo  liberare 
possumus."  And^  the  authorities  in  this  country  befbre  the  suggestion 
was  made  in  the  case  referred  to,  consisted  of  one  case  in  Groke,  and 
the  same  case  in  Rolle,  who  are  opposed  to  one  another ;  one  of  those 
learned  personages  having  inserted'a  *'not,"  which  the  other  omitted,-^ 
the  one  saying  that  it  is  a  discharge,  and  the  other  that  it  iis  not.  I  appre- 
hend it  is  also  contrary  to  the  well-known  rule  of  mercantile  law  as  to 
payment ;  because,  if  the  debtor  pavs  a  portion  of  the  debt,  it  does 
not  enure  as  a  discharge  of  the  whole,  though  so  agreed,  but,  if  a 
*fetranger  pays  a  part  df  the  dfebt  in  discharge  of  the  whole,  the  p^kqk 
debt  is  gone,  because  it  would  be  a  fraud  on  the  stranger  to  '-• 

Sroceed.  So,  in  the  case  of  a  composition  made  with  a  body  of  cre- 
Itors,  the  assent  to  receive  the  composition  discharges  the  debt, 
because  otherwise  fraud  would  be  committed  against  the  rest  of  the 
creditors.  And,  with  respect  to  the  necessity  for  showing  the  assent 
of  the  debtor,  I  apprehend  that  it  is  contrary  to  the  well-known  prin- 
ciple of  law,  by  which  a  benefit  conferred  upon  a  man  is  presumed  to 
be  accepted'  by  him,  until  the  contrary  is  proved.  If  assent  were 
necessary,  and  the  invitum  of  the  Civil  law  is  to  be  excluded  from 
ours,  then  I  say,  that,  according  to  familiar  authorities,  one  of  which 
is  the  case  of  Atkin  Vi  Barwick,  1  Stra.  185,  so  often  referred  to,  the 
assent  of'  the  debtor  ought  to  be  presumed.  I  own  I  look  with  very 
great  caution  and'  distrust  at  the  path  which  I  am  invited  to  tread, 
and  at  the  first  step  of  which"  T  am  obliged  tb  adopt  the  affirmative  of 
propositions  which,. according  to  my  best  judgment  of  the  state  of  the 
law,  appear  to  me  not  to  be  the  orthodox.  There  are,  no  doubt, 
diffferent  considerations  applicable  to  the  case  of  payment  of  part  of 
the.  debt.  If  the  whole  aeot  be  paid,  the  proper' conclusion  I  should 
Have  thought  was,  that  the  right  reverts  to  the  person  who  has  paid  it. 
The  case  of  Itkndall  v.  Jfoon,  12  C.  B:  288  (E.  C.  L.  R.  vol.  74),  I 
a^gprehend,  may  well  be  consistent,. on  the  ground  that  there  the  pay- 
ment under  the  Judge's  order  was  not  a  payment  of  the  whole  debt,  or 
taken  as  such,  because' costs  had  been  incurred^  in  the  action  against* 
the  acceptor,  and  they  had'  become  part  of  the  right  of  the  holder  of 
the  bill,  as  accessory  to  his  principal  debt ;  and  it  did  not  appear  that 
he  intended'  to  waive  those  costs,  but  might  well  intend,  as  he  had  a 
right  to  do,  to  go  on  with  the  action  to  recover  them.  And  it  would 
be. unjust  if  it  were- not  so.  In  the  case  of  the  payment  of  a  r«5ng 
*jpart  of  the  debt;  I  cau  well  understand,  that,  if  the  creditor  ^ 
has  fairly  incurred  costs,  such  part  payment -ought  not  to  bo  any 
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answer  to  his  action.  But,  if  it  be  no  answer  to  his  action,  is  the 
payment  not  to  be  allowed  in  mitigation  of  damages?  I  apprehend, 
that,  where  the  whole  debt  is  paid,  the  payment  clearly  ought  to  be 
allowed  in  bar  or  in  mitigation  as  the  case  may  be :  but,  when  part 
only  is  paid,  the  further  inquiry  may  be  necessary,  whether  the  payer 
haa  any  recourse  against  the  defendant.  There  is  a  class  of  cases  to 
which  reference  ought  to  be  made  for  the  purpose  of  determining  this 
latter  question.  I  mean  cases  in  which  an  attempt  has  been  made  to 
endorse  a  bill  for  part, — where  an  endorsement  is  made,  not  as  on  a 
sale  of  the  bill,  but  for  an  advance  of  part  of  the  money  only,  yet  with 
an  intention  of  transferring  the  rights  on  the  bill  to  the  endorsee. 
There,  where  the  endorsee  gets  the  right  to  recover  the  whole  of  the 
money,  he  is  necessarily  a  trustee  so  to  speak  for  the  endorser  for  the 
amount  he  receives  beyond  the  sum  he  advanced.  That  was  the  case 
of  Reid  V.  Furnival,  1  C.  &  M.  588,t  referring  to  the  case  of  Johnson 
V.  Kennion,  2  Wils.  262,  in  which  it  is  so  laid  down.  The  whole 
right  of  action  passes  to  the  endorsee,  who  is  necessarily  a  trustee  to 
the  extent  of  the  sum  exceeding  that  which  he  has  advanced  upon  the 
bill :  and  it  may  be,  where  part  of  the  sum  is  paid  upon  the  bill,  that 
the  same  rule  ought  to  apply.  Certainly  I  apprehend  that  it  ought 
not  to  apply,  unless  there  be  no  other  mode  of  doing  justice  between 
the  parties.  Why  the  aid  of  the  Court  of  Chancery  is  to  be  invoked 
for  the  purpose  of  settling  the  rights  of  the  parties  on  bills  of  exchange, 
I  am  quite  unable  to  see :  and  the  Lord  Chief  Justice  has  referred  to 
the  case  of  Pownal  v.  Ferrand,  6  B.  &  C.  439  (E.  C.  L.  R.  vol.  18),  9 
D.  &  R.  603  (E.  C.  L.  R.  vol.  22),  which  shows  that  recourse  to  that 
jurisdiction  is  unnecessary  even  in  the  case  of  the  intentional  endorse- 
*6971  ^®°*  ^^^  partial  consideration.  The  expression,  *"he  is  a 
-*  trustee  for  the  rest,"  does  not  mean  that  there  is  such  a  trust 
as  must  be  enforced  in  the  Court  of  Chancery.  I  should  think  that 
an  action  for  money  had  and  received  would  lie  the  instant  the  endorsee 
received  more  than  he  was  entitled  to,  as  in  Pownal  v.  Ferrand  an 
action  for  money  paid  was  held  to  lie.  That  may  be  an  easier  solution 
of  the  matter  than  to  say  that  an  ordinary  transaction  upon  a  bill  of 
exchange  must  be  made  the  subject  of  a  bill  in  Chancery.  When  it 
was  said,  by  Bayley,  B.,  in  Reid  v.  Furnival,  that  the  endorsee  was  to 
be  considered  as  a  trustee  for  the  person  entitled  to  the  remainder  of 
the  money,  after  deducting  the  amount  that  he  had  advanced,  that 
meant  no  more  than  that  the  beneficial  interest  would  be  in  the 
endorser,  not  that  a  bill  in  Chancery  must  necessarily  be  filed  for  the 
purpose  of  enforcing  his  rights.  I  apprehend  it  is  not  a  trust  exclu- 
sively for  the  Court  of  Chancery,  but  a  confidence  arising  out  of  a 
contract  in  a  mercantile  transaction,  from  which  the  law  implies  a 
promise  on  the  part  of  one  who  is  liable  to  pav  money  to  another. 
The  principal  debtor  on  a  bill  of  exchange  primS  facie  is  the  acceptor, 
and  then  the  drawer  and  the  endorsers  in  the  order  in  which  their 
names  appear  upon  the  instrument.  But  the  Court  is  bound  to  listen 
to  evidence  to  show  that  the  person  who  does  not  so  appear  upon  the 
face  of  the  bill  is  in  truth  the  principal  debtor :  and  that,  as  it  seems 
to  me,  is  the  position  in  this  case  of  Messrs.  Cheesebrough  k  Son  in 
respect  of  five  of  these  bills,  and  of  Messrs.  Yewdall  &  Son  as  to  the 
bill  to  which  they  are  parties. 
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KSATINQ,  J. — ^I  entirely  agree  in  the  judgments  given  by  my  Lord 
and  my  Brother  Willes.  Judgment  for  the  plaintiffs. 


The  prinoipal  case  goes  the  length 
of  overruling  Randall  v.  Moon,  m^ra^ 
inasmnoh  as  it  decides  that  an  action 
cannot  be  maintained  by  the  holder  of 
a  bill  of  exchange,  without  notice  that 
it  was  an  accommodation  bill|  against 
the  acceptor  after  payment  by  the 
maker.  Mr.  Justice  Williams  displays 
in  his  opinion  the  advantage  which  a 
thorough  masteiy  of  the  technical 
principles  of  law  gives  to  a  Judge. 
This  knowledge  enabled  him  to  apply 
technical  rules  in  harmony  with  the 
dictates  of  sound  reason  and  yet  with 
finished  accuracy.  He  thus  avoids  the 
scandal  of  contributing  to  disturb  a 
series  of  adjudications  which,  whether 
settled  wisely  or  unwisely,  served  to 
^ve  stability  to  the  law  regulating 
commercial  paper.  He  points  out 
the  mode  in  which  prior  decisions 
might  remain  unimpaired,  and  the 
principal  case  determined  nevertheless 
substantially  in  accordance  with  the 
opinion  of  the  majority  of  the  Court. 
This,  as  he  shows,  could  be  doue  by 
allowing  the  action,  whilst  denying 
anything  more  than  nominal  damages 
to  the  plaintiff.  Jones  v.  Broadhurst, 
ng[>raf  would  then  stand  and  govern 
cases  where  the  acceptor  is  ultimately 
and  wholly  liable  to  discharge  the  bill, 
and  Randall  v.  Moon  and  the  princi- 
pal case  would  obtain  either  in  the 
case  of  a  pure  accommodation  bill,  or 
where  the  accounts  were  such  as  to 


throw  partially  or  totally  the  ultimate 
liability  upon  the  drawer. 

This  series  of  cases  presents  a  novel 
application  of  the  doctrine  that  a  vested 
right  of  action  can  be  barred  only  by  j 
a  release  or  an  accord  and  satisfaction. 
That  common  law  doctrine  has  been 
pronounced  by  high  authority  inappli- 
cable to  the  law  merchant,  which  is 
based  upon  the  civil  law  where  it  is 
unknown :  Foster  v.  Dawber,  6  Exch. 
(1851)  889;  Byles  on  Bills,  6th  Am. 
ed.  153.  No  allusion  b  made  in  the 
principal  case  to  any  such  limitation  in 
extent  of  the  doctrine,  though  that 
restriction  would  have  furnished  the 
strongest  ground  upon  which  to  attack 
the  decisions  which  were  animadverted 
upon. 

From  the  absence  of  cases  it  may  be 
inferred  that  the  American  Courts 
have  not  applied  the  doctrine  under 
such  circumstances.  Yet  the  doctrine 
itself  is  acknowledged :  Mathis  i;. 
Bryson,  4  Jones  (N.  C.  1857)  608; 
Clarke  v.  Hawkins,  2  Ames  (R.  I. 
1858)  219;  Warren  v.  Skinner,  20 
Conn.  (1850)  559;  Rose  v.  Hall,  26 
Conn.  (1857)  892;  Jones  v.  Perkins, 
7  Cushman  (Miss.  1857)  139 ;  Brown 
t;.  Cambridge,  3  Allen  (Mass.  1861) 
474.  Whether  the  doctrine  obtains  in 
Pennsylvania  or  not,  and  how  far  it 
prevails  in  Maine,  see  8  Am.  Law 
Register  N.  S.  (1863)  65. 
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«QRi  *THB  DUKE  OF  BEAUFORT  v.  LOSD  ASHBUBNHAIC 
^^^^  Jan,  17. 

1.  She  .master  hMlBg,  on  %  .tax«feis|i  mm  httwetn  pnty  waA  pmr^  ^Uofiacl  MU.#i  «k4ti««- 
tiooi  for  brief/'  thongh^ha  witniniw  Mtm  not  reij  .nnmerons  ^  tJ^e  ^n|if  T««y  long,  <}ie  Ccmrt 
deolined  to  interfere  with  hii  discretion,  —the  questions  inyolredin  the  trial  being  oomplieatett 
and  diflBoult 

2.  In  an  aflti(m±!i?oUliigthetitle  to  »  musaor,  an  witiqaariaa'a  dxmgu  ^  t^firoh  w  <gr  »M 
translations  of  ancisnt  Moords  and  docnments  at  Ihe  reoo^  9ftee  •ia4  elflewbve  (which  viyi^ 

.  known  to  exist),  wera  allowed. 

8.  Costs  of  examining  a  yery  old  witnees  upon  intenogitories  Aorily'belbre -Ihe  trid,  W9tm 
idlowed,  although  ha  waa  able  te  sktend  and  Aid  attend  at  Iha  ^siaas,  ^t  was.naft  asamine^j 
sad,  by  reason  ofliis  age  and  infirmity,  the  ax|>enaas  of  Ms  «l»^i  fjoimv  ^ba^  atteadanpe  iieo|i 
him  at  the  Assises  were  also  allowed. 

4.  Short-hand  notes  not  allowed  as  between  party  and  paHjf . 

This  was  an  action  brought  to  try  the  title  .to  certaiu  waste  lands  in 
the  county  of  Brecon.  The  cause  came  on  for  trial  at  the  last  Summer 
Assizes  for  the  county  of  Brecon,  and,  after  occupying  three  days,  was 
adjourned  to  the  27th  of  October ;  but,  in  the  mean  time,  it  was  agreed 
that  a  verdict  should  be  taken  for  theplaintiff  for' 405.  damages. 

Upon  the  taxation  of  the  plaintiff^  costs,  the  "following  items  of 
charge  were  objected  to  on  behalf  of  the  deffendant,  "btrt  allowed  by 
the  Master,  viz.  1057.  for  "instructions  for  brief,**— «»t  Ss.  6rf.*>r 
searches  for  and  tran^ations  of  ancient  dootime&ts  m  the  record  offioa 
and  elsewhere  by  Mr.  Hewlett,  rtie  antiquariain,-^7t  17«.  7d.  for  the 
costs  of  the  examination  of  an  old  witness  upon  interrogatories  undoir 
^the  1  &  2  W.  4  e.  22,-^nd  182.  for  a  ooff  of  the  shoct-hMd  nabes  4€ 
the  trial  in  July. 

ffance,  on  a  former  day  in  this  term,  mov^  for  a  xnl^  calling  npoa 
the  plaintiff  to  show  cause  why  the  Master  should  not  be  at  liberty  to 
review  his  taxation  in  these  respects.  1.  As  to  the  sumnkUoweoffor 
''instructions  for  brief/'  he  submitted  that  that  was  an  excessive 
allowance,  seeing  that  the  brief  only  consisted  of  forty-ei^ht  sheets^ 
4ind  the  witnesses  numbered  only  thirty-five,  and  that  Iglt  m  addition 
was  allowed  for  abstracts  of  documents,  which  in  truth  formed  th^ 
instructions.  2.  Then,  as  to  Mr.  Hewlett's  expenses  for  searches  and 
*5991  ^^^^^l^'-io^s, — these,  it  was  ^contendeo,  were  necessarily  in- 
^  curred  by  the  plaintiff  in  looking  up  evidence  to  support  hfe 
case,  and  ought  not  to  be  allowed  in  a  taxation  between  party  ebA 
party.  (Eblb,  C.  J. — The  searches,  I  am  informed,  were  oot  nate 
for  the  purpose  of  ascertaining  whether  such  evidence  existed.  Bat 
the  documents  wiore  known  to  «xist ;  .and  tb#  mrvioes  of  Iha  eixpeEl 
l,were  required  to  trace  them  out  and  put  t^^n  tn  a  for^a  to  be '^M- 
sented  before  a  jury.  Master  Gordon  informed  the  Court  that  similai 
charges  had  been  allowed  in  the  Exchequer.]  8.  The  witness  Bumsey 
being  nearly  eighty  years  of  age,  and  infirm,  it  might  have  been  » 
very  prudent  thing  on  the  part  of  the  plaintiff's  attorney  to  take  hia 
exammation  upon  interrogatories ;  but  there  is  no  reason  why  that 
expense  should  be  cast  upon  the  defendant ;  especially  as  Bumsey  did 
in  fact  attend  at  the  Assizes  (though  he  was  not  examined),  and  the 
Master  has  allowed  the  costs  of  his  attendance  and  ioumev,  and  also 
the  expenses  of  his  son,  who  merely  accompanied  his  father  to  the 
Assizes  for  the  purpose  of  taking  care  of  him.    [Erlb,  C.  J. — ^Whai 
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does  the  statute  say  about  these  costs  7]  The  9th  seotion  of  the  1  &  2 
W.  4,  c.  22,  provides  '*  that  the  costs  of  every  rule  or  order  to  be 
made  for  the  examiDation  of  witnesses  under  any  commission  or  other- 
wise by  virtue  of  this  Act,  and  of  ithe  proceedings  thereupon,  shall 
(except  in  the  case  hereinbefore  provided  for)  be  costs  in  the  cause, 
unless  otherwise  directed  either  by  the  Judge  making  such  rule  or 
order,  or  by  the  Judge  before  whom  the  cause  mav  be  tried,  or  by  the 
Oourt."  In  Curling  v.  Bobertson,  2  D.  i  L.  -387,  it  was  held,  that,  if 
the  interrogatories  are  not  given  in  evidence,  the  costs  of  them  will 
not  be  allowed.  4.  As  to  the  short-hand  notes,  the  universal  practice 
is,  not  to  allow  them  as  between  party  and  party,  in  the  absence  of  an 
4Lgreement  between  the  parties. 

*Erlb,  C.  J.— We  all  think,  for  the  reason  stated,  that  Mr.  r«gAA 
Hewlett's  charges  were  properly  allowed.    As  to  the  instruc-   '■ 
tions  for  brief,  expenses  of  examination  of  Bumsey  upon  interrogato- 
ries, and  the  short-hand  notes,  we  will  confer  with  the  Master. 

Our,  adv.  vuU. 

Erlb,  C.  J. — This  was  an  application  to  the  Court  for  a  review  6f 
the  Master's  taxation.  There  were  four  grounds  of  objection  urged 
by  Mr.  Mance,  The  first  was,  that  the  large  aum  of  1057.  was  allowed 
for  ''  instructions  for  brie£"  Doubtless  that  seems  to  be  a  very  unu- 
sually large  sum  to  aUow.  We  have  conferred  with  the  Master ;  and, 
having  seen  the  greiBit  trouble  and  expense  that  was  necessarily  iucur- 
red  in  ascertaining  and  defining  the  manorial  and  other  rights  between 
the  noble  litigants,  we  are  not  satisfied  that  the  allowance  was  an 
unreasonable  one. 

The  next  complaint  was,  that  a  sum  of  682.  8a.  6cL  has  been  allowed 
for  the  expenses  of  searches  Tor  and  translations  of  ancient  records 
and  documents  in  the  record  office  and  elsewhere,  by  Mr.  Hewlett. 
This,  it  is  said,  was  searching  for  evidence  of  the  plaintiff's  case,  and 
ought  not  to  be  allowed  against  the  defendant  upon  a  taxation  of  costs 
as  between  party  and  party.  If  this  had  been,  as  suggested,  a  charge 
for  searches  made  to  discover  evidence  to  support  the  plaintiff's  case, 
it  would  not  have  been  allowed :  l^t  it'iqprpeai^  tteit  the  documents  in 
question  were  records  relating  to  the  manor,  the  existence  of  which 
was  well  known,  and  which  were  necessary  and  pertinent  to  the  issue 
to  be  tried.  It  was,  therefolre,  an  expense  that  was  necessarily  and 
properly  incurred,  and  the  Master  was  right  in  allowing  it. 

The  third  -eootplaittt  was  as  to  a  ofaarffe  of  872.  7«.  7d.  *for  r*z»A]^ 
the  examination  upon  interrogatories  (in  April)of  one  Rumsey,  *- 
a  witness  who  attended  at  tlie  trial,  but  was  not  then  examined,  tt 
appears  that  this  person  was  nearly  eighty  years  of  age,  and  very 
infiriA,  and  thait,  his  evidence  being  iraportanty  the  plaintiff's  attorney 
thought  it  advisable  to  take  his  examination  lest  be  should  not  live 
xmtil  July  so  as  to  be  able  to  give  evidence  at  the  trial.  It  appears 
also  that  this  witness  did  attend  at  the  trial,  though  he  was  not  exam- 
ined then ;  and  that  the  Master  has  allowed  the  costs  o£  his  attendance 
at  the  Assizes,  and  also  the  expenses  of  his  «on,  who  came  with  him 
in  order  to  take  care  of  him^  his  infirm  condition  rendering  such 
attendance  indispensable.  We  have  felt  some  doubt  and  difficulty 
about  this  item.  But,  in  the  result,  we  think  the  Master  was  justified 
in  allowing  the  costs  of  this  witness's  attendance  at  the  trial ;  and, 


601     DUKE  OF  BEAUFORT  v.  ASHBURNHAM.    H.  T.  1863. 

considering  his  age  and  infirmity,  we  think  it  not  unreasonable  that 
he  should  nave  the  comfort  and  attendance  of  his  son  on  his  journey. 
But,  was  the  attorney  justified  in  taking  the  witnesses  examination 
beforehand  ?  The  Master  reports  to  us  that  this  was  entirely  an  act 
of  prudence  and  discretion.  That  may  well  be,  and  yet  it  may  not 
be  right  that  the  expense  should  be  thrown  upon  the  opposite  partj. 
The  9th  section  of  the  statute  which  regulates  the  examination  of 
witnesses  upon  interrogatories,  1  &  2  W.  4,  c.  22,  enacts  '*that  the 
costs  of  every  rule  or  order  to  be  made  for  the  examination  of  wi^ 
nesses  under  any  commission  or  otherwise  by  virtue  of  this  Act,  and 
of  the  proceedings  thereupon,  shall  (except  in  the  case  hereinbefore 
provided  for)  be  costs  in  the  cause,  unless  otherwise  directed  either  by 
the  Judge  making  such  rule  or  order,  or  by  the  Judge  before  whom 
the  cause  may  be  tried,  or  by  the  C  ourt."  We  have,  therefore,  a 
discretion  over  these  costs :  and  I  am  clearly  of  opinion  that  it  was 
*6021  **°  ^^^  ^^  commendable  prudence  on  the  part  of  the  attorney 
-I  to  have  the  evidence  of  Bumsey  perpetuated,  and  that  the 
Master  would  not  under  the  circumstances  have  been  justified  ia 
refusing  to  allow  these  costs. 

The  remaining  objection,  and,  though  the  least  material,  one  which 
is  of  some  importance  as  tending  to  introduce  a  novel  practice,  is,  that 
the  Master  improperly  allowed  the  cost  of  one  copy  of  the  short-hand 
notes.  It  was  probably  a  very  prudent  and  useful  thing  to  have  these 
notes  for  the  use  of  counsel :  but,  as  a  uniform  rule,  they  must  be  paid 
for  by  the  party  himself,  and  cannot  be  charged  to  his  opponent.  We 
think  that  item,  amounting  to  181.,  should  be  disallowed.  Upon  that, 
therefore,  the  rule  may  go,  unless  the  plaintiff  will  consent  to  strike 
off  that  item.  Rule  accordingly  .(a) 

(a)  No  rule  WM  drawn  ap,  the  obJeeUonable  item  haying  been  itrnck  off  by  eonjent 


*«ft<n  *JOHN  ANDERTON,  Appellant;  ISAAC  RIGBY,  Res- 
°"**-'  pondent    Jhn.  26. 

By  a  by-law  made  by  the  Birkenhead  Improvement  Commiuionen  nnder  the  Local  Ooren* 
ment  Act,  1858,  it  is  provided  that  "every  building  to  be  erected  and  nsed  as  a  dwelling-hooM 
shall  daring  snch  nse  have  in  the  rear  or  at  the  side  thereof  an  open  space  exclusively  belonging 
thereto  to  the  extent  of  at  least  150  sqnare  feet,  free  fh>m  any  erection  thereon  above  the  lerd 
of  the  ground,  other  than  a  privy ;  but,  where  there  if  a  water-elo8et»  and  no  other  privy,  m 
open  space  of  not  less  than  100  feet  may  be  allowed;  and  the  distance  across  such  open  spsM 
between  every  such  building  and  the  opposite  property  at  the  rear  or  side,  exclusive  of  snj 
common  passage,  shall  be  ten  feet  at  least :  if  snch  building  be  two  stories  in  height  above  ths 
level  of  such  open  space,  the  distance  across  shall  be  16  feet;  if  tnoh  building  be  three  storieii 
it  shall  be  20  feet ;  if  more  than  three  stories,  25  feet  :"— 

Held,  that  the  space  required  to  be  left  between  the  building  to  be  erected  and  the  oppoiitt 
property  must  be  co-extensive  with  the  line  of  demarcation  between  such  building  and  saeh 
opposite  property,  and  that  at  no  point  should  a  less  distance  than  that  prescribed  by  the  by- 
law intervene  between  them,  exclusive  of  any  common  passage. 

This  was  a  case  stated  by  two  of  Her  Majesty's  justices  of  the  peace 
in  and  for  the  county  of  Chester,  for  the  opinion  of  the  Court  under 
theprovisions  of  the  statute  20  &  21  Yict.  c.  43. 

Whereas,  certain  by-laws  were  made,  and  passed  by  the  Birkeuhead 
Improvement  Commissioners,  under  the  Local  Government  Act,  1858 
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(21  &  22  Vict.  c.  98),  on  the  26th  of  March,  1862,  and  confirmed  by 
one  of  Her  Majesty's  principal  secretaries  of  state  on  the  28th  of  May, 
1862,  "  with  respect  to  the  level,  width,  and  construction  of  new  streets, 
and  the  provisions  for  the  sewerage  thereof,"  with  respect  (amongst 
other  requirements)  to  the  sufficiency  of  space  about  buildings  to 
secure  free  circulation  of  air,  and  with  respect  to  the  ventilation  of 
buildings,  and  which  for  the  purposes  of  this  case  are  admitted  to 
have  been  duly  made  and  confirmed. 

The  89th  by-law  relates  to  the  space  about  buildings,  and  is  in  the 
following  words, — "Every  building  to  be  erected  and  used  as  a  dwell- 
ing-house shall  during  such  use  have  in  the  rear  or  at  the  side  thereof 
an  open  space  exclusively  belonging  thereto  to  the  extent  of  at  least 
150  square  feet  free  from  any  erection  thereon  above  the  level  of  the 
ground,  other  than  a  privy ;  but,  where  there  is  a  water-closet,  and 
no  other  privy,  an  open  space  of  not  less  than  100  feet  may  be 
"^allowed;  and  the  distance  across  such  open  space  between  rmgQA 
every  such  building  and  the  opposite  property  at  the  rear  or  ^ 
side,  exclusive  of  any  common  passage,  shall  be  10  feet  at  least :  if 
such  building  be  two  stories  in  height  above  the  level  of  such 
open  space,  the  distance  across  shall  be  15  feet;  if  such  building 
be  three  stories,  it  shall  be  20  feet;  if  more  than  three  stories,  26 
feet.  When,  however,  thorough  ventilation  is  secured,  or  when, 
on  the  rebuilding  of  houses,  these  dimensions  cannot  be  adhered  to 
without  considerable  sacrifice  of  property,  they  may  be  modified  in 
special  cases,  at  the  discretion  of  the  commissioners.  And  whereas, 
at  a  petty  sessions  holden  at  Birkenhead  in  and  for  the  hundred  of 
Wirrall,  in  the  county  of  Chester,  on  the  11th  of  September,  1862, 
an  information  preferred  and  made  on  the  8th  of  September,  1862,  by 
Isaac  Bigby,  assistant  building  surveyor  of  the  Birkenhead  Improve- 
ment Commissioners,  against  John  Anderton,  of  Wavertree,  in  the 
county  of  Lancaster,  brewer  (hereinafter  called  the  appellant),  under 
the  said  article  or  by-law  89  of  the  said  by-laws,  charging  for  that  he 
the  said  John  Anderton,  on  the  6th  of  September,  1862,  at  the  town- 
ship of  Birkenhead  aforesaid,  without  the  sanction  or  approval  of  the 
Birkenhead  Improvement  Commissioners,  did  erect  and  use  as  a 
dwelling-house  a  certain  building  having  in  the  rear  or  side  thereof  an 
open  space  of  less  than  100  feet,  such  building  being  more  than  three 
stories  in  height  above  the  level  of  such  open  space,  and  having  a 
distance  across  such  open  space  between  the  saia  building  and  the 
opposite  property  at  the  rear  or  side  thereof  (exclusive  of  a  certain 
common  passage)  of  less  than  25  feet,  contrary  to  a  certain  by-law 
duly  made,  confirmed,  and  published  under  the  authority  and  provi- 
sions of  the  Local  Government  Act,  1868,  and  which  said  by-law  was 
at  the  time  of  the  ^commission  of  the  said  ofience,  and  still  was  r^gAs 
in  force,  contrary  to  the  form  of  the  statute  in  such  case  made  ^ 
and  provided,  was  heard  and  determined  by  them,  the  said  parties 
respectively  being  then  present :  and,  upon  such  hearing,  the  appel- 
lant was  Quly  convicted  before*  them  of  the  said  oftence,  and  they 
adjudged  him  to  forfeit  and  pay  for  the  said  offence  the  sum  of  405.  and 
costs.  And  whereas,  the  appellant  being  dissatisfied  with  their  deter- 
mination upon  the  hearing  of  the  said  information,  as  being  erroneous 
in  point  of  law,  demanded  a  case  for  the  opinion  of  this  Court. 
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Upon  the  bearing  of  the  informatiGD,  it  was  proved  on  the  part  of 
.the  defendants,  and  found  as  a  fact,  that  the  part  of  the  baildiog 
erected  and  nambered  1 -on  the  plan  hereto  annexed  was  more  than 
three  ^stories  high;  that  th«  pant  numbered  2  on  the  same  plan  is  a 
billiard-room  attached <lo  it,  and  is  one  story  high;  that  the  super 
structure  of  both  has  been  bmlt  sinee  the  by-laws  referred  to  in  the 
<8aid  information  were  Gon&rined.;  that  the  billiard -room  extends  to 
the  verge  of  a  common  passage  at  the  back  of  the  land  built  on  by 
the  appellant.;  that  there  is  ;a  water-eloeet  but  no  privy  in  the  house 
-BO  erected ;  and  that  there  ds  an  ^opm  ^pace  of  106  feet  on  the  south 
side  of  tbe  billiard-room,  the  extremity  of  which  open  space  does  not 
&ce  any  portion  of  the  opposite  pirqperty.  It  was  also  proved,  and 
'found  as  a  fact,  on  behalf  df  tbe  appellant,  that  the  adjoining  pro- 
perty is  house  property ;  and  tthat  ^there  are  no  windows  in  it,  and 
^therefore  the  want  of  an  o^n  apace  would  not  afifect  it  to  so  great  an 
extent;  that  cellars  were  'built  under  the  part  numbered  1  before  tbe 
hy-laws  came  into  operation,;  and  that  plans  were  sent  in  for  the  pre- 
sent building  so  fiur  as  regards  the  building  above  the  cellars,  but  Vere 
rejected,  on  the  groaud  maintained  by  the  respondents. 
'*'6061  *^^  ^^^  hearing  of  the  said  information  it  was  admitted, — 
-'  first,  that  the  l)uilding  numbered  1  upon  the  plan  is  a  separate 
building,  unconnected  with  the  Cattle  Hcrbel, — secondly,  that  it  was 
•erected  and  used  as  a  dwelling-house  within  the  meaning  of  the  by- 
laws, subsequent  to  .the  confirmation  of  the  by-laws,  subject  to  t^ 
&ct  of  the  existenoe  of  the  cellars  previous  to  such  confirmation. 

It  was  contended,  on  behalf  of  the  appellant,  that,  as  there  is  a 
water-closet  attached  to  the  said  building,  and  as  a  thorough  ventila- 
tion thereof  was  (it  was  alleged)  secured,  he  had  complied  with  the 
-said  by-law  No.  89  in  providing  at  the  rear  of  some  part  of  the  build- 
ing a  space  of  not  less  than  100  feet  (as  a  matter  of  fact  106  feet) 
there  being  between  the  rear  <kf  some  part  of  such  building  and  the 
opposite  property  at  the  rear,  <exclusive  of  any  common  passage,  a 
<listanee  of  at  least  26  feet;  and  that  the  by -law  does  not  require  a 
:clear  distance  of  at  least  25  between  the  furthest  projection  of  aoj 
«ueh  building  and  the  opposite  property  and  the  rear  exclusive  of  ai^ 
(Oommon  passage ;  as,  if  that  were  the  case,  where  a  person  was  the 
lowner  dT  a  piece  of  land  only  40  feet  deep,  on'  which  he  desired  to 
«reot  a  building  mere  than  three  stories  high,  then  he  would  be  lin 
iled  to  erecting  a  mere  shell  of  a  building  onlv  15  feet  from  front  to 
back,  with  a  yard  or  open  space  at  the  rear  of  25  feet  deep  between 
the  building  proposed  to  be  erected  and  the  opposite  property,  which 
would  necessitate  a  very  great  eacrifioe  of  prqperty,  to  avoid  which 
^the  last  paragraph  in  the  ^9th  by-law  is  provided. 

It  was  contended  cm  berbalf  of  the  jrespondent,  that  the  by-law 
rec^uired  that  tbe  spaoe  of  26  feet  requir^  to  be  left  between  tbe 
building  to  be  erected  and  the  opposite  property,  must  be  co-extensive 
with  the  line  of  demarcation  between  the  said  properties,  and  that 
'^BOTI  *^^  ^^  p^uft  should  a  less  distance  than  twenty -five  feet  inter- 
^  vene  between  them,  exclusive  of  any  common  passage. 

The  justices  being  of  oipinion  that  this  was  the  correct  interpretation 
sof  the  by-law,  convicted  the  appellant  as  aforesaid. 

It  was  agreed  between  the  parties  that  the  by-laws  and  the  plan 
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hereinbefore  referred  to  should  be  taken  to  be  annexed  to  and  form 
part  of  this  case. 

The  questions  of  law  arising  on  the  above  statement,  for  the  opinion 
of  this  Court,  are, — first,  whether,  having  regard  to  the  admitted  fact 
that  the  cellars  under  the  said  building  numbered  1  were  built  before 
the  confirmation  of  the  by-law,  there  must  be  a  clear  space  of  25  feet 
from  the  rear  of  the  building  numbered  1,  erected  since  the  confirma- 
tion of  the  said  by-laws,  to  the  property  on  the  opposite  side  of  the 
said  common  passage, — secondly,  whether,  under  tne  circumstances 
aforesaid,  it  is  not  a  compliance  with  the  said  by-law^  if  25  feet  be  left 
from  some  portion  of  that  building,  so  that  there  be  left  a  clear  open 
space  in  the  rear  or  at  the  side  thereof  of  100  feet»  without  reference 
to  the  distance  between  the  nearest  point  between  the  entire  length  of 
the  building  so  erected  as  aforesaid  and  the  property  upon  the  oppo- 
site side  of  the  said  common  passage. 

The  judgment  of  the  Court  was  requested  thereon,  or  what  should 
be  done  in  the  premises. 

Manisty,  Q.  C.,  for  the  appellant. — The  appellant  has,  it  is  sub- 
mitted, complied  with  the  letter  as  well  as  with  the  spirit  of  the  by-law 
in  question.  He  has  left  a  space  of  106  square  feet  between  his 
dwelling-house  and  the  opposite  property,  which  is  at  one  part  distant 
more  than  25  feet  from  it.  If  the  twenty-five  feet  are  to  be  measured 
from  every  part  of  the  rear  or  *side  of  the  house,  as  is  con-  r«/»Ao 
tended  on  behalf  of  the  commissioners,  the  by-law  would  in  ^ 
very  many  cases  entirely  deprive  the  owner  of  the  land  of  the  power 
of  building  upon  it  at  all.  This  never  could  have  been  intended :  and 
these  by-laws  must  be  construed  strictly. 

Welsby,  contri. — The  question  is  whether  this  by-law  is  satisfied  by 
leaving  a  narrow  strip  of  four  feet  twenty-five  feet  long  between  the 
appellant's  dwelling-house  and  the  opposite  property.  It  is  conceded 
that  the  by-law  is  well  made  under  the  34th  section  of  the  21  &  22 
Vict,  c.  98.  The  plain  and  obvious  meaning  of  it  is,  that  there  shall 
be  a  clear  space  at  the  rear  or  side  of  a  building  like  this  of  twenty- 
five  feet  at  every  part  of  it  from  the  opposite  property.  The  provision 
is  a  most  important  one,  in  order  to  secure  proper  ventilation  in  towns 
which  are  densely  populated. 

ManUty  was  heard  in  reply. 

Eble,  C.  J. — Putting  the  best  construction  which  my  judgment 
and  experience  enable  me  to  put  upon  this  by-law,  I  come  to  the  con- 
clusion that  the  decision  of  the  magistrates  upon  the  by-law  made  by 
the  Birkenhead  Improvement  Commissioners,  was  right.    The  by-law 

Erovides  that  "every  building  to  be  erected  and  used  as  a  dwelling- 
ouse  shall  during  such  use  have  in  the  rear  or  at  the  side  thereof  an 
open  space  exclusively  belonging  thereto  to  the  extent  of  at  least  150 
square  feet  free  from  any  erection  thereon  above  the  level  of  the 
ground  other  than  a  privy;  but,  where  there  is  a  water-closet,  and  no 
other  privy,  an  open  space  of  not  less  than  100  feet  may  be  allowed," 
That  is  one  generalprovision  for  all  manner  of  buildings  erected  for 
dwelling-houses.  Tne  *commissioners  have  no  discretionary  r*gA9 
power  to  alter  or  modify  that.  Now  comes  the  part  upon  ^ 
which  our  opinion  is  requested, — "  And  the  distance  across  such  open 
space  between  every  such  building  and  the  opposite  property  at  the 
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rear  or  side,  exclusive  of  any  common  passage,  shall  be  10  feet  at 
least ;  if  such  building  be  two  stories  in  height  above  the  level  of 
such  open  space,  the  distance  across  shall  be  15  feet ;  if  such  building 
be  three  stories,  it  shall  be  20  feet ;  if  more  than  tftree  storiea;  25 
feet."  The  construction  which  the  commissioner  have  put  upon  that, 
is,  that  the  distance  is  to  be  measured  from  every  part  of  the  building 
to  be  erected  and  the  opposite  property,  and  that  the  whole  line  of  the 
rear  or  side  shall  be  free  from  any  erection  fbr  at  least  26  feet,  where 
the  height  of  the  building  exceeds  three  stories.  I  think  that  is  the^ 
clear  meaning  of  the  by-law.  The  whole  of  the  rear  or  side  is  to  be 
kept  free  for  at  least  25  feet.  A  narrow  strip  four  feet  wide,  leaving 
25  feet  between  that  part  of  the  building*  and  the  opposite  property, 
might,  for  the  purpose  of  ventilation  in  a  densely  populated  neighbour- 
hood, be  perfectly  inadbquate  and  illusory;  The  provision  for  leaving 
a  clear  space  of  100  square  feet  applies  to  all  manner  of  properties. 
I  cannot  see  any  ground  for  coming  to  any  other  conclusion  than  the 
justices  have  come  to.  And  I  do  this  the  more  readily  because  the 
by-law  in  question  is  qualified  by  the  provision  at  the  end  of  it,— 
*' When,  however,  thorough  ventilation  is  secured,  or  when,  on  the  re- 
building of  houses,  these  dimensions  cannot  be  adhered  to  without 
considerable  sacrifice  of  property,  they  may  be  modified  in  special 
cases,  at  the  discretion  of  the  commissioners."  Thus,  there  is  an 
universal  rule  given,  subject  to  an  application  to  the  discretion  of  the 
commissioners.  And  it  may  be  well  worthy  of  the  attention  of  the 
♦filOl  c^'^^issioners  to  see  if  *the  rule  can  be  modified  in  this  case. 
J  I  cannot  but  beMeve,  that,  if  ventilation  can  be  properly 
secured  by  leaving  the  space  proposed  by  the  appelltinfr,  the  commis- 
sioners would  not  wantonly  sacrifice  his  interesta  The  decision  of 
the  magistrates  must  be  affirmed. 

The  rest  of  the  Court  concurred. 

Welsby,  for  the  respondents,  asked  fer  the  costs  of  the  appeal. 

Per  Cubiam. — We  think  that  there  should  be  no  costs :  it  was  a 
fair  question  for  argument^  and  quite  new. 

Decision  affinued,  without  costs. 


THE  BUSSIAN  STEAM-NAVIGATION  TRADING  COMPANY 

tr.  SILVA.    Jhn.  16. 

By  a  bUl  of  lading  of  wool  from  Odesia,  fireight  wtt  to  be  paid  in  London^  on  deUrery,  at  the 
rata  of  80*.  per  cwt,  gross  weight,  tallow,  and  other  goods,  grain,  or  seed;  in  proportion,  as  per 
London  Baitie  printed  rates  :'*— Held,  that  extrinsic  eridenee'was  admissible  to  show,  that,  by 
the  asaga  of  the  trade,  the  meaning  of  the  bill  of  lading  was,  that  SOsw  peff  ewl.  of  tallow  was  to 
be  taken  as  the  standard  by  which  the  rate  of  fireight  on  all  other  gfods  waa  ta  be  measured. 

The  declaration  stated,  that,  before  the  making  the  promise  therein- 
after mentioned,  the  plaintiflfe  were  the  owners  of  a  certain  ship,  and 
had  carried  and  conveyed  in  the  same  certain  merchandise  to  the  port 
of  London,  to  wit,  certain  bales  of  wool,  for  certain  freight,  to  be  paid 
to  the  plaintifS  for  the  carriage  of  the  same  upon  deli-very  thereof  to 
the  consignees  or  persons  entitled  to  receive  the  same  unaer  the  bills 
of  lading ;  that  the  defendant  was  the  owner  of  a  ceitain  wharf  or 
♦6111  ^^ro^onae  in  the  said  port ;.  that  therenpon,  *in  consideration 
-^   that  the  plaintiff  would  deliver  and  place  the  said  merchan- 
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dise  into  the  defendant's  possession,  to  be  warehoused  and  taken  care 
of  b J  the  defendant  for  certain  rent  and  charges  to  be  paid  to  the 
defendant  in  that  behalf,  the  defendant  promised  the  plaintiffs  that  be 
the  defendant  would  keep-  and  detain  l^e  said  merchandise  in  his 
possession  until  the  said  freight  should  be  paid,  or  until  he  received 
notice  from  the  plaintiffs  to  release  the  said  goods :  Averment,  that 
the  plaintif&  performed  all  QonditioDs  pr^ecedent^  and:  all  times  elapsed, 
and  all  matters  and  thiogs  were  done  and  happened,  to  entide  the 
plaintiffs,  and  they  became  and  were  entitled,  to  have  had  the  said^ 
promise  performed  and  fulfilled,  and  to  have,  bad  the  said  merchandise 
detained  and  kept  in  the  possession  of  the  defendant  until  the  said. 
freight  was  paid,  or  until  they  the  plaintiffs  gave  an  order  to  the 
defendant  for  the  release  of  the  said  merchandise,  as  aforesaid :  Yet 
the  defendant  broke  his  said  promise  in  this  respect,  that,  although 
the  said  freight  had  not  been  paid,  nor  had  the  plaintifis  given  such 
notice  to  the  defendant  as  aforesaid,  the  defendant  did  not  detain  or 
keep  in  his  possession  the  said  merchandise,  but  gave  the  same  up  to 
the  said  consignees,  and  the  same  was  thereupon  removed  and. taken 
away  from  the  said  wharf  and  premises  of  the  defendant  before  pay- 
ment  of  the  said  freight,  and  without  any  order  from  the  plainti&  to 
release  the  same,  whereby  the  plaintiff  suffered  great  loss  and  damage, 
by  losing  their  lien  on  the  said  merchandise,  and  being  unable  to 
obtain  payment  of  the  freight  so  due  to  the  plaintifik  as  aforesaid,  and 
which  still  remained  unpaid;  and  the  plaintiff  had  been  put  to  great 
trouble,  expense,  and  costs  in  endeavouring  to  obtain  payment  of  the 
said  freight  from  the  said  consignees.  There  was  also  a  count  for 
money  payable  for  freight. 

*The  defendant  pleaded, — first,  to  the  first  count,  that,  before  r»/ii  a. 
he  gave  up  the  said  merchandise  to  the  consignees,  and  before  '- 
any  part  thereof  was  taken  or  removed  away  from  the  said  wharf  and 
premises  of  the  defendant,  the  said  freight  was  paid, — secondly,  to 
the  second  count,  never,  indebted,  and  a  special  plea,  which  became 
immaterial.    Issue  thereon. 

The  cause  was  tried  before  Erie,  C.  J.,  and  a  special  jury,  at  the 
London  sittings  after  last  Michaelmas  Term.  The  plaintiff  are  a 
company  trading  between.  Odessa  and  England,  and  the  proprietors, 
of  a  steam- vessel  called  the  Odessa.  The  defendant  is  the  proprietor 
of  the  Oun  and  Shot  and;  Griffin's  wharves^  in  Morgan's  Lane,  Tooley 
Street.  In  November,  1860,  170  bales  of  wool  were  shipped  at. 
Odessa,  on  board  the  plaintiffs'  vessel  Odessa,  consigned  to  one  Henry 
Ludolf,  a  wool^noerchant  at  Leeds,  under  two.  bills  of  lading,  in  the 
following  form  :— 

'*  Shipped  in  good  ordw  and  coodition,  by  M.  Otfion  Trithen,  in  and  upon  the 

steam,  ship  cidled  the  Odessa,  whereof  is  master  for  the  present  voya^  S.  LasEarovich, 

or  whoever  else  may  go  as  master  in  the  said  ship,  and  now  in  Odessa, 

Lomimiirl       and  bovnd  for  London  and  &c^  with  liberty  to  call,  receive  careo  and 

Smith,  Sun-      passengers  at  Malta,  Gibraltar,  and  any  other  ports,  &c.,  and  with 

QmJtcSmch'    "herty  to  sail  with  or  without'  pibts,  and  to  tow  and  assist  vessels  in 

bSSl  ""       all  situations,  eighty-five  bfdeeof  dunshay  washed,  wool,  gross  weight 

763  puds,  beinff  marked  and  numbered  as  in  the  margin,  and  to  be, 

delivered  in  the  like  good  order  and  weU-conditioned  at  the  aforesaid  port  of  London, 

the  act  of  God,  the  Queen^s  enemies,  pirates,  thieves,  and  robbers,; 

ls£liM8.     i^straint  of  princes^  rulers  and  .people*  vsnain,  jettison,  barratiT,  audi 

collision,  fire  on  board,  in  hulk  or  oraft,  or  on  shore,  and  all  aooidents, 
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loss,  and  damage  whatsoever  from  machinery,  boilers,  and  steam  and  steam* navi- 
gation, or  from  perils  of  the  seas  and  rivers,  or  from  any  act,  neglect,  or  default 
whatsoever  of  the  pilot,  masters,  or  mariners,  being  excepted,  and  tne  owners  being 
in  no  way  liable  for  any  consequences  of  the  causes  above  excepted,  unto  order,  or  to 
his  or  their  assigns :  freight  for  the  said  goods  payable  in  London,  on  delivery,  ai 
the  rate  afSOs,  sterling  per  ton  of  20  cwi,,  ^oea  weight,  tallow,  other  goods,  grain, 
or  seed,  tn  proportion,  as  per  London  BaUtc  printed  rates,  immediately  in  cash, 
without  discount,  with  average  accustomed. 

^  *'  In  witness  whereof  the  master  or  agent  of  said  ship  hath  affirmed  to  four  bills 
of  lading,  all  of  this  tenor  and  date,  the  one  of  which  buls  being  accomplished,  the 
other  to  stand  void. 

<<  Dated  in  Odessa,  Nov.  6th,  1860. 
"  Weight,  contents,  and  value  unknown,  and  not  answerable  for  leakage,  breakage, 
rust,  damage  caused  by  heavy  weather  or  pitching  or  rolling  of  the  vessel,  inherent 
deterioration,  or  defecuve  packages,  or  wrong  deliverv  caus^  by  error  or  deficiency 
in  the  marks  or  numbers.  The  goods  to  be  taken  mm  the  ship  by  the  consignee 
immediately  the  vessel  is  ready  to  discharge,  or  otherwise  they  will  be  landed  or 
put  into  OTtdX  by  the  master  or  ship's  agent,  at  the  merchant's  risk  and  expense. 
The  ship's  responsibility  to  cease  immediately  the  goods  are  discharged  from  the 
■hip's  deck. 

(Signed)  '*S.  Lazzarotich." 

The  Odessa,  with  the  wool  on  board,  arrived  in  London  on  the  8d 
of  January,  1861.  On  the  same  day,  the  defendant  received  the  fol- 
lowing notice,  signed  by  Lazzarovich, — 

"  To  the  superintendent  of  Gun-Shot  Wharf. 

**  I  hereby  give  you  notice  to  detain  such  of  the  undermentioned 
goods  which  are  or  shall  be  landed  from  tbe  ship  Odessa,  from  Odessa, 
under  my  command,  for  production  of  the  bills  of  lading  properly 
*6141  ^'^^^^s^^'  *^^  ^^*^^  ^^^  freight  to  which  the  same  are  *subjeci 
J  or  liable  shall  be  paid  or  satisfied,  except  when  the  bills  of 
lading  state  that  the  freight  was  paid  abroad,  in  proof  of  which  you 
will  be  pleased  to  receive  the  directions  of  Smith,  Sundius  &  Co., 
only. 

"  Goods  to  be  detained, — All  goods  landed  at  your  wharf." 

The  defendant  thereupon  sent  to  Messrs.  Smith,  Sundius  &  Co.,  an 
undertaking  of  which  the  following  is  a  copy : — 

"  Gun-Shot  and  GrifRn's  Wharves, 

"  To  Messrs.  Smith,  Sundius  &  Co. 

"  Gentlemen, — Having  received  orders  to  land  and  warehouse  the 
undermentioned  goods  ex  Odessa,  Captain  Lazzarovich,  from  Odessa, 
I  agree  to  hold  the  said  goods  for  freight,  Ac,  as  empowered  per  Pub- 
lic Sufferance  Wharf  Act,  11  &  12  Vict.  Session  1847-8,  until  I  have 
notice  from  you  to  release  the  same ;  and  I  shall  be  obliged  by  vour 
giving  orders  to  the  officer  in  charge  to  deliver  the  said  goods  to 
Messrs.  Harkness  &  Sturdy's  lighters.  "T.  P.  SlLVA. 

*'  170  bales  wool  (quantity  in  entry). 

"  N.B.  Please  send  me  the  release  as  soon  as  the  freight  is  settled." 

The  number  of  bales  actually  received  by  the  defendant  was  only 
165 ;  the  remaining  15  bales  having,  through  some  misunderstanding 
with  the  officer  in  charge  of  the  Odessa,  been  landed  in  the  London 
Docks.  The  defendant  having  received  from  Ludolf  a  sum  equal  to 
what  he  conceived  to  be  the  freight  of  the  wool,  at  8O5.  per  cwt.,  for- 
warded the  155  bales  to  Ludolf's  order.  The  plaintiflfe,  however, 
demanded  a  much  larger  sum;  their  interpretation  of  the  bill  of 
lading  being,  that  ''80«.  per  cwt.  tallow,"  meant  that  tallow  was  to  be 
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the  standard  by  which  the  rate  of  freight  on  all  other  goods  was  to 
be  ^measured,  and  not,  as  the  defendant  supposed,  the  amount  r^gi  5 
of  freight  to  be  paid  for  the  wool.  *• 

Several  Greek  merchants  were  called  on  the  part  of  the  plaintiffs, 
who  proved  that  this  was  the  true  construction  of  the  document 
accoraing  to  the  general  understanding  of  the  trade, — ^the  scale  of 
freights  for  the  Baltic  having  been  settled  about  thirty^flve  years  ago. 

On  the  part  of  the  defendant  it  was  objected,  that,  the  bills  of  lading 
being  unambiguous  on  their  face,  parol  evidence  was  not  admissible 
to  explain  their  meaning;  more  especially  as  the  defendant  was  wholly 
unconnected  with  the  Bussian  trade. 

The  Lord  Chief  Justice,  however,  received  the  evidence,  and  directed 
the  jury  accordingly:  and  they  returned  a  verdict  for  the  plaintiffs  for 
the  sum  claimed. 

Parry^  Serjt.,  now  moved  for  a  new  trial  on  the  ground  of  misre- 
ception  of  evidence  and  misdirection. — There  is  nothing  ambiguous 
on  the  face  of  the  bill  of  lading,  nothing  to  lead  any  one  reading  it 
with  ordinary  intelligence  to  suppose  that  he  was  to  pay  anything  but 
8O5.  per  cwt.  for  wool.  [Eble,  0.  J. — This  is  a  perfectly  well-known 
mode  of  charging  in  the  Bussian  trade.]  The  defendant  was  not  a 
Russia  merchant,  or  in  any  way  connected  with  the  Baltic  trade.  If 
a  sensible  and  grammatical  construction  can  be  given  to  the  words  of 
an  instrument,  extrinsic  evidence  of  mercantile  usage  is  not  admissi- 
ble to  vary  or  explain  it.  None  but  persons  who,  being  in,  are  con- 
versant with  the  particular  trade,  are  bound  by  local  or  peculiar 
usages  or  customs.  It  is  only  where  they  can  reasonably  be  supposed, 
to  have  contracted  with  reference  to  them  that  they  are  affected  by 
them.  The  rule  is  well  laid  down  in  the  notes  to  Wigglesworth  v.. 
Dalison,  ♦I  Smith's  Leading  Cases,  5th  edit.,  p.  580 :  "  With  r*gi  g 
respect  to  contracts  commercial,  it  has  been  long  established  '- 
that  evidence  of  a  usage  of  trade  applicable  to  the  contract,  and  which 
the  parties  making  it  knew  or  may  be  reasonably  presumed  to  have 
known,  is  admissible  for  the  purpose  of  importing  terms  into  the 
contract  respecting  which  the  written  contract  is  silent.  The  words 
'  usage  of  trade'  are  to  be  understood  as  referring  to  a  particular  usage 
to  be  established  by  evidence,  and  perfectly  distinct  from  that  general 
custom  of  merchants  which  is  the  universal  established  law  of  the 
land,  which  is  to  be  collected  from  decisions,  legal  principles,  and 
analogies,  not  from  evidence  in  pais,  and  the  knowledge  of  which 
resides  in  the  breasts  of  the  judges."  The  defendant  had  no  interest 
in  the  matter :  whatever  freight  be  was  compelled  to  pay,  Ludolf  must 
have  repaid  him.  [Williams,  J. — If  this  had  been  an  action  upon 
the  bill  of  lading,  you  concede  that  evidence  of  the  usage  of  the  trade 
would  have  been  admissible?]  No  doubt,  if  the  action  had  been 
against  the  real  consignee  of  the  wool,  no  exception  could  have  been 
taken  to  evidence  of  a  custom  of  which  the  party  would  be  bound  to 
be  cognisant. 

Williams,  J. — I  am  of  opinion  that  there  was  no  misdirection  in 
this  case,  and  therefore  no  foundation  for  a  rule.  I  incline  to  agree 
with  my  Brother  Parry,  that,  if  this  had  been  an  instrument  so 
worded  as  that  any  Englishman  would  have  read  it  without  encoun- 
tering any  difficulty  in  its  construction,  the  defendant  would  not  have 
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been  bound  by  any  artificial  or  pecaliar  constraction  which  tbose 
conversant  with  the  trade  would  put  upon  it.  It  is  not  necessary, 
however,  to  express  any  opinion  on  that;  because  on  the  mere  pernsal 
of  this  bill  of  lading,  I  think  any  person  of  ordinary  understanding 
*f)1 71  ^^^^^  have  found  that  it  did  not  mean  *what  the  words  at  a 
■'  cursory  glance  would  seem  to  convey.  The  words  are,  "freight 
for  the  said  goods  payable  in  London,  on  delivery,  at  the  rate  af  80«. 
per  ton  of  20  cwt.,  gross  weight,  tallow."  Then  it  goes  on,  "  other 
goods,  grain,  or  seed,  in  proportion,  as  per  London  Baltic  printed 
rates.'*  A  person  of  ordinary  caution  and  circumspection,  on  reading 
that,  would  not  have  come  at  once  to  the  conclusion  that  all  goods 
were  to  be  paid  for  at  the  rate  of  80«,  per  cwt.;  but  would  have 
required  some  explanation  as  to  what  amount  of  freight  really  was 
due.  As  the  defendant  has  undertaken  to  act  upon  this  bill  of  lading, 
he  was  bound  to  make  himself  master  of  its  true  meaning,  and  cannot 
plead  ignorance  as  an  excuse.  I  do  not  think  he  can  fairly  be  said  to 
have  been  misled  by  the  plaintiffs,  but  rather  b^  his  own  want  of  pru- 
dence and  diligence  in  abstaining  from  making  inquiry.  Having 
parted  with  the  goods  without  seeing  that  the  proper  amount  of  freight 
was  duly  paid,  he  has  broken  his  undertaking,  and  must  pay  the 
penalty.  I  am  clearly  of  opinion  that  the  Lord  Chief  Justice  was 
quite  right  in  receiving  extrinsic  evidence  of  the  meaning  of  the  con- 
tract. 

AViLLKS,  J. — I  am  of  the  same  opinion.  It  is  unnecessary  to  say 
what  would  have  been  the  case  if  there  had  been  any  misleading  of 
the  plaintiffs  by  the  terms  used  in  the  bills  of  lading.  But,  I  appre- 
hend, that,  whenever  a  man  undertakes  to  perform  a  duty,  he  under- 
takes to  perform  it  with  a  reasonable  degree  of  care  and  skill ;  and 
that,  where  the  performance  has  reference  to  a  particular  trade,  neces- 
sarily involves  an  obligation  on  the  party  to  make  himself  acquainted 
by  due  inquiry  with  the  usages  of  that  trade.  Upon  the  true  con- 
struction of  these  bills  of  lading,  I  am  clearly  of  opinion  that  the 
*6181  ^^*'  P®^  ^^^*  ^^^  appear  to  be  *applicable  to  tallow  as  the 
-'  standard  only.  It  would  be  an  absurd  construction  to  take 
the  805.  as  applicable  to  wool.  If  it  is  taken  as  applicable  to  tallow, 
the  remaining  words  '^  other  goods  in  proportion''  will  have  a  sensible 
construction,  and  include  wool.  That  seems  to  me  to  be  the  con- 
struction which  must  be  obvious  to  every  man  of  business,  I  there- 
fore think  there  is  no  objection  to  the  course  taken  by  my  Lord,  or 
to  the  way  in  which  he  left  the  case  to  the  jury. 

Keaung,  J. — I  am  of  the  same  opinion.  The  defendant  under- 
took to  hold  the  wools  and  not  to  part  with  them  until  the  freight  dae 
upon  them  was  paid,  according  to  the  contract  in  the  bills  of  lading. 
If  the  documents  on  the  face  of  them  had  contained  a  clear  intimation 
that  80«.  per  cwt.  was  to  be  the  freight  payable  for  wool,  no  extrinsic 
evidence  would  have  been  adpiiasible  to  give  them  any  other  con- 
struction, and  the  defendant  Vrould  have  been  justified  in  letting 
the  goods  go  on  receipt  of  that  amount  of  freight.  But,  to  say  the 
least,  the  bills  of  lading  on  the  face  of  them  are  very  vagua  The 
defendant  ought  to  have  made  inquiry,  and  to  have  informed  himself 
as  to  the  meaning  of  the  words  used.  They  are  not  words  plainly 
and  unequivocally  importing  that  80«.  per  cwt  was  the  freight  for 
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wtiich  the  defendant  was  to  hold  the  goods.  It  is  very  unfortunate 
that  the  defendant  should  b^  made  to  suffer  for  his  blunder,  which 
was  probably  occasioned  by  the  estrangement  between  him  and  the 
brokers  for  the  ship,  arising  out  of  the  non-delivery  of  the  remain- 
ing 15  bales.  The  slightest  inquiry  addressed  to  them  would  have 
relieved  him  from  all  difiBiculty.  It  is  his  own  fault  that  he  omitted 
to  take  that  course,  and  he  must  suffer  for  it. 
Erlb,  C.  J.,  concurred. 

*  Parry,  Serjt.,  asked  for  leave  to  appeal.  r*619 

Eble,  0.  J.,  after  consulting  with  the  other  learned  Judges,   ^ 
said :  None  of  us  entertain  the  smallest  doubt,  and  therefore  we  do 
not  feel  warranted  in  allowing  an  appeal.     The  defendant  is  not  with- 
out remedy.    Mr.  Ludolf  is  liable  to  him  for  what  he  has  been  com- 
pelled to  pay  on  his  account.  Bule  refused. 


STOTT  and  Another  v.  CLEGG  and  Another.    Jan.  26. 

Tbe  56th  aecdon  of  the  General  Turnpike  Act>  3  G.  4,  e.  126,— which  provides,  that,  "if  the 
person  or  persons  who  shall  he  the  farmer  or  renter,  or  coUeetor  or  eoUeotors  of  snch  tolls, 
shall  take  a  greater  or  less  toll  from  any  person  or  persons  than  what  is  anthorised  or  directed 
by  this  or  the  particular  turnpike  Act,  he  or  they  shaU  for  erery  such  offsnce  forfeit  tbe  sum  of 
&£.,  and  the  said  agreement  for  renting  the  tolls  shall,  if  the  said  trustees  or  commissioners 
shall  think  fit  to  vacate  the  same,  become  and  be  null  and  void," — does  not  prevent  the  farmer 
or  lessee  firom  making  compositions  with  persons  using  the  road,  even  though  it  be  for  a  period 
longer  than  the  trustees  themselves  are  by  the  4  G.  4,  o.  95,  s.  18,  authorised  to  compound  for 
toUs. 

The  first  count  of  the  declaration  stated,  that,  before  and  at  the 
time  of  the  making  of  the  agreement  hereinafter  mentioned,  the 
plaintiff  were  possessed  of  certain  collieries  and  a  certain  farm  situated 
in  the  township  or  division  of  Ashworth,  in  the  parish  of  Myddleton, 
in  the  county  of  Lancaster,  and  the  plaintiffs  and  their  customers  were 
in  the  habit  of  using  certain  roads  called  the  Bamford  turnpike -roads, 
with  carts  laden  and  unladen  coming  from  and  going  to  the  said  col- 
lieries and  farm,  paying  toll  for  such  use  at  certain  turnpike  gates 
belonging  to  the  trustees  of  the  said  Bamford  turnpike-roads,  to  wit, 
Half- Acre,  Wheelbarrow  Lane,  Heywood  Lane  End,  and  Fairfield 
gates ;  and  the  defendants  had  become  and  were  the  lessees  and  farmers 
of  the  said  tolls' of  the  said  Bamford  tutn pike-roads :  that,  thereupon, 
on  the  5th  of  May,  1862,  it  was  *agreed  by  and  between  the  r^fgoA 
plaintiffs  and  the  defendants,  that,  in  consideration  of  291?.  ^ 
155.  to  be  paid  by  the  plaintiffs  to  the  defendants  by  twelve  quarterly 
payments,  the  plaintiffs  and  their  customers  going  to  and  from  theii 
said  collieries  and  farm  should  from  and  after  the  making  of  the  said 
agreement  have  the  right  of  passing  through  Half- Acre,  Wheelbarrow 
Lane,  Heywood  Lane  End,  and  Fairfield  gates,  with  carts  and  other* 
conveyances,  laden  or  unladen,  until  the  1st  of  April,  1865,  free  from 
all  toll,  and  that  the  chain  horses  should  have  tbe  right  of  helping 
up  the  carts  at  Simpson  Clough,  as  then  used :  Averment,  that  the 
plaintiffs  had  in  all  respects  performed  their  part  of  the  said  agree- 
ment so  as  to  entitle  them,  and  all  things  and  conditions  had 
happened  and  been  performed  which  were  necessary  to  happen  and 
be  to  entitle  them  to  have  the  same  agreement  of  the  defendants  per- 
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formed  by  them :  Yet  that  the  plaintiffs  and  their  customers  going  to 
and  from  the  said  collieries  ana  the  said  farm,  by  the  default  of  the 
defendants  in  that  behalf,  had  not  had  or  been  suffered  or  permitted 
by  the  defendants  to  enjoy,  nor  have  they  nor  are  they  suffered  or 
permitted  by  the  defendants  to  enjoy,  the  said  right  of  passing 
through  Half-Acre,  Wheelbarrow  Lane,  Heywood  Lane  End,  and 
Fairfield  gates  aforesaid,  with  carts  and  other  conveyances,  laden  or 
unladen,  free  from  toll,  according  to  the  said  agreement  of  the  defend- 
ants :  but,  on  the  contrary  thereof,  after  the  making  of  the  said  agree- 
ment, and  before  the  suit,  divers  of  the  carts  and  other  conveyances 
of  the  plaintiff  and  of  their  customers  going  to  and  from  the  said 
collieries  and  the  said  farm  laden  and  unladen,  had  been  and  were  by 
the  default  of  the  defendants  prevented  and  hindered  from  passing 
through  the  several  gates  aforesaid  free  from  toll,  and  had  been  and 
*fi2n  ^®^^  compelled  by  the  respective  *collectors  of  the  tolls  at 
-'  the  several  gates  aforesaid  to  pay  tolls  for  the  said  carts  and 
other  conveyances  respectively;  whereby  the  plaintiflfe  had  been 
compelled  to  pay  divers  sums  of  money  for  and  in  respect  of  such 
tolls,  and  had  been  and  were  compellea  to  sell  the  coals  from  their 
said  collieries  at  a  less  price  than  they  otherwise  would  and  might 
have  done  and  might  and  would  do,  and  were  hindered  and  prevented 
from  carrying  on  their  trade  and  business  at  the  said  collieries  and  at 
the  farm  in  so  beneficial  and  profitable  manner  as  they  otherwise 
might  and  would  have  done,  and  might  and  would  do,  and  had  in- 
curred great  loss  and  inconvenience :  And  the  plaintiffs  also  sued  the 
defendants  for  money  payable  by  the  defendants  to  the  plaintiflfe  for 
money  received  by  the  defendants  to  the  use  of  the  plaintifis;  and 
the  plaintiffs  claimed  600Z.,  and  a  writ  of  injunction  to  restrain  the 
defendants  from  the  repetition  or  continuance  of  the  injuries  above 
complained  of,  and  other  injuries  of  a  like  nature  to  the  plaintiffs' 
rights. 

Third  plea,  to  the  first  count, — that  the  said  tolls  which  the  plain- 
tiff and  their  said  customers  had  been  and  were  compelled  to  pay 
as  in  the  first  count  mentioned,  were  at  the  times  of  the  making 
of  the  said  agreement  and  of  such  payments  respectively,  such  tolls 
as  were  authorized  and  directed  to  be  taken,  and  the  same  were 
demanded  and  taken,  by  and  by  virtue  of  the  particular  turnpike 
Acts  in  force  relating  to  the  said  Bamford  turnpike -roads  in  the  first 
count  mentioned. 

The  defendants  also  demurred  to  the  first  count,  the  ground  stated 
in  the  margin  bein^,  "  that  it  was  not  lawful  for  the  defendants  as 
farmers  of  the  said  tolls  to  compound  with  the  plaintiffs  for  tolls, 
as  is  attempted  to  be  done  by  the  agreement  declared  on."  Joinder. 
*6221  ^Replication  to  the  third  plea, — that,  at  the  ^respective 
-I  times  of  the  making  of  the  said  agreement  in  the  declaration 
mentioned,  and  of  the  committing  of  the  said  breaches  thereof  in  the 
declaration  alleged,  the  defendants  were  the  lessees  and  formers  of  and 
the  parties  beneficially  interested  in  the  taking  and  collection  of  the 
said  tolls,  and  that  the  said  agreement  was  entered  into  by  them  as 
such  lessees  and  farmers  as  aforesaid  after  the  passing  and  coming  into 
operation  of  the  said  turnpike  Acts  in  the  saia  third  plea  mentioned ; 
and  that  the  said  tolls  in  tnat  plea  mentioned  were  tolls  which  by  the 
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said  turnpike  Acts  were  authorized  and  directed  to  be  taken  from 
persons  other  than  persons  who  had  made  or  entered  into,  or  should 
make  or  enter  into,  any  such  agreement  or  agreements  as  that  in  the 
declaration  mentioned ;  that  it  was  by  the  order  and  direction  of  the 
defendants  that  the  plaintiffs  were  compelled  to  and  did  pay  the  said  tolls 
in  the  said  third  plea  mentioned;  and  that,  by  reason  of  the  said 
agreement,  the  said  tolls  were  not  tolls  which  the  defendants  after  the 
making  of  the  said  agreement  were  authorized  or  entitled  by  the 
said  turnpike  Acts  to  take  from  the  plaintifib  or  from  their  cus-  j 
tomers. 

The  defendants  joined  issue  on  the  replication  to  the  third  plea, 
and  also  demurred  thereto,  the  grounds  of  demurrer  stated  in  the 
margin  beine  "  that  the  defendants  were  authorized  and  entitled  and 
bound  to  take  the  said  tolls,  notwithstanding  the  said  agreement.^' 
Joinder. 

Maniaiy  Q.  C.  (with  whom  was  Holl)^  for  the  plaintiflfe. — ^The  con- 
tention on  the  part  of  the  defendants  will  be  that  a  farmer  of  tolls  can- 
not make  a  contract  like  this.  The  private  Act,  18  &  14  Vict.  c. 
Ixxxvii.,  which  imposes  upon  the  trustees  the  duty  of  collecting  the 
tolls,  has  nothing  special  in  it :  and  there  is  *nothing  in  the  r^^joo 
General  Turnpike  Acts,  8  G.  4,  c.  126,  and  4  G.  4,  c.  95,  to  L  ^^ 
make  the  contract  illegal.  The  42d  section  of  the  8  G.  4,  c.  126, 
enacted  that  it  should  and  might  be  lawful  for  the  trustees  or  com- 
missioners of  any  turnpike-roads,  from  time  to  time  as  they  should 
see  convenient,  to  compound  and  agree,  for  any  term  not  exceeding 
three  years  at  any  one  time,  with  all  or  any  of  the  inhabitants  of  the 
several  parishes,  hamlets,  or  places  to  or  through  which  such  road 
might  lead  or  pass,  for  the  passing  of  their  horses,  cattle,  or  carriages 
through  all  or  any  of  the  toll-gates  to  be  erected  on  such  road,  or  on 
the  sides  thereof;  which  composition  should  be  paid  yearly  in 
advance,  and,  in  default  thereof,  the  composition  or  agreement  with 
the  person  or  persons  making  such  default  should  thenceforth  be  void ; 
and  all  such  composition-money  should  be  paid  and  applied  in  such 
manner  as  the  tolls  were  directed  to  be  paid  and  applied,  &c.  That 
section  was  repealed  by  the  11th  section  of  the  4  G.  4,  c.  95 :  and 
the  18th  section  of  the  last-mentioned  Act  enacts  **  that  the  trustees 
and  commissioners  of  every  turnpike-road  may,  and  they  are  hereby 
empowered,  from  time  to  time  as  they  shall  see  convenient,  to  com- 
pound and  agree,  for  any  term  not  exceeding  one  year  at  any  one  time, 
with  any  person  or  persons,  for  the  tolls  payable  for  any  horses,  cattle 
or  beasts,  or  carriages  passing  through  any  of  the  turnpikes  or  toll- 
gates  of  the  road  under  their  care  and  management,  and  collected 
and  taken  under  the  authority  of  the  particular  Act  or  Acts  in  execution 
of  which  the  trustees  or  commissioners  making  such  composition  shall 
act,  or  of  the  said  recited  Act  [8  G,  4,  c.  126]  or  this  Act."  The 
mode  of  letting  is  still  regulated  by  the  55th  section  of  the  8  G.  4,  c. 
126,  which  enacts  "that  it  shall  and  may  be  lawful  for  the  trustees  or 
commissioners  of  every  turnpike-road,  at  a  public  meeting  to  r#go4 
*let  to  farm  the  tolls  of  the  several  gates  erected  upon  their  '■ 
respective  turnpike-roads,  in  the  matter  hereinafter  mentioned, 
although  no  express  power  shall  have  been  riven  by  any  Act  or  Acts 
for  that  purpose ;  ana  that,  whenever  any  tolls  shall  hereafter  be  let 
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to  farm  by  virtue  of  the  powers  given  by  this  or  any  other  Act  or  Acts 
of  Parliament,  the  following  directions  shall  be  observed,  that  is  to 
0ay,  the  trustees  or  commissioners  shall  cause  notice  to  be  given  of  the 
time  and  place  for  letting  the  same,  at  least  one  mpnth  before  the  day 
to  be  appointed  for  that  purpose,  by  affixing  the  same  upon  every 
toll-gate  belonging  to  sucn  turnpike-road,  and  also  by  insertion 
thereof  in  some  public  newspaper  circulated  in  that  part  of  the 
country,  and  specifying  in  every  such  notice  the  sum  which  the  said 
tolls  produced  in  the  preceding  year,  clear  of  the  salary  for  collecting 
the  same,  in  case  any  nired  collector  was  appointed,  and  that  they  will 
let  such  tolls  by  auction  to  the  best  bidder,  on  his  producing  sufficient 
sureties  for  payment  of  the  money  monthly  or  otherwise  (as  in  sacb 
notice  shall  be  specified),  and  that  they  will  be  put  up  at  the  sum 
which  they  were  let  for  or  produced  in  the  preceding  year,  clear  of 
the   salary  of  the  collector ;   and,  to  prevent  fraud  or  any  undue 

E reference  in  the  letting  thereof,  the  trustees  or  commissioners  are 
ereby  required  to  provide  a  glass  with  so  much  sand  in  it  as  will 
run  from  one  end  of  it  to  the  other  in  one  minute,  which  glass  at  the 
time  of  letting  such  tolls  shall  be  set  upon  a  table,  and  immediately 
after  every  bidding  the  glass  shall  be  turned,  and,  as  soon  as  the  sand 
is  run  out,  it  shall  be  turned  again,  and  so  for  three  times,  unless  some 
other  bidding  intervenes,  and,  if  no  other  person  shall  bid  until  the  sand 
shall  have  run  through  the  glass  three  times,  the  last  bidder  shall  be 
the  farmer  or  renter  of  the  said  tolls,  and  shall  forthwith  enter  into 
♦6251  *^  proper  agreement  for  the  taking  thereof,  and  paying  the 
J  money  at  the  times  specified  in  such  notice,  with  such  surety 
or  sureties  for  payment  thereof,  and  under  such  conditions  and  in  sucb 
manner  as  the  said  trustees  or  commissioners  shall  think  fit ;  and,  if 
the  person  being  the  last  bidder  shall  not  forthwith  enter  into  such 
agreement,  it  shall  and  may  be  lawful  to  put  up  the  said  tolls  again 
immediately  for  another  bidder,  and  in  like  manner  to  continue 
putting  up  the  same  until  a  bidder  shall  be  found  who  shall  enter  into 
such  agreement ;  and,  in  case  no  bidder  shall  offer,  or  in  case  the 
same  shall  not  be  let  at  such  auction,  it  shall  be  lawful  for  the  said 
trustees  or  commissioners  to  accept  a  private  tender  for  the  same,  and 
to  demise  or  let  to  farm,  or  agree  to  demise  or  let  to  farm,  all  or  any 
of  such  tolls,  at  any  sum  not  less  tlian  the  sum  at  or  for  which  they 
shall  then  have  been  last  let ;  or  the  said  trustees  or  commissioners 
may  appoint  a  collector  of  such  tolls,  or  fix  some  future  day  for  the 
letting  thereof,  as  they  shall  judge  most  proper,  upon  giving  such 
notice  thereof  as  aforesaid,  and  shall  and  may  in  that  case  put  them 
up  at  such  sum  as  they  shall  think  fit ;  and,  if  the  person  or  persons 
f  who  shall  be  the  farmer  or  renter,  or  collector  or  collectors  of  such 
tolls,  shall  take  a  greater  or  less  toll  from  any  person  or  persons  than 
what  is  authorized  or  directed  by  this  or  the  particular  turnpike  Act, 
he  or  they  shall  for  every  such  ofience  forfeit  the  sum  of  S/.,  and  the 
said  agreement  for  renting  the  tolls  shall,  if  the  said  trustees  or  com- 
missioners  shall  think  fit  to  vacate  the  same,  become  and  be  null  and 
void."  There  may  be  good  reason  why  the  trustees  or  commissioners 
phould  be  restrained,  but  there  is  no  reason  why  the  farmer  or  lessee 
should  :  the  trustees  get  neither  more  nor  less  in  consequence  of  the 
bargain  which  the  lessee  makes  with  those  who  use  the  road.    [KsAT- 
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mo,  J. — The  *le88ee  might  be  interested  in  increasing  the  r«g9g 
traffic,  and  so  might  render  the  repair  of  the  road  more  bur-  >- 
thensome.]  The  object  of  the  statute  was  to  make  the  tolls  uniform. 
[Williams,  J. — ^In  Bum's  Justice,  Highways,  §  IX^  p.  736,  n.,  edit. 
1845,  it  is  said  that  ''credit  may  be  given  for  tolls,  where  there  is  no 
collusion :"  no  authority  is  cited  for  this,  but  it  is  probably  founded 
upon  the  dictum  of  Bayley,  J.,  in  Peacock  v.  Harris,  10  East  104.] 
The  30th  section  of  the  4  G.  4,  c.  96,  imposes  a  penalty  on  any  col- 
lector who  '^  shall  demand  and  take  a  greater  or  less  iboU  from  any 
person  than  he  shall  be  authorized  to  do  by  virtue  of  t'he  powers  of 
any  Act,  or  of  the  orders  and  resolutions  of  the  trustees  or  commis- 
sioners made  in  pursuance  thereof."  The  whole  spirit  of  the. Act  is 
to  enable  the  trustees  to  get  the  most  rent  they  can :  and  it  would  be 
highly  inconvenient  if  agreements  of  this  sort  were  held  to  be  illegal. 
Mellish,  Q.  C.  (with  whom  was  R.  0,  Williams),  contri. — This  is 
clearly  an  illegal  agreement.  The  42d  section  of  the  S  G.  4,  c.  126, 
gave  the  trustees  or  commissioners  power  to  make  compositions  for 
three  years.  The  4  G.  4,  c.  95,  s.  13,  limits  this  power  to  one  year.  So 
that  the  trustees  are  limited  to  compositions  for  <me  year ;  whereas 
here  the  composition  is  for  three  years.  That  a  collector  appointed  by 
the  trustees  would  be  liable  to  a  penalty  if  he  took  less  than  the 
proper  amount  of  toll,  or  no  toll  at  all,  cannot  be  doubted :  4  G.  4,  c. 
95,  s.  30.  And  the  55th  section  of  the  3  G.  4,  c.  126,  imposes  the 
same  penalty  on  the  farmer  or  renter,  in  the  same  words, — "  If  the 
pefson  or  persons  who  shall  be  the  farmer  or  renter,  or  collector  or 
collectors  of  such  tolls,  shall  take  a  greater  or  less  toll  from  any  person 
or  persons  than  what  is  authorized  or  directed  by  this  or  the  particu- 
lar turnpike  *Act,  he  or  they  shall  for  every  such  offence  for-  r«go7 
feit  the  sum  of  52.,  and  the  said  agreement  for  renting  the  tolls  ■- 
shall,  if  the  said  trustees  or  commissioners  shall  think  fit  to  vacate  the 
same,  become  and  be  null  and  void.  The  56th  section  enacts,  that, 
"in  every  case  where  the  terms  of  such  agreement  shall  not  be  ful- 
filled, but  the  rent  or  sum  of  money  to  be  paid  at  the  commencement 
of  any  one  month  shall  not  be  paid  when  tne  same  shall  become  due, 
but  shall  remain  unpaid  for  three  days  after  the  same  shall  become 
due,  then  and  in  every  such  case  the  trustees  or  commissioners  making 
any  such  agreement  shall,  and  they  are  hereby  empowered,  if  they 
dhall  think  fit,  to  declare  the  said  agreement  void,  and  to  re-enter  and 
take  possession  of  any  such  toll-gate,  bar,  or  toll-house,  and  the  tolls 
there  collected,  and  to  relet  the*same  in  manner  hereinbefore  directed, 
and  to  appoint  a  collector  or  other  fit  and  proper  person  to  collect  and 
receive  the  same,  and  to  put  out  and  remove  the  person  or  persons  so 
failing  in  their  agreement."  Would  the  trustees,  re-entering  under 
this  provision,  be  bound  by  any  composition  which  the  farmer  or 
renter  might  have  made  ?  Clearly  not.  Further  provision  is  made 
in  the  59th  section  of  the  4  G.  4,  c.  95,  for  vacating  the  agreement  for 
demising  or  letting  the  tolls,  and  no  reference  is  made  to  existing 
compositions.  The  31st  section  of  the  13  G.  8,  c  84,  the  Act  in  force 
at  the  time  of  the  decision  in  Peacock  r.  Harris,  10  East  104,  con- 
tained an  enactment,  that,  "  if  the  person  or  persons  who  should  be 
the  farmer  or  renter  of  the  said  tolls  should  take  a  greater  or  less  toll 
from  any  person  or  persons  than  what  were  authorized  or  directed  by 
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that  or  the  particular  turnpike  Act,  he  or  they  should  for  every  such 
offence  forfeit  the  sum  of  52.,  and  should  also  forfeit  the  said  contract 
for  renting  the  tolls,  if  the  said  trustees  should  think  fit  to  vacate  tbe 
*6281  ^^™®»"  *^^^  ^^^*  "every  other  gatekeeper  authorized  to  collect 
^  the  tolls,  who  should  take  a  greater  or  less  toll  than  as  afore- 
said, should  for  every  such  offence  forfeit  the  sum  of  40«."  By  the 
9th  section  of  that  Act  the  trustees  and  their  lessees  were  absolutely 
prohibited  from  making  any  composition  for  tolls  for  or  in  respect  of 
any  wagon,  wain,  cart,  or  carriage,  or  horses  or  beasts  of  draught 
.Irawing  the  same,  unless  such  wagons,  &c.,  had  the  fellies  of  the 
wheels  of  the  breadth  or  gauge  of  six  inches  or  more.  [Erle,  C.  J. — 
That  was  a  premium  on  bringing  broad  fellies  on  the  road.]  It  is 
obvious  that  these  agreements  may  operate  injuriously  to  the  interests 
of  the  public,  inasmuch  as  the  only  interest  the  farmer  has,  is,  to 
induce  as  much  traffic  as  possible  to  come  upon  the  road,  regardless 
of  the  amount  of  repair  which  the  increased  traflSc  will  render  neces- 
sary. 

Manisty,  Q.  C,  in  reply. — The  power  of  the  trustees  to  vacate  the 
demise  if  the  farmer  or  renter  takes  more  or  less  than  the  prescribed 
toll,  does  not  affect  the  construction  of  the  65th  section  of  the  3  G.  4, 
c.  126,  in  this  respect.  There  is  no  such  prohibition  on  the  lessee's 
making  compositions,  as  that  contained  in  the  9th  section  of  the  18  G. 
8,  c.  84.  Nor  is  there  any  necessity  for  it,  seeing  that  the  trustees 
may,  if  they  think  proper,  prevent  such  compositions  by  inserting  a 
stipulation  to  that  effect  in  their  agreement. 

Erle,  C.  J. — I  am  of  opinion  that  the  plaintiffs  are  entitled  to 
recover.  They  have  entered  into  an  agreement  with  the  defendants 
which  contains  nothing  upon  the  face  of  it  to  enable  me  to  say  that  it 
IS  in  any  respect  unlawful.  The  agreement  is,  that,  in  consideration 
of  2912.  15s.  to  be  paid  by  the  plaintiffs  to  the  defendants  by  twelve 
♦6291  ^^^^*®^^7  payments,  the  plaintiffs  *and  their  customers  going 
-'  to  and  from  their  collieries  and  farm  should,  from  and  after  the 
making  of  the  agreement,  have  the  right  of  passing  through  the  turn- 
pike-gates in  question  with  carts  and  other  conveyances,  laden  or 
unladen,  for  three  years,  free  from  all  tolls.  The  question  is  whether 
the  55th  section  of  the  General  Turnpike  Act,  8  G.  4,  c.  126,  impliedly 
contains  any  prohibition  against  the  making  of  such  an  agreement. 
The  words  are, — "  If  the  person  or  persons  who  shall  be  the  farmer  or 
renter,  or  collector  or  collectors  of  such  tolls,  shall  take  a  greater  or 
less  toll  from  any  person  or  persons  than  what  is  authorized  or  directed 
by  this  or  the  particular  Turnpike  Act,  he  or  they  shall  for  every  such 
offence  forfeit  the  sum  of  5/.,  and  the  said  agreement  for  renting  the 
tolls  shall,  if  the  said  trustees  or  commissioners  shall  think  fit  to  vacate 
the  same,  become  and  be  null  and  void."  No  doubt,  one  who  com- 
pounds for  tolls  does  not  pay  exactly  the  same  as  if  the  toll  according 
to  the  scale  were  demanded  of  him  each  time  he  passes  through  the 
curn pike-gate.  But.  is  the  agreement  for  a  composition  therefore 
prohibited  ?  At  first  sight,  there  seemed  to  be  mucn  in  the  argunaent 
that  the  interest  of  the  farmer  or  renter  to  increase  the  traffic  might 
conflict  with  that  of  the  public,  by  increasing  the  burthen  of  repair. 
But,  upon  reflection,  I  do  not  think  we  can  take  judicial  notice  of  that, 
cr  allow  it  to  form  the  foundation  of  our  decision.     The  main  object 
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of  the  legislature  t  take  to  have  been,  to  insure  that  there  shall  be  no 
variation  in  the  sum  authorized  to  be  taken  for  toll  at  turnpike-gates. 
A  board  is  to  be  put  up  on  the  front  of  the  toll-house,  containing  a 
list  of  the  tolls  payable  there ;  and  no  other  tolls  are  to  be  demanded 
or  taken.  But  I  do  not  thiuk  that  has  any  reference  to  compositions. 
This  construction  is  much  fortified  *by  the  course  of  the  pro-  r^go/) 
visions  in  the  several  statutes  relating  to  compositions.  By  ^ 
the  18  G.  8,  c.  84^  s*  9,  the  trustees  and  their  lessees  are  absolutely  pro* 
hibited  from  making  any  compositions  for  tolls,  except  with  respect  to 
vehicles  of  a  particular  description.  Then  came  the  8.  G.  4,  c.  126,  s. 
42,  which  enabled  the  trustees  or  commissioners  to  compound  for  any 
term  not  exceeding  three  yearSj-^^but  saying  nothing  about  the  farmers 
or  lessees.  The  4  G.  4,  c*  96,  s.  18,  continues  the  provisions  for  com- 
positions by  the  trustees,  but  limiting  them  to  one  year, — but  again 
saying  nothing  about  farmers  or  lessees.  The  implication  from  these 
provisions  seems  to  me  to  be  rather  in  favour  of  Mr.  Manistj/s  argu- 
ment. The  19th  section  of  the  3  G.  4,  c.  126,  enacts  *'  that  it  shall 
not  be  lawful  for  the  trustees  or  commissioners  of  any  turnpike-road, 
their  lessee  or  lessees,  collector  or  collectors,  or  other  officers,  to  make 
any  composition  for  any  additional  tolls  or  duties  for  or  in  respect  of 
the  overweight,  or  in  any  other  manner  as  to  the  weight  which  any 
wagon,  wain,  cart,  or  carriage  shall  carry  or  weigh,  any  law  to  the 
contrary  thereof  notwithstanding ;  but  every  contract  and  agreement 
for  such  composition  for  overweight  shall  be  null  and  void  to  all 
intents  and  purposes  whatsoever ;  and  every  lessee^  collector,  or  other 
officer  entering  into  or  agreeing  to  any  such  composition,  and  every 
person  or  persons  with  whom  any  such  composition  or  agreement  shall 
be  made  or  entered  into,  shall  for  every  such  composition  or  agree- 
ment, and  for  every  abatement  of  toll  for  overweight  in  consequence 
thereof  respectively,  forfeit  and  pay  the  sum  of  oOZ.  to  any  person  or 
persons  suing  for  the  same."  When,  therefore,  the  legislature  intended 
the  prohibition  to  extend  to  the  farmer  or  lessee,  they  knew  how  to 
express  themselves.  If  it  had  been  contemplated  that  compositions 
by  the  lessee  should  be  altogether  prohibited,  I  think  we  *should  r*goi 
have  found  it  expressed  in  more  clear  terms  than  I  find  in  the  '■ 
Act,  and  would  not  have  been  left  to  inference  and  implication.  I  do 
not  see  that  any  inconvenience  can  arise  from  this  construction,  inas- 
much as  the  55th  section  enables  the  trustees  to  make  such  conditions 
in  their  agreements  as  they  may  think  fit :  and  it  is  competent  to  them, 
if  any  danger  can  arise  from  the  making  of  these  compositions,  to 
insert  a  stipulation  for  avoiding  the  agreement  if  any  composition  is 
entered  into.  For  these  reasons,  I  have  come  to  the  conclusion  that 
there  is  nothing  to  render  this  agreement  invalid. 

Williams,  J. — I  am  of  the  same  opinion.  As  soon  as  the  defend- 
ants had  become  the  lessees  or  farmers  of  the  tolls  in  question,  they, 
by  putting  themselves  under  a  liability  to  pay  the  stipulated  rent  to 
the  trustees,  acquired  a  right  to  take  for  their  own  use  all  the  tolls 
payable  at  the  several  turnpike-gates  included  in  their  demise.  The 
whole  interest  in  the  receipt  of  the  tolls  vested  exclusively  in  them. 
That  being  so,  it  follows  as  a  necessary  consequence  that  they  had 
power  to  dispense  with  the  receipt  of  tolls  altogether,  or  to  make  such 
terms  as  they  might  think  right  with  persons  passing  through  thia 
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eates,  unless  there  is  something  in  the  Acts  of  Parltament  to  control 
niat  right.  The  question,  therefore,  is  simply  one  of  construction, — 
whether  there  is  anything  in  the  Turnpike  Acts  to  prevent  their 
making  special  bargains  or  compositions.  It  is  said  that  they  are 
prohibited  from  so  doing  by  the  56th  section  c^  the  3  G.  4,  c.  126, 
which  enacts,  that,  "  if  the  person  or  persons  who  shall  be  the  farmer 
or  renter  or  collector  or  collectors  of  such  tolls  shall  take  a  greater  or 
less  toll  from  any  person  or  persons  than  what  is  authorized  or  directed 
♦6321  ^y  ^^^^  ^^  ^^^  particular  Turnpike  Act,  he  or  they  shall  for 

-'  *every  such  offence  forfeit  the  sum  of  51,  and  the  said  agree- 
ment for  renting  the  tolls  shall,  if  the  said  trustees  or  commissioners 
shall  think  fit  to  vacate  the  same,  become  and  be  null  and  void.''  It 
is  said  that  that  necessarily  involves  a  prohibition  against  the  lessee's 
abstaining  from  taking  any  toll.  That  seems  to  me  to  be  a  very  harsh 
construction  of  the  Act,  and  one  which  is  not  to  be  adopted  without 
some  good  reason  for  it.  The  lessee's  own  cattle  and  carriages  most 
pass  toll-free.  May  he  not  extend  that  immunity  from  toll  ?  The 
argument  must  go  the  length  of  saying  that  the  lessee  incurs  a  penalty 
of  lOZ.  if  at  any  time,  and  from  whatever  motive,  he  excuses  any 
person  from  the  payment  of  toll,  although  he  is  the  only  person  inte* 
rested  in  a  pecuniary  point  of  view  in  the  tolls.  I  think  it  is  impos- 
sible to  put  such  a  construction  upon  the  Act  The  words  do  not  call 
for  such  a  construction,  and  they  are  not  to  be  strained  by  implication 
to  anything  so  unreasonable.  That  being  so,  it  remains  only  to  be 
considered  whether  there  is  anything  in  the  general  policy  of  the  Act 
to  constrain  us  to  adopt  the  view  presented  by  Mr.  Mellish.  These 
compositions,  he  says,  cause  an  increase  of  the  traffic^  at  the  expense 
of  those  upon  whom  is  cast  the  burthen  of  keeping  the  roads  in  repair. 
A  sufficient  answer,  as  it  seems  to  me,  was  given  to  that  by  Mr. 
Maniaty.  There  is  no  reason  to  suppose  that  any  consequence  of  that 
sort  will  be  superinduced :  and,  if  there  be,  the  trustees  or  commis- 
sioners have  it  in  their  power  to  prevent  it  by  stipulating  with  the 
lessees  that  they  shall  not  enter  into  any  compositions.  I  see  nothing 
in  the  Act  to  prohibit  the  lessees  from  excusing  any  person  from  the 
payment  of  the  ordinary  tolls,  upon  such  terms  as  they  may  see  fit. 
i^aoQ-y       WiLLES,  J. — I  am  of  the  same  opinion.    It  is  pretty  *clear 

^  that  no  practical  inconvenience  can  result  from  our  decision ; 
for,  the  trustees  have  power  to  impose  any  conditions  they  please  on 
those  who  enter  into  agreements  with  them,  and  may,  if  the  agreement 
is  violated)  summarily  put  an  end  to  it,  pursuant  to  the  provisions  in 
s.  59  of  the  3  G.  4,  c.  126. 

Kkating,  J. — I  must  confess  I  have  not  been  altogether  free  from 
doubt ;  nor  can  I  say  that  my  doubt  is  altogether  dispelled :  but,  at 
the  same  time,  I  concur  with  the  rest  of  the  Court.  One  of  my  diflEi- 
culties  has  certainly  been  removed  by  Mr.  Manisttfs  reply.  I  feel 
strongly  that  the  interests  of  the  lessees  may  conflict  with  the  interests 
of  the  trustees  in  the  way  suggested  by  Mr.  Mellish:  but  the  trustees 
may  easily  get  rid  of  any  difficulty  on  that  score,  if  it  does  present 
any  practical  difficulty,  bv  making  it  a  condition  of  their  agreements 
that  no  compositions  shall  be  entered  into  by  the  farmers  or  lessees. 
Upon  the  whole,  however,  I  concur  in  the  opinions  expressed  by  my 
Lord  and  my  two  learned  Brothers ;  and  I  do  this  the  more  readily 
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because  in  urging  the  objection  the  defendants  are  seeking  to  take 
advantage  of  the  supposed  invaliditj  of  an  agreement  which  thej 
have  voluntarily  entered  into.  Judgment  for  the  plaintiff. 


♦CHENEY  V.  COUETOIS.    Jan.  22.  [*6S4 

An  affidftTit  filed  with  a  bill  of  aale  ander  the  Bills  of  Sale  Act,  17  A  18  Viot  o.  36,  b.  I,  w«8 
iotitoled  **  In  the  Queen's  Bench/'  and  the  person  before  whom  it  was  sworn  described  himself 
as  «  a  commissioner  for  taking  affidarits  in  the  Exeheqaer  of  Pleas  at  Westminster :" — Held 
•afflcient ;  for  that  the  Conrt  would  presnme,  until  the  contrary  was  shown,  omnia  rite  esse  acta, 
and,  if  the  commissioner  had  in  faet  authorltj  to  take  the  affidavit,  peijury  might  be  assigned 
on  it. 

This  was  an  interpleader  issue  directed  upon  a  summons  taken  out 
by  the  sheriff  of  Kingston-upon-HuU,  in  a  cause  of  Courtois  v.  Howe. 
The  plaintiff  claimed  the  goods  in  question  as  assignee  under  a  bill 
of  sale  given  by  Howe. 

At  the  trial  of  the  issue,  before  Wilde,  B.,  at  the  last  Summer 
Assizes  at  York,  a  certified  copy  of  the  bill  of  sale  and  affidavit,  as 
required  by  the  17  4;  18  Vict.  c.  86,  s.  1,  having  been  put  in,  it  was 
objected  on  the  part  of  the  defendant,  the  execution-creditor,  that  the 
affidavit  was  insufficient,  the  affidavit  being  intituled  *'  In  the  Queen's 
Bench,"  and  the  jurat  stating  it  to  have  been  sworn  before  *'  A.  B.,  a 
Commissioner  for  taking  affidavits  in  the  Exchequer  of  Pleas  at  West- 
minster." 

The  learned  Baron  directed  a  verdict  to  be  entered  for  the  plaintiff, 
subject  to  leave  reserved  to  the  defendant  to  move  to  enter  a  verdict 
for  him  if  the  Court  should  be  of  opinion  that  the  affidavit  of  the 
execution  of  the  bill  of  sale  was  insufficient,  upon  the  ground  above 
stated. 

Kemplay,  in  Michaelmas  Term  last,  obtained  a  rule  nisi  accordingly. 
He  urged  that  the  filing  of  the  affidavit  being  a  proceeding  in  the 
Court  of  Queen's  Bench  (S  G.  4,  c.  89,  s.  1,  17  4;  18  Vict.  c.  86,  s.  1\ 
the  affidavit  could  only  be  sworn  before  a  person  duly  qualified  to 
take  affidavits  in  that  Court;  and  he  referred  to  Sowerby  v.  Woodruff, 
1  B.  &  Aid.  667,  to  show  that  the  affidavit  should  be  intituled  in  the 
Queen's  Bench,  and  to  Shaw  v.  Perkin,  1  Dowl.  N.  S.  806,  where  it 
was  held  that  an  affidavit  intituled  in  the  Court  of  ^Queen's  r«gQ5 
Bench,  which  appeared  by  the  jurat  to  have  been  sworn  before  *- 
a  Commissioner  of  the  C!ourt  of  Exchequer,  could  not  be  used  in  a 
^matter  pending  in  the  Court  of  Queen's  Bench. 

Price,  Q.  C.  and  Lewet^  now  showed  cause. — ^It  is  not  necessary 
that  the  affidavit  should  be  sworn  in  any  particular  Court,  merely 
because  the  office  of  the  Court  of  Queen's  Bench  is  the  place  of  deposit 
of  these  documents.  The  1st  section  of  the  17  &  18  Vict.  c.  86 
requires  the  bill  of  sale,  together  with  an  affidavit  of  the  time  of  such 
bill  of  sale  being  made  and  certain  other  requisites,  to  be  filed  in  the 
Court  of  Queen's  Bench,  "in  like  manner  as  a  warrant  of  attorney  in 
any  personal  action  given  by  a  trader  is  now  by  law  required  to  be 
filed."(a)    A  warrant  of  attorney  is  an  authority  to  confess  judgment 

(a)  See  12  k  13  Vict  o.  106, 1. 186. 
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in  a  particular  Court ;  and,  though  it  is  to  be  filed  in  the  Court  of 
Queen's  Bench,  it  must  be  intituled  in  the  Court  in  which  the  judg- 
ment is  signed.  This  is  not  a  matter  pending  in  the  Court  of  Queen's 
Bench.  In  The  Kennet  and  Avon  Canal  Company  v,  Jones,  7  T.  R. 
451,  it  was  held  that  it  was  no  objection  to  an  affidavit  to  hold  to  bail, 
that  it  was  not  intituled  "  in  the  King's  Bench,"  or  that  it  appeared 
to  have  been  sworn  before  "  A.  B.,  a  Commissioner,  &c.,"  without 
adding  "  of  the  Court  of  Queen's  Bench,"  if  in  fact  he  were  a  Com- 
missioner of  that  Court.  The  Court  there  said  that  they  were  satisfied 
that  the  objections  to  the  affidavit  were  unfounded,  "as  the  affidavit 
was  positive  with  regard  to  the  debt,  and  as  an  indictment  for  perjury 
might  be  framed  on  it  if  the  contents  were  not  true."  So,  in  Perse  v. 
Browning,  1  M.  &  W.  862,t  where  an  affidavit  of  debt  was  sworn  in 
Ireland,  before  a  Commissioner  of  the  Common  Pleas  and  Exchequer, 
*6361  ^*  ^^  ^^^^  ^  Parke,  B.,  that  the  title  of  the  Court  *need  not 

-*  be  prefixed  to  the  affidavit  when  sworn ;  but  that  the  affidavit 
might  be  taken  before  such  Commissioner,  to  be  afterwards  intituled 
and  used  in  either  Court.  The  like  was  held  in  White  v.  Irving,  5 
Dowl.  P.  C.  289,  and  Daley  v.  Mahon,  6  Dowl.  P.  C.  192.  Again,  in 
Burdekin  r.  Potter,  9  M.  &  W.  18,t  it  was  held  that  an  affidavit,  inti- 
tuled in  the  proper  Court,  and  purporting  to  be  sworn  before  "  A.  B., 
a  Commissioner,  &c.,"  was  sufficient,  and  that  the  jurat  need  not  state 
that  he  is  a  Commissioner  for  taking  affidavits  in  that  Court.  Parke, 
B.,  in  his  judgment,  relies  upon  The  Kennet  and  Avon  Canal  Com- 
pany V.  Jones.(a)  It  is  the  duty  of  the  officer  to  see  that  omne  rite 
acta,  and  the  Court  will  presume  that  the  affidavit  was  sworn  before 
a  person  duly  qualified, — as  this  gentleman  in  fact  is.(i)  The  affidavit 
is  complete  without  the  jurat:  Bac.  Abr.,  AffidaviL{c)  At  all  events, 
this  is  such  an  error  as  may  be  cured  by  an  amendment,  HoUings- 
worth  v.  White,  6  Law  Times,  N.  S.  604,  or  by  a  supplemental  affi- 
davit. In  French  v.  Bellew,  1  M.  &  Selw.  802.  Le  Blanc,  J.,  says: 
"  It  is  not  necessary  in  all  instances  that  the  affidavit  of  debt  should 
be  in  that  form  which  is  capable  of  supporting  an  indictment  for 
perjury ;  for,  then  an  affidavit  of  debt  sworn  before  a  magistrate  in  a 
foreign  country  would  be  insufficient ;  whereas  the  court  is  in  the 
habit  of  acting  upon  such  affidavits,  and,  on  the  other  hand,  refuses 
*6871  ^^  ftd^i*  them  when  sworn  before  a  justice  of  the  peace  or 

■'  *mayor  of  a  borough.  This  shows  that  the  criterion  of 
receiving  such  affidavits  is  not  that  the  party  making  them  may  be 
indicted  for  perjury  if  false,  but  that  they  are  only  to  guide  our  dis- 
cretion here  in  ordering  bail." 

Kemplay,  in  support  of  his  rule. — The  true  criterion  has  always 
been  supposed  to  oe  whether  or  not  the  affidavit  is  such  that  the  party 
making  it  could  be  indicted  for  perjury  if  it  were  false.     Could  the^ 
deponent  be  indicted  upon  this  affidavit?     It  is  submitted  that  he 
could  not.{d)     Where  the  affidavit  is  intituled  in  a  particular  Court, 

(a)  In  Munden  v.  The  Dnke  of  Branswick,  4  C.  B.  321  (B.  C.  L.  R.  vol.  66),  this  Court  held 
an  ftflidayit  to  be  raffioient,  where  the  Jarat  was  signed  '<  A.  B.,  a  eomm*,  Ac" 

(6)  There  was  an  affldavit  to  that  effect. 

(e)  This  assertion  is  hardly  borne  ont  bj  the  authority  cited,— "An  affidarit  is  an  oath  it 
writing,  signed  by  the  party  deposing,  sworn  before  and  atteaitd  hy  Aim  wAo  Aa«  airtibri^  !• 
adminitUr  th*  tame,*' 

{d)  Bee  The  Qneen  v.  Stone,  Dears.  C.  C.  251. 
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"  A.  B.,  a  commissioner,  &c.,"  is  sufficient :  but  it  is  otherwise  where 
the  affidavit  is  not  so  intituled, — The  King  v.  Hare,  13  East  189, — so 
held,  upon  the  authority  of  The  Kennet  and  Avon  Canal  Company 
t;.  Jones,  7  T.  E.  451.  [Erlb,  C.  J. — There  the  party  was  applying 
for  a  mandamus,  where  he  is  always  held  to  very  strict  practice.]  In 
Frost  v.  Hayward,  10  M.  4;  W.  678,t  an  affidavit  intituled  in  the  Ex- 
chequer purported  to  be  sworn  before  "J.  L.,  a  master  extraordinary 
in  the  High  Court  of  Chancerv,"  and  the  Court  declined  to  allow  it 
to  be  used.  It  was  there  urged  in  argument,  that,  on  reference  to  the 
list  of  Commissioners  for  taking  affidavits  in  this  Court,  it  would  be 
found  that  the  person  before  whom  that  affidavit  was  sworn  was  in 
fact  one  of  those  Commissioners,  as  well  as  a  master  extraordinary  in 
Chancery;  and  it  was  submitted  that  the  Court  would  take  judicial 
notice  of  its  own  officers.  But  Lord  Abinger  said:  "I  certainly 
should  be  much  disposed  to  disallow  this  objection  if  I  could ;  but  I 
think  we  cannot  take  judicial  notice  of  the  names  of  our  officers." 
Why  should  the  Court  here  presume  that  the  person  before  whom  this 
affidavit  was  sworn  is  a  Commissioner  of  the  *Queen's  Bench,  r^goo 
when  he  himself  certifies  that  he  is  a  Commissioner  of  the  ^ 
Exchequer  only  ?  In  Shaw  v.  Perkin,  1  Dowl.  N.  S.  806,  Patteson, 
J.,  says :  **  A  Commissioner  of  the  Court  of  Exchequer  has  no  right  to 
take  affidavits  with  respect  to  matters  pending  in  this  Court.  A  Judge 
of  the  Court  of  Exchequer  could  not  decide  on  any  matter  pending 
in  this  Court,  unless  authorized  by  Act  of  Parliament  so  to  do.  Here, 
it  appears  in  the  jurat  that  he  is  a  Commissioner  of  the  Court  of  Ex- 
chequer :  the  affidavit  is  intituled  in  the  Queen's  Bench.  I  do  jiot 
feel  any  doubt  on  the  subject.  I  shall  make  no  presumption  at  all." 
The  affidavit  required  by  the  17  &  18  Vict.  c.  36.  must  be  complete 
at  the  time  of  the  filing:  a  defect  in  it  cannot  be  supplied  by  an 
affidavit  filed  after  the  lapse  of  the  twenty-one  days.  It  would  be  a 
very  loose  mode  of  administering  justice,  to  hold  that  a  defect  of  juris- 
diction can  be  cured  by  a  presumption  that  all  has  been  rightly  done. 
Erlb,  C.  J. — I  am  of  opinion  that  this  rule  must  be  discharged. 
Upon  the  trial  of  this  issue,  an  affidavit  of  the  time  of  the  execution 
of  a  bi)l  of  sale  duly  filed  with  the  proper  officer  of  the  Court  of 
Queen's  Bench  was  objected  to  as  insufficient.  The  1st  section  of  the 
17  &  18  Vict.  c.  86  enacts  that  every  bill  of  sale  of  personal  chattels, 
or  a  true  copy  thereof,  and  of  every  attestation  of  the  execution  there- 
of, shall,  together  with  an  affidavit  of  the  time  of  such  bill  of  sale 
being  made  or  given,  &c.,  be  filed  with  the  officer  acting  as  clerk  of 
the  dockets  and  judgments  in  the  Court  of  Queen's  Bench,  within 
twenty-one  days  after  the  making  or  giving  such  bill  of  sale  (in  like 
manner  as  a  warrant  of  attorney  in  any  personal  action  given  by  a 
trader  is  now  by  law  required  to  be  filed),  otherwise  such  bill  of  sale 
shall  be  null  and  void  to  all  ^intents  and  purposes  whatsoever,  r^ggo 
It  appears  that  the  bill  of  sale  in  question  was  duly  filed  within  ^ 
twenty-one  days  of  its  execution,  together  with  an  affidavit,  intituled 
in  the  Queen's  Bench,  and  complying  with  all  the  requirements  of  the 
statute,  save  that^  at  the  end  of  the  jurat,  the  person  before  whom  the 
affidavit  is  sworn  states  that  he  is  "  a  Commissioner  for  taking  affidavits 
in  the  Exchequer  of  Pleas  at  Westminster."  According  to  Mr.  Kemp- 
lay's  argument,  the  rights  of  the  parties  under  the  bill  of  sale  are  to 
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be  lost,  because  we  are  to  presume  tbat  the  person  who  administered 
the  oath  is  only  a  Commissioner  for  taking  affidavits  in  the  Court  of 
Exchequer,  and  not  in  the  Queen's  Bench.  I  am  of  opinion  that  the 
statute  intended  to  require  the  formality  and  sanction  of  an  oath: 
and,  unless  it  were  shown  to  my  satisfaction  that  the  person  before 
whom  the  affidavit  was  sworn  had  no  power  to  administer  an  oath,  I 
should  feel  bound  to  presume  omnia  rite  esse  acta.  It  was  the  duty 
of  the  officer  of  the  Court  of  Queen's  Bench  not  to  file  the  bill  of  sale 
unless  it  was  accompanied  by  an  affidavit  properly  sworn  and  attested.^ 
We  must  presume  that  he  has  done  his  duty.  It  is  obvious  that  the' 
Commissioner  before  whom  this  affidavit  was  sworn  may  be,  and  most 
probably  he  is,  a  Commissioner  for  taking  affidavits  in  all  the  Courts: 
nineteen  out  of  twenty  of  them  are  so.  If  this  deponent  were  indicted 
for  perjury,  it  would  be  idle  for  him  to  contend,  that,  because  the 
peijson  who  took  the  affidavit  described  himself  as  a  Commissioner  of 
the  Court  of  Exchequer,  he  could  not  be  shown  to  be  a  Commissioner 
of  the  Court  of  Queen's  Bench  also.  In  the  event  of  an  indictment, 
the  Commissioner  would  be  called ;  and,  if  he  proved  that  he  had 
authority  to  administer  the  oath,  the  description  which  he  gave  of 
himself  at  the  time  would  be  perfectly  immaterial.  The  nearest  case 
*6401  *^^  ^^®  present  is  that  cited  *from  the  6  Law  Times,  N.  S.  604. 
J  There,  a  bill  of  sale  appeared  to  have  been  executed  on  the 
81st  of  December,  1860,  and  the  date  in  the  jurat  of  the  affidavit 
which  was  filed  with  it  was  '*  the  10th  of  January,  1860."  The  essence 
of  the  transaction  is  the  filing  of  the  instrument  within  the  twenty- 
one,  days:  and  the  Court  of  Queen's  Bench  assumed  that  the  date  in 
the  jurat  arose  from  a  mistake  often  made  at  the  commencement  of 
the  year,  and  allowed  the  jurat  to  be  amended.  That  was  done  in 
accordance  with  the  maxim  which  ordinarily  governs  the  interpreta- 
tion of  written  instruments.  "  Benignse  faciendse  sunt  interpretationes, 
propter  simplicitatem  laicorum,  ut  res  magis  valeat  quam  pereat." 
The  cases  relied  upon  by  Mr.  Kemplay  are  very  difierent  in  principle 
from  the  present.  They  were  most  of  them  cases  where  the  rules  of 
practice  are  very  strict  in  requiring  compliance  with  certain  formali- 
ties, such  as  applications  for  a  mandamus  or  a  quo  warranto.  But 
none  of  them  go  the  length  of  showing  that  such  an  objection  as  this 
ought  to  be  allowed  to  defeat  a  document  under  which  a  party  claims 
title.  The  real  test,  in  my  judgment,  is,  whether  the  affidavit  is  one 
upon  which  the  deponent  might  be  convicted  for  perjury,  if  he  swore 
to  that  which  was  not  true :  and  clear  I  am,  that,  if,  in  this  case,  an 
indictment  were  preferred  against  the  party  making  this  affidavit,  if 
it  were  shown  that  the  Commissioner  was  dulv  qualified  to  admin- 
ister the  oath,  a  conviction  must  follow.  For  these  reasons,  I  am  of 
opinion  that  this  rule  must  be  discharged* 
The  rest  of  the  Court  concurring,  Bule  diacharged 
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The  62d  section  of  the  DiToree  Act,  20  A  SI  Yiot  e.  85,  enaotf  that  all  decrees  and  orders  to 
be  made  by  the  Court  in  any  suit,  proceeding,  or  petition  to  be  Institnted  under  the  authority 
of  that  Act,  shall  be  tnforttd  and  put  in  exeeuHon  in  the  same  or  the  like  manner  as  the  Judg- 
nents,  orders,  and  decrees  of  the  High  Court  of  Chancery  may  be  now  enforced  and  put  in 
execution. 

QiMKre,  whether  that  proTision  authorises  the  registration  vnder  the  1  A  2  Vict  e.  110,  of  a 
decree  for  permanent  alimony  f  <i 

The  decree  having  been  entered  on  the  register,  thi  Court  declined,  on  motion,  to  order  it  to 
be  expunged. 

The  82d  section  of  the  Divorce  Act,  20  &  21  Vict.  c.  85,  enacts 
that  **  the  Court  may,  if  it  shall  think  fit,  on  any  such  decree  [for 
dissolving  marriage,  under  s.  81],  order  that  the  husband  shall  to  the 
satisfaction  of  the  Court  secure  to  the  wife  such  gross  sum  of  money, 
or  such  annual  sum  of  money  for  any  term  not  exceeding  her  own 
life,  as,  having  regard  to  her  fortune  (if  any),  to  the  ability  of  the 
husband,  and  to  the  conduct  of  the  parties,  it  shall  deem  reasonable, 
and  for  that  purpose  may  refer  it  to  any  one  of  the  conveyancing 
counsel  of  the  Court  of  Chancery  to  settle  and  approve  of  a  proper 
deed  or  instrument  to  be  executed  by  all  necessary  parties ;  and  the 
said  Court  may  in  such  case,  if  it  shall  see  fit,  suspend  the  pronounc- 
ing of  its  decree  until  such  deed  shall  have  been  duly  executed :  and, 
upon  any  petition  for  dissolution  of  marriage,  the  Court  shall  have 
the  same  power  to  make  interim  orders  for  payment  of  money,  by  way 
of  alimony  or  otherwise,  to  the  wife,  as  it  would  have  in  a  suit  for 
judicial  separation," — under  s.  16. 

The  62d  section  enacts  that  "all  decrees  and  orders  to  be  made  by 
the  Court  in  any  suit,  proceeding,  or  petition  to  be  instituted  under 
authority  of  this  Act,  shall  be  enforced  and  put  in  execution  in  the 
same  or  the  like  manner  as  the  judgments,  orders,  and  decrees  of  the 
High  Court  of  Chancery  may  be  now  enforced  and  put  in  execution." 

A  decree  for  dissolution  of  marriage  having  been  pronounced 
against  the  husband  in  a  suit  in  the  Divorce  Court,  on  the  28th  of 
April,  1860,  on  the  ground  of  adulterv  coupled  with  desertion  without 
reasonable  excuse  for  two  years  and  upwards,  and  *ordering  p^/mo 
the  respondent  to  pay  all  costs,  and  also  to  pay  to  the  ^ 
petitioner  permanent  alimony  at  the  rate  of  1002.  a  year,  by  monthly 
instalments,  the  following  entry  was  made  in  the  judgment-book 
kept  by  the  senior  Master  of  this  Court  under  the  authority  of  the 
1  &  2  Vict.  c.  110, — '*  Holden,  Howard  Aston.  Decree  made  in  her 
Majesty's  Court  for  Divorce  and  Matrimonial  Causes,  dated  the  28th 
of  April,  1860:  Mary  Eleanor  Holden  v.  Howard  Aston  Holden: 
an  annuity,  payable  by  monthly  instalments,  of  lOOZ.  a  year." 

Shee,  Serjt.,  in  Michaelmas  T^rm  last,  on  behalf  of  the  respondent, 
obtained  a  rule  nisi  to  expunge  the  above  entry.  He  submitted  that, 
the  registration  of  such  a  decree  was  not  authorized  by  the  18tb, 
18th,  and  19th  sections  of  the  1  &  2  Vict.  c.  110.(a)    This  question 

(a)  By  the  13th  seetion  a  Judgment  is  to  operate  as  a  charge  on  real  estate. 
X   The  18th  seetion  enacts  that  "all  decrees  and  orders  of  Courts  of  equity,  and  all  mles  of 
Courts  of  common  law,  and  all  orders  of  the  Lord  ChaneeUor  or  of  the  Court  of  reriew  in 
Bttters  of  bankruptcy,  and  aU  orders  of  the  Lord  ChanoeUor  In  matters  of  lunacy,  whereby  any 
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arose  before  Vice-Chancellor  Stuart  on  the  25th  section  of  the  Pro- 
bate Act,  20  &  21  Vict.  c.  77,  which  enacts  that  '*  the  Court  of  Probate 
♦64^1  ^^^'^  have  *the  like  powers,  jurisdiction,  and  authority  for  en- 

■'  forcing  all  orders,  decrees,  and  judgments  made  or  given  by 
the  Court  under  this  Act,  and  otherwise  in  relation  to  the  matters  to 
be  inquired  into  and  done  by  or  under  the  orders  of  the  Court  under 
this  Act,  as  are  by  law  vested  in  the  High  Court  of  Chancery  for  such 
'  purposes,  in  relation  to  any  suit  or  matter  depending  in  such  Court ;" 
and  his  Honour  held  that  an  order  of  the  Court  of  Probate  directing 
the  payment  of  a  sum  of  money,  does  not,  by  being  registered  under 
the  1  &  2  Vict.  c.  110,  constitute  a  valid  charge  on  land:  Pratt  v. 
Bull,  82  Law  J.  Ch.  21.  "If,"  said  his  Honour,  "an  order  of  the 
Court  of  Probate  is  to  have  the  force  and  effect  of  a  registered  judg- 
ment of  a  Court  of  law,  or  of  a  registered  decree  or  order  of  the 
Court  of  Chancery,  it  must  have  that  force  and  effect  either  by 
express  words  in  the  Act  of  Parliament  which  constituted  the  Court 
of  Probate,  or  by  necessary  implication  from  the  language  of  the  two 
Acts  of  Parliament  construed  with  reference  to  each  other.  It  is 
quite  clear,  that,  inasmuch  as  the  Court  of  Probate  was  not  in  exist- 
ence at  the  time  when  the  1  &  2  Vict.  c.  110  was  passed,  there  cannot  be 
found  in  that  Act  words  to  support  the  case  made  by  the  bill.  The 
words  of  that  Act  are  confinea  to  judgments  of  the  superior  Courts 
of  common  law  at  Westminster,  and  orders  and  decrees  of  the  High 
Court  of  Chancery.  The  Act  of  20  &  21  Vict.  c.  76,  which  constituted 
the  Court  of  Probate,  might  have  declared,  and  probably  would 
have  expressly  done  so  if  the  legislature  had  intended,  that  all  orders, 
*6441    J^dg"^®°^s»  ^^^  decrees  of  that  Court  *8hould  have  the  same 

-'  force  and  effect  as  judgments  of  the  superior  Courts  of  com- 
mon law  at  Westminster,  and  orders  and  decrees  of  the  High  Court 
of  Chancery.  There  are,  however,  no  such  express  words  to  be 
found  in  the  20  &  21  Vict.  c.  77 ;  but,  in  the  25th  section  there  are 
very  remarkable  words,  which  say  that  the  Court  of  Probate  *  shall 
have  the  like  powers,  jurisdiction,  and  authority  for  enforcing  all 
orders,  decrees,  and  judgments  made  or  given  by  the  Court  under 
that  Act.  and  otherwise  in  relation  to  the  matters  to  be  inquired  into 
and  done  by  or  under  the  orders  of  the  Court  under  that  Act,  as  are 
by  law  vested  in  the  High  Court  of  Chancery  for  such  purposes, 
in  relation  to  any  suit  or  matter  depending  in  such  Court.'  That 
statute  in  plain  language  gives  to  the  Court  of  Probate  only  authority 
to  enforce  its  own  orders  in  the  same  manner  as  the  orders  of  this 
Court  can  be  enforced  bv  writs  of  execution,  or  in  such  other  lawful 
manner  as  will  not  be  inconsistent  with  the  practice  of  this  Court. 

BUDi  of  money,  or  tmj  oosto,  obargM,  or  vzpenses,  shall  be  payable  to  any  person,  sbaU  hare 
the  effect  of  judgments  in  the  superior  Courts  of  common  law,  and  the  persons  to  whom  aoy 
such  moneys,  of  costs,  charges,  or  expenses  shall  be  payable,  shall  be  deemed  judgment-eredii- 
ors  within  the  meaning  of  this  act ;  and  all  powers  hereby  given  to  the  Judges  of  the  superior 
Courts  of  common  law  with  respect  to  matters  depending  in  the  same  Courts  shaU  and  m^  b* 
exercised  by  Courts  of  equity  with  respect  to  matters  therein  depending,  and  by  the  Lord 
Chancellor  and  the  Court  of  reriew  in  matters  of  bankruptcy,  and  by  the  Lord  ChanceUor  ia 
matters  of  lunacy ;  and  all  remedies  hereby  giren  to  Judgment-creditors  are  in  like  manner 
giyen  to  persons  to  whom  any  moneys,  or  costs,  charges,  or  expenses,  are  by  such  orders  or 
rules  respectively  directed  to  be  paid." 

And  by  s.  10  it  is  prorided  that  no  Judgment*  decree,  Ac,  shaU  affect  real  estate,  othorwiat 
than  as  before  the  Ae^  until  registered* 
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But  the  power  of  enforcing  an  order  is  one  thing,  and  the  force  and 
eflEect  of  an  order  are  another."  In  affirming  the  order  in  that  case, 
Lord  Westbury,  C,  says,— Pratt  v.  Bull,  82  Law  J.,  Ch.  144,—"  The 
charge  and  right  of  suit  in  equity  given  by  that  statute  to  the  persons 
who  obtain  decrees  of  the  High  Court  of  Chancery,  cannot  in  any 
sense  be  treated  as  part  of  the  powers,  jurisdiction,  and  authority  of 
the  Court  of  Chancery  for  enforcing  its  decrees ;  and  these  words  in 
the  25th  section  of  the  Court  of  Probate  Act  denote  only  the  ordinary 
powers  of  enforcing  decrees  by  writs  of  execution  and  process  in 
contempt."  The  language  of  the  25th  section  of  that  Act  is  substan- 
tially the  same  as  that  of  the  52d  section  of  the  Divorce  Act. 

Mellishf  Q.  C,  and  Hannan  showed  cause. — It  *certainly  is   r^g^K 
diflBcult  to  say  why  there  should  be  a  difference  in  the  mode  of  ^ 
enforcing  decrees  of  the  Courts  of  Probate  and  of  Divorce :  but  the 
language  of  the  two  statutes  undoubtedly  is  somewhat  different.    In 
the  25th  section  of  the  Probate  Act,  the  words  are, — "the  Court 
shall  have  the  like  powers,  jurisdiction,  and  authority  for  enforcing 
all  orders,  decrees,  &c.,  made  under  this  Act,  as  are  by  law  vested  in 
the  High  Court  of  Chancery:"  whereas,  in. the  Divorce  Act,  s.  52,  the 
words  are, — all  decrees  and  orders  to  be  made  by  the  Court  under  the 
authority  of  this  Act  shall  be  enforced  and  put  in  execution  in  the- 
same  manner  as  the  judgments,  orders,  &c.,  of  the  High  Court  of 
Chancery."    Now,  one  of  the  modes  of  enforcing  and   putting  in-, 
execution   the  judgments,   orders,  and  decrees  of  the  High  Court- 
of  Chancery,  is,  by  registering  them  under  the  1  &  2  Vict.  c.  110;. 
The  case  of  Pratt  t».  Bull,  therefore,  is  not  decisive  of  the  question.. 
Giving  the  words  of  this  Act  their  fair  and  natural  interpretation, 
they  are  reasonably  sufficient  to  bring  the  case  within  the  18th  sec- 
tion of  the  1  &  2  Vict.  c.  110,  which  was  intended  to  comprise  every 
superior  Court  existing  at  the  time.     [Willes,  J. — This  Court  in 
one  case  held  that  they  would  not,  where  there  was  fair  ground  for 
doubt,  remove  the  entry  from  the  register,  but  would  leave  the 
parties  to  contest  it  in  Chancery  .(a)    Williams,  J. — Alimony,  like 
pin-money,  is  the  wife's  personalty :  it  is  for  her  personal  sustenance, 
as  pin-money  is  for  her  personal  adornment.    It  has  been  held  that 
arrears  of  the  latter  are  not  recoverable  by  the  wife's  personal  repre- 
sentatives.   The  Duchess  of  Norfolk's  case, — Howara,  app.,  Digby, 
resp.,  2   Clark  &  *Fin.  684.     And  see  1  Williams  on  Exe-    r^a^a 
cutors  678,  754.    But  it  has  never  been  decided  whether   •- 
arrears  of  alimony  can  be  enforced  in  any  way  after  the  wife's  death. 
I  know  it  has  been  held  that  her  representatives  cannot  maintain  a 
bill  for  them.] 

Biee^  Serjt.,  and  0,  Browne,  in  support  of  the  rule. — The  provisions 
in  the  1  &  2  Vict,  c.  110  as  to  the  registering  of  judgments  apply  to 
judgments  for  sums  of  money  which  may  be  satisfiea  by  the  person 
owing  them.  The  decree  for  alimony  cannot  be  satisfiea :  if  such  a 
decree  may  be  registered,  it  must  remain  as  a  permanent  charge  upon 
the  land  as  long  as  the  wife  lives.  The  Probate  and  Divorce  Courts 
were  not  within  the  contemplation  of  the  legislature  when  the  1  &  2 

(a)  KiehoUs  o.  Rosewafne,  6  C.  B.  N.  S.  480  (B.  C.  L.  R.  rol.  96).    And  Me  Graham  « 
ConiieU,  19  Law  J.,  Exoh.  861;  Mackintyre  v.  Connell,  1  Simmons,  N.  8.  225;  Flenster  v. 
irClellan,  8  C.  B.  N.  S.  357  (B.  C.  L.  B.  yoL  98). 
C.  B.  N.  8.,  VOL.  XIII.— 25 


646  Ex  PABTB  HOLDEN.    H.  1 1868. 

Vict.  c.  110  was  piassed :  and  nothing  i&  said  therein  as  to  the  decrees 
and  orders  of  the  Courts  for  which  these  ate  substituted.  That  alone, 
it  is  submitted,  is  an  almost  unanswerable  argument  against  the  appli- 
cation of  those  provisions  to  a  decree  like  this.  And  it  is  not  neces- 
sary that  they  snould  apply;  for,  the  82d  section  of  the  20  &  21  Vict. 
c.  85  gives  the  Court  ample  means  of  otherwise  enforcing  its  orders. 
The  real  meaning  of  the  52d  section  is,  that  the  Divorce  Court  shall 
have  all  the  powers  of  the  Court  of  Chancery  to  enforce  its  decrees 
by  attachment  and  execution.  If  it  had  been  intended  that  its  decrees 
should  be  registered,  the  legislature  would  have  said  so  in  terms. 
There  is  no  substantial  diflference  between  the  language  of  the  Pro- 
bate and  the  DiV^orce  Act  in  this  respect :  and  the  judgment  of  Vice- 
Chancellor  Stuart  in  Pratt  v.  Bull  is  quite  as  applicable  to  the  one  as 
to  the  other.  At  the  time  of  the  passing  of  the  1  &  2  Vict.  c.  110, 
alimony  awarded  by  the  Ecclesiastical  Court  Was  enforced  by  process 
*6471  ^^  contempt:  and  by  the  6th  section  of  the  20  &  21  *Vict.  c. 
J  85,  all  the  powers  and  jurisdictions  of  that  Court  are  to  be 
exercised  by  the  newly  constituted  Court.  The  intention  of  the 
legislature  evidently  wto  to  place  the  powers  of  the  new  Court  in  all 
material  respects  upon  the  same  footing  as  those  of  the  old  Court. 
By  s.  32,  the  Court  may  compel  the  husband  to  secure  to  the  wife  a 
gross  sum  of  money  or  an  annual  sum,  by  a  deed  or  instrument  to  be 
executed  by  all  necessary  parties.  We  may  assume  that  the  Judge 
of  the  Divorce  Court,  having  tlie  parties  before  him,  and  having  the 
best  means  of  judging  what  would  be  proper  to  be  done  in  the  matter, 
has  refused  to  order  the  security.  [Erlb,  C.  J. — Or,  it  may  be  that 
the  wife,  relying  upon  this  remedy  for  enforcing  the  order,  abstained 
from  asking  for  security.] 

Erlk,  C.  J. — I  am  of  opinion  that  this  rule  should  be  discharged. 
In  a  suit  for  dissolution  of  marriage  in  the  Divorce  Court,  the  wife 
has  obtained  a  decree  under  the  32d  section  of  the  20  k  21  Vict.  c. 
85  for  an  allowance  of  lOOZ.  a  year  by  the  husband  in  the  nature  of 
alimony,  and,  relying  upon  the  52d  section  of  that  statute,  which 
enacts  that  '*all  decrees  iand  orders  to  be  made  by  the  Court  in  any 
suit,  proceeding,  or  petition  to  be  instituted  under  the  authority  of 
this  Act  shall  be  enforced  and  put  in  execution  in  the  same  or  the 
like  laanner  as  the  judgments,  orders,  and  decrees  of  the  High  Court 
of  Chancery  may  be  now  enforced  and  put  in  execution,"  has  caused 
that  decree  to  be  registered  with  the  senior  Master  of  this  Court  undet 
the  1  4;  2  Vict.  c.  110.  Taking  the  words  of  the  82d  section  in  their 
plain  aad  ordinary  stetise,  a  decree  of  the  High  Court  of  Chancery  may 
be  enforced  and  put  in  execution  in  the  same  manner  as  the  judg- 
♦6181  ^^^^^  ^^  *"®  superior  Courts  of  common  law,  or  the  ^creditor 
J  may  have  the  security  of  a  charge  on  the  land  by  registration 
under  the  1  &  2  Vict.  c.  110.  That  is  the  ground  upon  which  1  act 
on  the  present  occasion.  I  am  fully  aware  of  the  similarity  of  the 
words  in  the  Probate  Act,  20  k  21  Vict.  o.  77,  s.  25,  to  those  of  thfe 
Divorce  Act,  20  &  21  Vict.  c.  85,  s.  52,  and  that  the  Court  of  Chan- 
cery has  decided  that  a  decree  or  order  of  the  Probate  Court  cannot 
be  enforced  by  means  of  registration  under  the  1  &  2  Vict  c.  110. 
The  question  in  the  Court  of  equity  arises  under  the  18th  section  of 
that  Act,  which  enacts  that  all  clecrees  and  orders  of  Courts  of  equity 
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whereby  any  sam  of  money,  or  any  costs,  charges,  or  expenses  shall 
be  payable  to  any  person,  shall  have  the  effeot  of  judgments  in  the 
superior  Courts  of  common  law,  and  the  persons  to  whom  any  such 
moneys,  or  costs,  charges,  or  expenses  shall  be  payable,  shall  be 
deemed  judgment-creditors  within  the  meaning  of  that  Act ;  and  all 
remedies  thereby  (s.  13)  given  to  judgment'Creditors  are  in  like  man- 
ner given  to  persons  to  whom  any  moneys,  or  costs,  charges,  or  ex- 
penses are  by  such  orders  or  rules  respectively  directed  to  be  paid : 
and  the  Court  of  Chancery  will  decide  in  the  particular  case  whether  , 
or  not  the  remedy  is  to  be  applied.  Under  the  Probate  Act,  they 
have  decided  that  an  order  <3f  that  Court  cannot  be  enforced  in  this 
way :  and,  if  the  wife  were  to  proceed  *o  enforce  this  decree  in  a 
Court  of  equity,  possibly  they  may  decide  in  the  same  way  upon  the 
Divorce  Act.  But  that  does  not  fall  within  my  province.  I  dis- 
charge this  rule,  because,  if  I  held  that  the  decree  cannot  be  regis- 
tered, I  should  be  finally  deciding  the  question;  whereas,  if  I 
decline  to  interfere,  I  leave  it  to  the  Court  of  Chancery  to  decide, 
subject  to  an  appeal,  whether  the  remedy  is  available  or  not.  I  am 
fttUj  sensible  of  the  diffculty  imposed  upon  the  husband  by  the  regis- 
tration of  this  decree:  *but  I  think  the  least  of  the  two  evils  r^g^g 
will  be  to  refuse  to  remove  this  entry.  '• 

Williams,  J. — I  am  of  the  same  opinion.  This  Court  is  not  to 
be  considered  as  deciding  absolutely  that  the  decree  in  question  is 
one  that  may  be  enforced  in  the  same  way  as  a  decree  or  order  of  the 
Court  of  Chancery,  but  as  declining  to  interfere,  because  the  point 
may  be  more  conveniently  determined  by  a  tribunal  from  whose 
decision  there  may  be  an  appeal. 

WiLLES,  J.— ^  am  entirely  of  the  same  opinion.  A  remarkable 
instance  to  show  the  propriety  of  the  course  we  are  adopting  is 
aftbrded  by  the  case  of  Graham  v.  Connell,  19  Law  J.,  Exch.  861, 
which  arose  before  Lord  Wensleydale  and  Alderson,  B.,  upon  the 
14th  section  of  the  1  &  2  Vict.  c.  110,  which  renders  stock  and 
shares  in  public  funds  and  public  companies,  belonging  to  the  debtor, 
and  standing  in  his  own  name,  liable  to  be  charged  by  order  of  a 
Judge.  Entertaining  some  doubt  as  to  whether  or  not  the  shares  in 
question, — shares  in  a  banking  company  entitled  to  sue  and  be  sued 
by  a  public  oflacer  under  7  &  8  Viot.  c.  118,  s.  47,  and  7  Q.  4,  c.  49, 
but  not  registered  under  the  7  &  8  Vict,  c  110, — were  shares  in  a 
"  public  company"  withivi  the  meaning  of  the  1  &  2  Vict.  c.  110,  s. 
14,  those  learned  Judges  declined  to  set  aside  the  order.  A  bill  wa^i 
afterwards  filed ;  and,  after  much  argument,  Lord  Cranworth,  C,  held 
that  they  were  shares  in  a  public  company  Within  the  Act.  Great 
inj  ustice  would  have  been  done  in  that  case,  if  the  Cocirt  of  Exchequer 
bad  set  aside  the  order,  leaving  the  party  without  any  remedy.  Wo 
must  act  upon  the  same  principle  here,  and  leave  Mr.  Holden  to  hi^ 
application  to  the  Court  of  Chancery,  where  the  decision  *ma^  r*650 
bt;  appealed  against,  if  neoeasary  and  he  should  think  it  ^ 
exi^eaient. 

KsATiNO,  J. — I  agree  with  the  rest  of  the  Coart  that  it  is  not  neces- 
tjiary  upon  this  motioti  to  decide  whether  or  not  an  order  or  decree  for 
ailiniLny  can  properly  be  registered  under  the  1  &  2  Vict  c.  110.  In 
Tratt  V.  BuU,'^  Law  J.,  Cfa.  20,  Tice-Chancellor  Stuart  thought  (aul 
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Lord  Westbury  afterwards  agreed  with  him)  that  an  order  under  the 
25th  section  of  the  Probate  Act  could  not  be  enforced  in  this  way. 
He  says,  that,  if  the  legislature  had  intended  that  such  an  order  should 
have  "the  same  force  and  effect"  as  a  judgment  of  a  superior  Court 
of  common  law,  they  would  probably  have  said  so.  Now,  although 
the  52d  section  of  the  Divorce  Act  has  not  those  words,  yet  it  has 
the  words  "  shall  be  enforced  and  put  in  execution  in  the  same  or 
the  like  manner  as  the  judgments,  orders,  and  decrees  of  the  High 
Court  of  Chancery  may  be  now  enforced  and  put  in  execution."  It 
is,  however,  unnecessary  that  we  should  decide  as  to  the  effect  of 
those  words.  That  may  be  more  conveniently  left  to  the  Court  of 
Chancery,  where  the  parties  may  have  an  app^,  if  necessary, 

Bule  discharged. 
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6.,  the  lessee  of  premises,  granted  an  nnderlease  to  8.,  and  then  mortgaged  the  premises  to 
H.,  and  afterwards  sold  the  equity  of  redemption  to  F.  F.  paid  oif  the  mortgage,  obtaining 
from  the  mortgagee  an  anthoritj  to  receive  the  rent  and  an  undertaking  to  execute  a  convey- 
ance when  required,  and,  before  the  execution  of  the  conTcyanoe  to  him,  F.  distrained  for  rest 
accruing  in  his  time : — 

Held,  upon  the  authority  of  Trent «.  Hunt»  0  Exch.  14,t  that  the  distress  was  lawfkiL 

This  was  an  action  of  trespass  for  an  illegal  distress.  Plea,  not 
guilty. 

The  cause  was  tried  before  Bramwell,  B.,  at  the  last  Assizes  at 
Guildford,  when  the  following  facts  appeared  in  evidence : — Certain 
land  at  Stock  well  had  been  leased  to  one  Meads,  for  ninety-nine  years. 
Meads  underlet  to  one  Wilson  for  eighty  years,  and  Wilson  proceeded 
to  build  on  the  land ;  but,  becoming  pressed  for  money,  he  obtained 
an  advance  from  one  George  Snell,  to  whom  he  executed  by  way  of 
securitv  a  bill  of  sale  of  certain  bricks  and  other  building  materials 
which  ne  had  brought  upon  the  premises  for  the  purpose  of  building. 
On  the  13th  of  March,  1862,  Meads  mortgaged  his  interest  in  the 
lease  to  one  Hall,  by  way  of  demise  for  the  whole  of  his  term  less  two 
days ;  on  the  14th  he  executed  a  second  mortgage,  by  way  of  demise 
of  the  term  less  one  day,  to  T.  Snell  and  G.  Hall ;  and  on  the  15th,  he 
sold  the  equity  of  redemption  to  the  defendant,  Pinch.  Finch  paid 
off  the  two  mortgages,  but  got  no  conveyance,  but  merely  an  under- 
taking from  the  soUcitors  on  the  part  of  the  first  mortgage  to  execute 
a  proper  conveyance  to  him,  and  an  authority  to  receive  the  rent  in 
the  mean  time.  No  reassignment  or  transfer  was  ever  executed. 
Bent  being  in  arrear.  Finch  distrained  in  the  name  of  Hall,  but  for 
his  own  benefit,  upon  the  property  which  had  been  conveyed  by  the 
bill  of  sale  to  George  Snell. 

On  the  part  of  the  plaintiff,  it  was  insisted  that  the  distress  was 
illegal,  the  reversion  immediately  expectant  on  the  determination  of 
Wilson's  estate,  and  the  only  one  upon  which  a  distress  could  be 
founded,  being  in  Hall. 

^oKoi       *0n  the  other  hand,  the  distress  was  justified  under  the 

^^^-l   authority  of  Trent  v.  Hunt,  9  Exch.  14,t  where  it  was  held, 

that,  if  a  lessor,  having  mortgaged  his  reversion,  ia  permitted  by  the 


COMMON  BENCH  REPORTS.    (13  J.  SCOTT.    N.  S )       052 

mortgagee  to  continue  in  the  receipt  of  the  rent  incident  to  that  rever- 
sion, he,  daring  such  permission,  is  presumptione  juris  authorized,  if 
it  should  become  necessary,  to  realize  the  rent  by  distress,  and  to 
distrain  for  it  in  the  mortgagee's  name,  as  his  bailiff. 

The  learned  Baron  directai  a  verdict  to  be  entered  for  the  defend- 
ant, reserving  leave  to  the  plaintiff  to  move  to  enter  it  for  him  for 
47Z.,  the  value  of  the  gooas  distrained,  if  the  Court  should  be  of 
opinion,  under  the  circumstances,  that  the  defendant  had  no  legal 
right  to  distrain.  j 

Hbllj  in  Michaelmas  Term  last,  obtained  a  rule  nisi  accordingly, 
"  on  the  ground  that  the  defendant  had  no  legal  reversion  entitling 
him  to  distrain  on  the  premises  in  question,  and  no  implied  authority 
to  do  so  in  the  name  of  the  legal  reversioner." 

Willoughby  now  showed  cause. — It  may  be  conceded  that  the 
defendant  had  no  legal  reversion  to  entitle  him  to  distrain  in  his  own 
name :  but,  having  paid  off  the  mortgages,  and  obtained  from  the  first 
mortgagee  an  undertaking  to  execute  the  proper  conveyance  to  him, 
and  an  authority  to  receive  the  rent  in  the  mean  time,  he  had  an 
implied  authority  to  do  all  that  was  necessary  to  enforce  payment  of 
the  rent.  Trent  v.  Hunt,  9  Exch.  14,t  is  exactly  in  point ;  the  only 
difference  between  that  case  and  the  present  being,  that,  here,  the 
defendant  is  assignee  of  the  mortgagee,  and  there  the  defendant  was 
assignee  of  the  mortgagor.  In  delivering  the  judgment  of  the  Court 
in  Miat  case,  Alderson,  B.,  after  observing  upon  the  peculiar  relation 
♦of  mortgagor  and  mortgagee,  proceeds  to  saj:  "The  law  r^g-o 
upon  this  subject  is  now  pretty  clearly  established ;  but,  as  ^  ^ 
regards  the  present  question,  we  cannot  discover  any  direct  authority ; 
and  it  is  not  surprising  that  it  should  be  so,  for,  in  truth,  the  allega- 
tion that  the  person  distraining  was  bailiff  of  the  party  to  whom  the 
rent  was  alleged  to  be  due,  was  rarely  if  ever  denied,  and  so  the  ques- 
tion was  not  likely  to  have  arisen.  The  question,  therefore,  must  be 
now  decided  upon  principle.  The  first  case  to  be  considered,  is, 
where  a  man  m  actual  possession  of  land  mortgages  it  in  manner 
before  mentioned,  and  continues  to  occupy  and  enjoy  the  profits  of  it 
just  as  before.  So  far  as  regards  the  possession  of  the  land,  this  man 
is  not  even  tenant  at  will  to  the  mortgagee, — ^Moss  v.  Gallimore,  1 
Dougl.  28S, — but  he  receives  the  profits  of  the  land  for  his  own  use, 
and  not  as  agent  or  bailiff  of  the  mortgagee,  and,  when  he  has  once 
received  them,  is  absolutely  entitled  to  keep  them  as  his  own.  The 
second  case  is  where  a  man  in  actual  possession  of  the  land  mortgages 
it,  and  afterwards  demises  it  to  a  tenant  at  a  rent  In  this  case,  the 
demise  is  absolutely  void  as  against  the  mortgagee,  but  nevertheless 
it  is  good  as  between  the  mortgagor  and  his  tenant,  until  the  mort- 
gagee interferes.  And  the  mortgagor  is  entitled  to  receive  the  rent 
for  his  own  absolute  use,  and  distrain  for  it  in  his  own  name  if  not 
paid  when  due.  The  third  case  is  the  present  one.  Here,  a  man  has 
demised  to  a  tenant  at  a  rent,  and  then  has  mortgaged  his  reversion 
in  the  usual  manned  It  is  perfectly  clear  that  the  operation  of  the 
mortgage  is  here  to  transfer  to  the  mortgagee  the  reversion  expectant 
upon  the  term  demised,  and  with  it  the  rent ;  and  that  the  mortgagee 
is  the  owner  in  law  of  the  reversion  and  all  its  incidents,  of  which  the 
rent  is  one,  and  that  any  action  for  the  rent  must  be  brought  in  his 
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*ap;j.i  ^^^^  he  *being  the  legal  owner  of  it:  Doe  d.  Marriott  «• 
^^^  Edwards,  6  B.  &  Ad.  1065  (E.  C.  L.  R.  voL  27).  But,  instead 
of  giving  notice  to  the  tenant  to  pay  the  rent  to  himself,  he  permita 
the  mortgagor  to  go  on  receiving  the  rent  as  before,,  newr  interferes 
with  the  tenancy  at  all,  but  receives  the  intere&t  upon  his  mortgage- 
money  as  on  an  unsecured  debt.  It  is  quite  clear  that  the  tenant^ 
under  such  circamstances,  is  perfectly  secure  in  paying  hia  rent  to  the 
mortgagor  (4  Anne,  c.  16,  s.  10).  It  is  also  quite  clear  that  the  mort^ 
gagor,  when  he  receives  the  rent,  does  so  for  his  own  absolute  use, 
and  not  for  the  use  of  the  mortgagee.  And  the  question  is,  whether, 
under  such  cilrcumstances,  there  is  evidence  to  go  to  the  jury,  that,  in 
the  event  of  the  rent  being  in  arrear,  the  mortgagor  has  authority 
from  the  mortgagee  to  make  a  lawful  distress  in  bis  (the  mortgagee's) 
name  for  the  rent  due.  The  circumstances  show  tbait  the  real  owner 
of  the  rent  (the  mortgagee)  is  willing  that  the  mortgagor  should 
receive  the  rent,  and  have  it  for  his  own  absolute  use.  He  also 
expects,  of  course,  that  the  interest  due  to  him  will  be  regularly  paid ; 
and  one  most  obvious  and  natural  source  for  the  mortgagor  to  obtain 
funds  to  enable  him  to  pay  this  interest,  is,  the  rent  of  the  mortgaged 
property :  and  we  therefore  think  that  it  is  the  reasonable  and  proper 
inference  to  draw  from  these  &cts,  that  the  mortgagee  gives  (in  order 
to  the  due  payment  of  the  interest  to  himself)  authority  to  the  mort> 
gagor,  if  the  rent  be  not  paid,  to  make  a  lawful  distress  to  enforce  its 
payment.  This  would  assist  in  enabling  him  to  pay  the  interest  to 
the  mortgagee.  Indeed,  we^  think  this  is  one  of  the  inferences  or 
presumptions  which  the  Judge,  in  the  absence  of  evidence  to  the  con- 
trary, ought  to  advise  or  direct  the  jury  to  make,  like  the  presumptio 
juris  of  the  Roman  law."  It  is  impossible  to  find  any  sound  distinc- 
tion between  that  case  and  the  present. 

*6551  *S^oU,  in  support  of  his  rule. — Trent  v.  Hunt  is  inconsislaat 
-'  with  principle  and  also  with  the  decision  of  this  Court  in 
Ward  V.  Shew,  9  Bingh.  608  (E.  C.  L.  R.  vol.  28),  2  M.  &  Scott  766 
(E.  C.  L.  R.  vol.  28),  which,  though  cited  in  argument,  was  not  noticed 
by  the  Court  in  giving  judgment.  The  decision  occasioned  much 
surprise  at  the  time.  [Willes,  J. — So  did  that  of  Shelley's  Case,  1 
Co.  Rep.  93  b.]  The  judgment  in  Trent  v.  Hunt  is  put  entirely  on 
the  ground  that  the  mortgagor,  who  mortgaged  after  the  creatioo  of 
the  tenancy,  and  was  allowed  to  remain  in  possession,  must  be  pre> 
sumed  to  have  had  authority  from  the  mortgagee  to  receive  ana  to 
distrain  if  necessary  for  the  rent, — it  being  to  the  interest  of  the 
mortgagee  that  the  mortgagor  should  have  power  to  enforce  payment 
of  the  rent  which  formed  the  fund  out  of  which  the  interest  of  the 
fmortgage-debt  was  to  be  paid.  Ward  v.  Shew  is  not  distinguishable 
in  principle  from  Trent  v.  Hunt  It  was  there  held  that  an  authority 
to  tenants  "to  pay  rent  to  J.  S.,  whose  receipt  shall  be  their  dis- 
charge," did  not  entitle  J.  S.  to  distrain,  although  he  received  the 
rents  for  his  own  benefit  Tindal,  C.  J.,  there  says :  "  The  only  eflS^ct 
of  the  memorandum  is,  to  discbarge  the  tenants  as  to  the  assignees^  if 
they  should  think  proper  to  pay  their  rents  to  Shew.  The  conse- 
quence of  holding  it  to  confer  upon  him  the  authority  of  a  receiver 
would  be  to  expose  the  assignees  to  heavy  responsibilities  for  acts 
done  by  him  after  they  had  parted  with  their  interest  in  the  premiaea 
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to  the  bankrupt.  Instruments  conferring  authorities  of  the  nature 
contended  for  on  the  part  of  the  defendants  must  be  construed  strictly.'' 
And  Alderson,  J.,  says :  "  The  instrument  contains  an  authority  tQ 
the  tenants  to  pay,  and  to  the  defendant  to  give  a  discharge,  and  all 
powers  necessary  for  those  purposes  are  implied  in  that  authority ; 
out  the  authority  for  whicn  the  defendant  contends  is  one  which 
*would  render  the  assignees  responsible  to  the  tenants  in  r^a^o 
respect  of  all  acts  done  by  the  defendant  That  would  be  an  '- 
autnority  much  larger  than  is  necessary  for  the  purpose  of  receiving 
rents."  This  Court,  therefore,  is  not  estopped  from  considering 
whether  or  not  Trent  v.  Hunt  was  well  decided  in  principle.  Assumr 
ing  that  case  to  be  good  law,  it  is  distinguishable  from  this,  on  thQ 
ground  that  there  was  an  implied  agency  there,  which  is  wanting 
here.  [Williams,  J. — The.  defendant  here  represents  the  mortgagor: 
the  mortgagee  does  not  do  anything  to  enforce  his  rights.]  There 
was  no  evidence  that  the  mortgagor  had  received  rent  after  the  mort- 
gage. [Erle,  C.  J. — ^I  should  presume  that  the  rent  had  been  paid 
down  to  the  last  half-year.]  If  the  defendant  relied  upon  being  quasi 
mortgagor  in  possession,  he  should  have  made  it  out.  The  under- 
taking given  on  the  part  of  the  first  mortgagee  is  nothing  more  than 
an  undertaking  to  do  what  a  Court  of  equity  would  have  compelled 
him  to  do. 

Erle,  C.  J. — I  am  of  opinion  that  this  rule  should  be  discharged. 
The  distress  in  question  was  made  after  a  demise  by  Meads  to  Wilson 
and  a  mortgage  by  Meads  to  Hall,  and  a  conveyance  of  the  equity  of 
redemption  by  Meads  to  Finch,  and  an  agreement  to  assign  by  Hall 
to  Finch ;  so  that,  when  Finch  distrained,  he  had  all  the  beneficial 
rights  of  the  mortgagor  and  the  mortgagee :  and  he  distrained  in  the 
name  of  Hall,  in  whom  the  legal  title  was  then  vested.  I  think  the 
case  of  Trent  v.  Hunt,  9  Exch.  14,t  lays  down  a  principle  which  enti- 
tles the  defendant  to  maintain  the  validity  of  this  distress.  There, 
there  was  a  mortgage,  and  the  mortgagor,  who  was  suffered  to  remain 
in  possession,  distrained  upon  the  tenant  in  the  name  of  the  mort- 
gagee :  and  the  Court  of  Exchequer  upheld  the  distress.  It  seems  to 
me  that  that  was  an  extremely  '^salutary  judgment,  because  it  r«gc<7 
placed  the  decision  of  the  Courts  of  law  in  acQord^nce  with  the  ^ 
ordinary  course  of  the  transactions  of  mankind.  In  the  common  case 
of  a  mortgage,  the  mort^ac;or  means  to  remain  in  possession,  and  the 
mortgagee  means  to  hold  the  assignment  as  security  for  the  principal 
sum  and  interest,  leaving  the  mortgagor  in  the  full  exercise  of  all  nis 
rights  as  landlord.  When  a  tenant  omits  to  pay  his  rent,  one  remedy 
for  its  recovery  is  the  power  of  distress,  which  must  be  made  in  the 
name  of  the  legal  owner  of  the  reversion.  And  the  Court  of  Exche- 
quer in  .that  case  said,  that,  the  mortgagor  being  left  in  possession  and 
receipt  of  the  rent,  they  would  presume  that  he  \^  an  implied  autho- 
rity from  the  mortgagee  to  enforce  payment  of  it  by  distress.  The 
principle  of  that  case  applies  here.  Indeed,  the  defendant's  case  here 
appears  to  me  to  be  a  stronger  one.  Having  purchased  the  equity  of 
reaemption,  he  pays  off  the  mortgage,  whereoy  all  the  rights  wnich 
were  vested  in  the  mortgagee  become  vested  in  him,  and  he  takes  an 
authority  from  the  mortgagee  to  receive  the  rents,  and  an  undertaking 
that  be  will,  when  called  upon,  execute  a  conveyance  and  complete 
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the  legal  title.  If  Finch  had  got  that  conveyance,  it  would  not  have 
altered  the  plaintiff's  position  in  the  least.  The  case  of  Trent  v. 
Hunt  seems  to  me  fully  to  warrant  our  present  decision.  The  case  of 
Ward  V.  Shew  is  entirely  diflferent  in  principle.  All  that  was  held 
there,  was,  that  a  mere  authority  to  receive  rents  does  not  warrant  the 
party  so  authorized  in  distraining  for  them. 

Williams,  J. — I  am  of  the  same  opinion.  No  doubt  there  are 
difficulties  in  the  way  of  implying  an  authority  from  a  mortgagee  to 
the  mortgagor  to  distrain  in  his  name;  because,  if  you  imply  an 
♦ftftftl  *^^*l^^^^*y  i^  *^®  *mortgagor  to  distrain  in  the  name  of  the 
-I  mortgagee,  and  so  constitute  himself  bailiff  of  the  mortgagee, 
the  consequence  would  be  that  the  latter  might  be  made  liable  for  any 
excess  of  which  the  former  might  be  guilty  in  conducting  the  distress. 
But  all  that  difficulty  was  encountered  and  got  over  by  the  Court  of 
Exchequer  in  Trent  v.  Hunt.  The  present  case  is  a  much  stronger 
one  in  favour  of  implying  authority  than  that  was ;  for,  here  you  have 
the  mortgagee  giving  to  one  who  has  purchased  the  equity  of  redemp- 
tion, and  80  clothed  himself  with  all  the  rights  of  the  mortgagor,  an 
authority  to  receive  the  rents,  and  an  undertaking  to  execute  a  proper 
conveyance  when  called  upon  so  to  do.  It  would  be  gross  injustice 
if  he  did  not  under  such  circumstances  authorize  the  party  to*  adopt 
the  usual  remedies  for  enforcing  payment  of  the  rents.  I  therefore 
feel  far  less  difficulty  in  implying  such  an  authority  here  than  I 
should  have  done  in  Trent  v.  Hunt. 

WiLLES,  J. — I  am  of  the  same  opinion.  The  case  of  Trent  v.  Hunt 
certainly  does  at  first  sight  seem  to  involve  some  difficulty.  And  I 
think  the  authority  to  be  implied  must  be  an  authority  limited  to  a 
distress  upon  a  lawful  occasion.  The  mortgagee  has  a  remedy  against 
bis  bailiff  for  any  excess;  and  that  would  come  into  the  account 
oetween  the  mortgagor  and  the  mortgagee.  Upon  consideration,  I 
think  the  decision  in  Trent  v.  Hunt  is  a  sound  and  sensible  one,  and 
one  which  reconciles  all  the  difficulties  which  have  been  suggested. 
I  agree  that  this  is  a  stronger  case  than  the  ordinary  one  of  mortgagor 
and  mortgagee :  and  I  think  we  should  be  coming  to  a  very  unsatis- 
factory decision  if  we  were  to  yield  to  the  argument  of  Mr.  Roll 
♦6591  Keating,  J. — I  am  of  the  same  opinion.  We  are  *bound 
-'  by  the  authority  of  Trent  v.  Hunt.  The  facts  of  this  case  are 
much  stronger  than  those  of  that  case :  but  the  principle  is  the  same, 
and  is  one  which  I  entirely  approve.  The  decision  was  come  to  after 
very  great  consideration.  Rule  discharged. 


FISCHER  V.  HAHN.    Jan.  80. 

An  order  for  the  ezuniaation  of  witnesses  under  the  1  W.  4,  e.  22,  may  be  obtaiDed  Wore 
ifsne  Joined. 

Bat,  where  an  order  was  sought  for  the  examination  of  the  plaintiff  as  a  witness  on  bis  own 
behalf,  on  the  ground  that  he  was  abont  to  go  abroad,  the  Court,  beeides  requiring  the  pbia* 
tiff  to  giro  secarity  for  costs,  and  imposing  other  speeial  terms,  required  a  Inrther  afldanft 
showing  that  the  application  was  made  bonft  ilde. 

HoNYMAN,  on  a  former  day  in  this  term,  moved  for  a  rule  for  the 
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examination  of  the  plaintiff  vivfi  voce  before  one  of  the  Masters,  as 
a  witness  on  his  own  behalf  in  this  caose,  under  the  1  W.  4,  c.  22. 
The  affidavit  upon  which  the  motion  was  founded,  which  was  made 
by  the  managing  clerk  of  the  plaintiff's  attorneys,  was  as  follows : — 
"1.  This  action  is  brought  to  recover  damages  sustained  by  the 
plaintiff  in  consequence  of  a  loss  by  robbery  of  property  belonging 
to  the  plaintiff  while  he  was  remaining  as  an  inmate  or  guest  at  the 
house  of  the  plaintiff,  who  is  the  keeper  of  an  hotel  in  America 
Square,  London.  2.  I  am  advised  and  believe  that  the  plaintiff*  is  a 
material  and  necessary  witness  on  his  own  behalf  in  support  of  his 
case  in  this  action,  and  that  the  trial  thereof  cannot  safely  be  proceeded 
with  without  the  evidence  of  the  said  plaintiff.  3.  The  said  plaintiff  is  a 
foreigner,  and  is  now  in  England  for  a  temporary  purpose  only ;  and  I 
have  been  informed  ^nd  believe  that  he  is  about  to  proceed  on  or  before 
Saturday  next  (Jan.  31)  to  the  West  Indies,  and  that  it  is  not  proba- 
ble that  he  will  return  to  this  country  in  time  to  attend  as  a  witness 
on  the  trial  of  this  cause.  4.  I  am  advised  and  *believe  that  r^taaci 
the  said  plajntiff  has  a  good  cause  of  action  upon  the  merits  ^ 
against  the  said  defendant." 

The  application  had  been  made  to  Byles,  J.,  at  Chambers,  but 
refused,  on  the  grounds  that  issue  was  not  joined,(a)  and  that  the 
plaintiff,  having  control  over  the  cause,  need  not  bring  it  on  for  trial 
until  his  return  from  the  West  Indies.  [Eble,  C.  J. — The  affidavit  is 
certainly  very  bare  of  information.]  In  Braun  v.  Mollett,  16  C.  B. 
514  (E.  C.  L.  R.  vol.  81),  a  Judge  at  Chambers  having  made  an  order 
for  the  vivS  voce  examination  of  the  plaintiff  before  issue  joined, 
upon  an  affidavit  which  merely  stated  that  he  was  a  master  mariner, 
that  his  evidence  was  material  and  necessary,  and  that  he  was  about  to 
sail  for  Stettin,  and  was  not  likely  to  be  back  in  time  for  the  trial, — 
the  Court  refused  an  application  to  set  it  aside.  [ErLb,  C.  J. — Who 
made  the  affidavit  there?]     The  broker  for  the  ship. 

A  rule  nisi  having  been  granted  with  manifest  reluctance  on  the 
part  of  some  members  of  the  Court, 

B.  H,  Turner  now  showed  cause. — He  submitted  that  the  motion 
was  premature,  and  the  affidavit  unsatisfactory.  An  order  for 
examination  either  vivS  voce  or  upon  interrogatories  is  not  usually 
granted  before  issue  joined.  [Willks,  J. — Do  you  suggest  that  the 
application  is  made  with  an  improper  object  7]  No.  [  Willbs,  J.— ? 
The  mere  fact  that  issiie  has  not  been  joined  clearly  is  no  ground  of 
objection.  It  was  considered  no  objection  in  Braun  v,  Mollett,  16  C. 
B.  514  (E.  C.  L.  R.  vol.  81).  The  Court  of  Queen's  Bench  were  of 
the  same  opinion  in  Fynney  v.  Beasley,  20  Law  J.,  Q.  B.  395.]  At 
all  events,  the  plaintiff  himself  should  make  an  affidavit:  here,  we 
have  only  the  affidavit  of  the  attorney's  clerk.  [Willes,  J. — In 
Braun  v.  Mollett  there  was  *only  the  affidavit  of  the  ship's  r«ggn 
broker.]  At  all  events,  the  plaintiff  should  be  compelled  to  •■ 
give  security  for  costs.  [Willks,  J. — The  usual  order  is,  that  the 
plaintiff  give  security  for  costs,  to  the  satisfaction  of  the  Master, 
within  a  week.] 

Eble,  C.  J. — I  am  inclined  to  think,  as  my  Brother  Byles  did, 
that  the  affidavit  is  insufficient ;  and  I  should  be  very  unwilling  to 

(a)  The  declaration  had  not  leen  delirered. 
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go  beyond  the  precedent  established  by  the  case  of  Braun  v.  Molleit 
The  plaintiff  should  satisfy  us  that  the  voyage  he  is  about  to  go  upon 
is  one  of  necessity,  and  not  a  mere  pretext  for  evading  an  examina^ 
tion  in  open  Court.  As,  however,  the  matter  presses,  the  rule  may 
go,  subject  to  the  Court  or  a  Judge  being  satisfied  by  affidavit  that 
the  application  is  made  bonfi  fide, — the  rule  to  be  quashed  if  such 
an  affidavit  is  not  produced.  The  costs  of  the  examination  will  bd 
costs  in  the  cause  for  the  defendant,  but  not  plaintifi''s  costs  in  the 
cause  unless  the  Judge  who  tries  the  cause  shall  so  think  fit. 

The  rest  of  the  Court  ooneurring,   the  rule  was  drawn  up  a' 
follows : — 

"  It  is  ordered  that  the  plaintiff  be  examined  vivfi  voce  before  one 
of  the  Masters  of  this  Court,  as  a  witness  on  his  own  behalf  in  this 
cause ;  and  that  the  said  plaintiff  do  within  a  week  give  or  enter  into 
such  security  as  shall  be  approved  of  by  one  of  the  Masters  of  this 
Court,  in  case  the  parties  differ  about  the  same,  for  payment  by  the 
said  plaintiff  to  the  defendant  or  his  attorney,  of  the  oiefendant^s  costs 
of  this  action,  to  be  taxed  by  such  Master,  in  case  the  plaintiff  shall 
become  nonprossed  or  nonsuited  in  this  action,  or  shall  discontinue 
the  same,  or  a  verdict  shall  be  found  for  the  defendant  on  the  trial  of 
this  cause:  And,  in  default  of  such  security  being  given  or  entered 
*6621  ^^^  ^  ^aforesaid,  then  it  is  ordered  that  all  further  proceed- 
-1  ings  in  this  cause  be  stayed  :(a)  And  it  is  further  ordered  that 
the  plaintiff  do  produce  to  the  defenaant's  attorney  in  this  cause  to- 
morrow an  affiaavit  in  support  of  the  plaintiff's  application  to  be 
examined  as  aforesaid;  the  defendant  being  at  liberty,  if  he  shall 
think  it  necessary,  to  refer  it  to  one  of  the  Judges  of  this  Court  to 
decide  on  the  sufficiency  of  the  same :  And,  in  the  event  of  the  said 
affidavit  being  deemed  insufficient  by  the  said  Judge,  then  it  is 
ordered  that  the  examination  so  to  be  taken  as  aforesaid  shall  not  be 
used  on  the  trial  of  this  cause :  And,  lastly,  it  is  ordered  that  the 
costs  of  and  occasioned  by  the  said  examination  shall  be  defendant's 
costs  in  the  cause,  but  that  the  same  shall  not  be  costs  in  the  cause 
for  the  plaintiff)  unless  the  Judge  who  tries  the  same,  or  some  other 
Judge,  shall  so  ord>3r." 

The  affidavit  which  was  afterwards  filed,  and  deemed  satisfactory, 
was  the. joint  affidavit  of  the  plaintiff  and  his  attorney's  managing 
clerk.  The  latter  repeated  the  statements  contained  in  his  former 
affidavit,  and  the  former  deposed  as  follows: — "I  am  now  merely 
staying  in  London  on  my  way  to  Cuba,  where  I  intend  to  reside  per- 
*6681  ™^°^°^'7i  ^  ^  ht^y^  ^obtained  an  appointment  which  will 
^  require  my  residence  there ;  and  I  shall  leave  London  for 
Cuba  aforesaid  early  in  the  ensuing  week ;  and  I  have  no  intention 
of  returning  to  England." 

(a)  Security  for  costs  wu  not  glTen  within  the  time  speeifled  in  the  rule :  bvt,  efter  Iht 
expiration  of  the  week,  the  plaintiff's  attorney!  offered  to  pay  into  Oonrt  the  inm  fixed  as  the 
amount  of  the  security.  The  Master,  however,  deelined  to  reeeire  it  without  the  direction  of  tbe 
Court,  oonceiriog  that  by  the  terms  of  the  rule,  security  not  haring  been  giren  within  the 
week,  the  proceedings  were  stayed  absolutely. 

In  the  ensuing  Term,  iTonyiiMia  applied  for  and  obtained  a  direction  to  the  Blaster  to  leeeire 
the  money,>-tbe  Court  saying  that  the  intention  of  the  rale  was  that  it  should  optr*U  u  i 
stay  of  the  proceedings  until  security  wae  giTcn. 
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TBICKETT  V.  TOMLINSON  and  Others    Jan.  15. 

A  dispute  having  ariMn  beUreen  the  plaintiff  and  the  defendants  as  to  whether  or  not  certain 
granita  whieh  had  been  jyrepared  by  the  former  for  a  work  which  was  in  the  course  of  constmc- 
tion  by  the  latter,  was  according  to  contract  the  plaintiff  wrote  to  the  defendants,  **  I  have 
seen  Mr.  E.,  and  he  has  kindly  consented  to  see  yon  on  the  snbjeot  of  the  granite  for  Merthyr 
Tydfl],  and  /  haw  authorwd  him  to  do  to,  and  i/po49ible  come  to  tome  amicable  arrangement  in 
Ae  maUer." 

S.  haTing  agreed  with  the  defradants  that  they  should  haye  the  granite  for  50/.,  the  contract 
price  being  1212.  16f.  lid,, — Held»  that  it  was  not  competent  to  the  plaintiff  afterwards  to 
repudiate  the  act  of  B.,.  on  the  ground  that  he  had  given  him  secret  instructions  not  to  settle  for 
less  than  1002. 

This  was  an  action  brought  to  recover  the  price  of  certain  granite 
sold  by  the  plaintiff  to  the  defendants. 

The  defendants  pleaded, — first,  except  as  to  50Z.,  never  indebted, — 
secondly,  payment  before  action, — -thirdly,  a  set-off — fourthly,  pay- 
ment of  501.  into  Court. 

The  cause  was  tried  before  Erie,  C.  J,,  at  the  sittings  in  London 
after  last  Trinity  Term,  The  facts  which  appeared  in  evidence  were 
in  substance  as  follows  :^ — The  plaintiff  was  the  owner  of  a  quarry, 
and  the  defendants  were  the  contractors  for  the  formation  of  works 
for  the  supplying  of  water  to  the  town  of  Merthyr  Tydfil  under 
the  local  board  of  health.  Messrs.  Evans,  Brothers,  the  former 
contractors  for  the  work  (who  had  become  bankrupt),  had  agreed  for 
the  purchase  from  the  plaintiff  of  a  quantity  of  granite  coping  to  be 
used  in  the  work.  The  defendants  having  taken  upon  themselves 
the  performance  of  Messrs.  Evans's  contract  with  the  local  board,  a 
correspondence  ensued  between  them  and  Evans,  Brothers,  and  the 
plaintiff,  as  to  the  purchase  of  the  granite  coping  by  them,  and  ulti- 
mately a  price  was  agreed  upon :  but,  when  the  granite  arrived  at  Briton 
Ferry,  it  was  found  to  be  cut  *or  axed  to  a  radius  of  24  feet  r^gg^ 
instead  of  96  feet,  as  the  defendants  contended  it  should  have  ^ 
been,  according  Xd  the  model  and  instructions  sent,  and  therefore  they 
refused  to  receive  it:  A  long  correspondence  then  ensued  between  the 

Sarties :  and,  on  the  12th  of  March,  186X,  the  plaintiff  wrote  to  the 
efendants  as  follows, — 

''I  have  seen  Mr.  Joseph  Evans,  of  the  late  firm  of  Evans, 
Brothers,  and  he  has  kindly  consented  to  see  vou  on  Jthe  subject  of 
the  granite  for  Merthyr  Tydfil ;  and  I  have  authorized  him  to  do  so, 
and  if  possible  come  to  some  amicable  arrangement  in  the  matter. 
As  there  is  plenty  of  stone,  a  slight  alteration  of  joints  and  face  is  all 
that  is  required." 

^  On  the  18th  of  March,  Mr.  Joseph  Evans  went  to  Merthyr  Tydfil, 
and  agreed  on  behalf  of  the  plaintiff  with  the  defendants  that  they 
should  have  the  granite  for  50Z.;  and  accordingly  the  following  memo* 
randum  was  drawn  up  and  signed  between  them : 

^*  It  is  hereby  agreed  between  us,  the  undersigned,  Joseph  Evans, 
on  behalf  of  Mr.  Trickett,  and  Samuel  Harper,  on  behalf  of  Tomlin- 
Bon,  Harper  &  Harper,  that  on  payment  of  50/.  by  the  said  Tomlinson, 
Harper  &  Harper  to  the  said  Samuel  Trickett,  the  granite  now  lying 
upon  the  premises  of  Mr.  Young  at  Briton  Ferry,  as  deliverer  in 
November  last  by  the  ship  Telegraph,  shall  be  the  absolute  property 
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of  the  said  Tomlinson,  Harper  &  Harper,  and  no  further  claim  on 
account  thereof  shall  be  made  by  Mr.  Trickett:  in  consideration 
whereof,  Samuel  Harper  agrees  to  pay  Mr.  Trickett  the  sum  of  50?. 

*' Joseph  Evans. 
"Samuel  Harper." 

On  the  24th  of  March,  the  plaintiff,  having  learned  the  nature  of 
the  arrangement  made  by  Evans,  wrote  to  the  defendants  as  follows, 
*6651  — "^  hsLYe  just  seen  Mr.  *Evans,  and  I  hasten  to  state  that  he 
^  had  no  authority  from  me  to  make  any  such  arrangement  as 
he  says  you  proposed  to  him.  I  hereby  repudiate  any  agreement  he 
may  have  made,  for  which  he  had  not  my  authority." 

Evans  by  the  same  post  wrote  to  the  defendants  as  follows, — ''  I 
have  seen  Mr.  Trickett,  and  he  declines  to  accept  the  terms  offered  by 
you  to  me.  He  also  denies  having  given  me  his  authority  to  accept 
any  such  terms, — which  is  perfectly  true.  I  must  therefore  ask  you 
to  destroy  the  memorandum  given  by  me  to  you,  such  being  now  null 
and  void." 

The  plaintiff  at  the  trial  stated,  that,  before  Evans  met  the  defend- 
ants, he  had  instructed  him  to  consent  to  deduct  201.  from  the  price 
of  the  stone  (121Z.  I65.  llrf.),  but  at  all  events  not  to  accept  less  than 
lOOi.  for  it;  and  this  was  corroborated  by  Evans:  but  there  was  no 
evidence  that  any  communication  had  been  made  to  the  defendants 
that  Evans's  authority  was  so  limited. 

On  the  part  of  the  defendants,  it  was  insisted,  amongst  other  things, 
that  the  plaintiff's  letter  to  the  defendants  of  the  12th  of  March,  1861, 
was  a  distinct  intimation  to  them  that  Evans  had  authority  to  enter 
into  an  arrangement  which  should  be  binding  upon  him. 

His  Lordship,  however,  thought  otherwise;  but  he  reserved  the 
question  for  the  opinion  of  the  Court,  as  also  a  question  upon  the 
construction  of  the  letters  which  formed  the  contract,  and  the  admis- 
sibility of  certain  evidence  to  explain  it. 

A  verdict  having  been  entered  for  the  plaintiff, 

BovtU,  Q.  C,  in  Michaelmas  Term  last,  obtained  a  rule  nisi  to  enter 

a  verdict  for  the  defendants,  on  the  ground,  amount  others,  that  the 

*6661   P^*^°*^^  ^^  bound  *by  the  arrangement  made  by  Evans,  under 

^  which  alone  the  defendants  agreed  to  accept  the  stone  for  502., 

the  sum  paid  into  Court. 

Edward  Javnes^  Q.  C,  and  J.  G.  Matthews,  showed  cause. — ^The 
letter  of  the  12th  of  March,  1861,  was  a  mere  intimation  from  the 
plaintiff  to  the  defendants  that  he  had  authorized  Evans  to  negotiate 
for  a  settlement  of  the  dispute  between  them.  That  could  not  super- 
sede the  instructions  which  the  plaintiff  had  given  to  that  gentleman, 
or  authorize  him  to  arrange  the  matter  upon  any  terms  he  pleased. 

Bomll,  Q.  C,  and  D.  T.  Evans,  in  support  of  the  rule. — This  is  an 
action  for  goods  sold  and  delivered  upon  a  promise  implied  by  law ' 
from  the  defendant's  acceptance  of  the  goods  The  evidence  showed 
either  that  the  granite  never  was  accepted  at  all,  or  that  it  was 
accepted  under  the  agreement  made  with  Evans  on  the  18th  of  March, 
in  pursuance  of  the  authority  communicated  to  the  defendants  by  the 

elaintiff^s  letter  of  the  12th.     Unless,  therefore,  Evans  had  authority 
>  do  as  he  did,  this  action  is  misconceived.    Having  held  out  Mr. 
Evans  as  being  authorized  to  settle  the  matter  on  his  behalf,  the 
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]>laintiff  cannot  be  allowed  now  to  say  that  he  had  not  such  authority : 
Pickard  v.  Sears,  6  Ad.  &  E.  469  (E.  C.  L.  R.  vol.  38),  2  N.  &  P.  488. 

Eble,  C.  J. — There  clearly  was  enough  doubt  in  this  case  to.warrant 
the  defendants  to  raise  a  dispute  as  to  the  article  sent.  While  that 
dispute  was  pending,  the  plaintiff  writes  to  the  defendants, — "  I  have 
seen  Mr.  Joseph  Evans,  of  the  late  firm  of  Evans,  Brothers,  and  he 
has  kindly  consented  to  see  you  on  the  subject  of  the  granite  for 
Merthyr  Tydfil,  and  I  have  authorized  him  to  do  so,  and  if  possible 
come  to  some  *amicable  arrangement  in  the  matter."  In  pur-  r^aa^j 
suance  of  that  very  general  authoritv,  Evans  went  down  to  ^ 
Merthyr  Tydfil  and  arranged  with  the  defendants  that  they  should 
have  the  stone  for  50Z.  The  plaintiff  now  claims  to  repudiate  the  act 
of  Evans,  on  the  ground  that  ne  had  given  him  secret  instructions  not 
to  take  less  than  lOOt  As,  however,  those  instructions  were  never 
communicated  to  the  defendants,  they  were  perfectly  justified  in 
treating  Evans  as  a  person  duly  authorized  to  make  such  agreement 
with  them  as  he  might  think  proper.  Having  held  out  Evans  to  the 
defendants  as  a  person  having  authority  to  settle  the  matter  in  dispute 
with  them  at  his  discretion,  it  is  not  competent  to  the  plaintiff  now  to 
turn  round  and  repudiate  that  authority.  Upon  this  ground,  therefore, 
without  saying  anything  about  the  other,  I  am  of  opinion  that  the 
rule  should  be  made  absolute. 

The  rest  of  the  Court  concurring, 

Rule  absolute. 


*WARD  V.  BECK.    Jan  81.  [*668 

The  66th  section  of  the  Merchant  Shipping  Act,  1854  (17  k  18  Vict.  e.  104),  does  not  pre- 
elade  the  owner  of  a  ship  who  hu  executed  an  ahsolnte  transfer  of  his  interest  therein,  from 
showing  that  the  real  intention  of  it  was  to  giro  the  transferree  only  a  security  by  way  of  mort- 
gage for  an  advance  of  money. 

This  was  an  action  upon  a  policy  of  insurance  for  700?.  on  the 
ship  Eliza  Stewart,  for  twelve  months  from  the  20th  of  August,1860, 
at  ol.  65.  per  cent.,  '*  to  return  10^.  per  cent,  for  every  uncommenced 
month  in  case  of  transfer  of  property,  or  9^.  per  cent,  for  every  whole 
month  the  vessel  is  laid  up." 

The  declaration  stated  that  the  plaintiff  had  caused  the  policy  to  be 
effected  by  one  Wilkinson  as  agent  for  him,  and  which  policy  pur- 
ported to  be  effected  by  Wilkinson  as  well  as  in  his  own  name  as  for 
and  in  the  name  and  names  of  all  and  every  other  person  or  persons 
to  whom  the  same  did,  might,  or  should  appertain  in  part  or  in  all. 
And  it  further  alleged  that  the  plaintiff  was  at  the  time  the  policy 
was  underwritten  by  the  defendant,  and  thenoe  until  and  at  the  time 
of  the  loss  thereinafter  mentioned,  interested  in  the  said  ship  and 
premises  to  the  amount  of  all  the  moneys  so  insured  thereon  by  the 
plaintiff  as  aforesaid ;  and  that  the  said  insurance  was  made  for  the  use 
and  benefit  and  on  account  of  the  plaintiff  being  so  interested  as 
aforesaid. 

The  defendant  pleaded, — ^first,  that  the  plaintiff  did  not  cause  the 
policy  in  the  declaration  mentioned  to  be  made  as  alleged,  and  that 
the  same  was  not  made  for  his  use  and  benefit  and  on  his  account,  as 
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alleged, — secondly,  that  the  plaintiflF  was  not  at  the  time  of  the  alleged 
loss  interested  as  alleged, — fourthly,  that  it  was  a  condition  of  the 
said  policy  of  insurance,  that,  in  case  of  transfer  of  the  subject-matter 
of  the  said  insurance,  the  said  insurance  should  cease,  and  a  pro- 
portionate part  of  the  premium  be  returned  by  the  defendant  to  the 
*6691  P'^^^'^ffj  *^^  ^°^*'  before  the  *happening  of  the  loss  in  the 
-'  declaration  mentioned,  the  subject-matter  of  the  said  insurance 
'was  transferred  from  the  plaintiflF  to  one  J.  S.,  and  thereupon  the 
said  insurance  wholly  ceased  and  determined.  ^ 

Upon  these  and  other  pleas  issue  was  joined. 

The  cause  was  tried  before  Erie,  C.  J.,  at  the  sittings  in  London 
after  last  Michaelmas  Term.  It  appeared,  that,  on  the  26th  of  Sep- 
tember, 1860,  the  plaintiflF,  by  bill  of  sale  in  the  form  prescribed  by 
the  Merchant  Shipping  Act,  1854,  17  &  18  Vict.  c.  104,  transferreli 
his  interest  in  the  Eliza  Stewart  to  one  Tillman,  as  security  for  au 
advance  of  575?,  At  the  time  of  the  execution  of  this  bill  of  sale, 
nothing  was  said  about  the  policy.  The  bill  of  sale  was  registered 
on  the  27th  of  September,  and  the  transferree  obtained  a  new  certifi- 
cate of  registry  in  his  own  name,  and  about  three  weekd  afterwards 
the  policy  was  assigned  to  him. 

Under  these  circumstances,  it  was  submitted,  on  the  part  of  the 
defendant,  that  the  plaintiflF,  haying  parted  with  all  his  title  to  the 
ship  by  an  absolute  transfer,  had  ceased  to  have  any  interest  in  the 
subject-matter  of  insurance,  and  consequently  that  the  defendant  was 
entitled  to  succeed  either  upon  the  -second  or  the  fourth  issue. 

His  Lordship  directed  a  verdict  to  be  entered  for  the  plaintiflF, 
reserving  leave  to  the  defendant  to  move  to  enter  it  for  him,  if  the 
Court  should  be  of  opinion  that  either  the  second  or  the  fourth  plea 
constituted  a  defence. 

Lash,  Q.  C,  on  a  former  day  in  this  term,  moved  accordingly. — 
The  transfer  to  Tillman  being  absolute,  the  plaintiflF's  interest  in  the 
policy  ceased  the  moment  that  transfer  was  made.  The  question  turns 
upon  the  construction  of  the  Merchant  Shipping  Act,  1854.  The  55th 
*6701  ^^*^^^  ^f  that  Act  enacts  that  "a  *registered  ship,  or  any 
•'  share  therein,  when  disposed  of  to  persons  qnalifi^  to  be 
owners  of  British  ships,  shall  be  transferred  by  bill  of  sale ;  and  such 
bill  of  sale  shall  contain  such  description  of  the  ship  as  is  contained 
in  the  certificate  of  the  surveyor,  or  such  other  description  as  may  be 
sufl5cient  to  identify  the  ship  to  the  satisfaction  of  the  registrar,  and 
shall  be  according  to  the  form  marked  E.  in  the  schedule  hereto,  or 
as  near  thereto  as  circumstances  permit,  and  shall  be  executed  by  the 
transferree  in  the  presence  of  and  attested  bv  one  or  more  witnesses." 
The  bill  of  sale  here  was  in  the  form  provided  by  that  section.  The 
case  of  a  mortgage  is  provided  for  by  s.  66,  which  enacts  that  "a 
registered  ship  or  any  share  therein  may  be  made  a  security  for  a 
loan  or  other  consideration ;  and  the  instrument  creating  such  secu- 
rity, hereinafter  termed  a  *  mortgage,'  shall  be  in  the  form  marked  L 
in  the  schedule  hereto,  or  as  near  thereto  as  circumstances  permit; 
and,  on  the  production  of  such  instrument,  the  registrar  of  the  port 
at  which  the  ghip  is  registered  shall  record  the  same  in  the  register- 
book."  In  Powles  V.  Innes,  11  M.  &  W.  10,t  it  was  held  that  a  person 
who  assigns  away  his  interest  in  a  ship  or  goods  after  eflFeoting  a  policy 
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of  assurance  upon  them,  and  befot*e  the  loss,  cannot  sue  upon  the 
policy,  except  as  a  trustee  for  the  assignee  in  a  ease  where  the  policy 
is  handed  over  to  him  upon  the  assignmenty  ot  there  is  an  agreement 
that  it  shall  be  kept  alive  for  his  benefit.  [Willes,  J. — Although 
the  transfer  upon  the  face  of  it  appears  to  be  absolute,  it  may  be 
explained  to  be  a  mortgage  only:  Myefs  v.  WilliS)  17  C.  B.  77  (E.  C. 
L.  R.  vol.  84),— in  error,  18  0.  B.  886.  Williams,  J. — Do  you  con- 
tend  that  a  Court  of  equity  could  only  look  at  this  instrument  as  an 
absolute  transfer  of  the  ship,  with'/ut  power  of  redemption?]  Sftch, 
it  is  submitted,  is  the  effect  of  the  statute.  In  The  Liverpool  r^^^^ 
*Borough  Bank  «.  Turner,  29  Law  J.,  Ch.  827,  it  was  held  by  •-  ^' ^ 
Vice-Chancellor  Wood  that  a  mortgage  of  a  ship  must  be  accompa- 
nied with  the  formalities  required  by  the  17  &  18  Vict.  c.  104,  and 
that  a  Court  of  equity  can  give  no  effect  to  an  unregistered  contract 
lo  assign  a  ship  as  a  security  for  money  due.  And  this  decision  was 
Affirmed  by  Lord  Campbell,  C,  on  appeal,— 80  Law  J.,  Ch.  379.     In 

5 ivmg  judgment,  his  Lordship  says:  '*No  universal  rule  can  be  laid 
own  for  the  construction  of  statutes,  as  to  whether  mandatory  enact- 
ments shall  be  considered  directly  only  or  obligatory,  with  an  implied 
nullification  for  disobedience.  It  is  the  duty  of  Courts  of  justice  to 
try  to  get  at  the  real  intention  of  the  legislature,  by  carefully  attend^ 
ing  to  the  whole  scope  of  the  statute  to  be  construed.  Looking  to  the 
great  peculiarity  of  the  terms  of  transfer  and  mortgage  here  required, 
and  the  purposes  which  they  were  to  serve,  I  cannot  doubt  that  the 
legislature  intended  that  these  and  no  other  forms  Were  to  be  used. 
A  disclosure  of  the  trqe  and  actual  owners  of  every  British  ship  is 
considered  to  be  of  the  utmost  importance,  with  a  view  to  the  com- 
mercial privileges  which  British  ships  are  entitled  to,  and  still  more 
with  a  view  to  the  proper  use  and  honour  of  the  British  flag.  The 
state  can  only  attain  the  desired  information  by  the  register  disclosing 
the  names  of  the  true  owners,  and  by  the  register  being  considered 
by  the  state  the  only  evidence  of  ownership.  To  acknowledge  the 
title  of  a  totally  different  set  of  owners  from  that  represented  in  the 
register,  would,  I  think,  be  at  variance  with  the  policy,  and  a  viola- 
tion of  the  enactments  of  the  legislature."  That  decision  gave  rise 
to  a  declaratory  enactment  in  the  Merchant  Shipping  Amendment  Act, 
1862  (25  &  26  Vict.  c.  63),  s.  8,— "It  is  hereby  declared  that  the  ex- 
pression '  beneficial  interest,'  whenever  used  in  the  second  part  of  the 
^principal  Act,  includes  interests  arising  under  contract  and  r^tano 
other  equitable  interests;  and  the  intention  of  the  said  Act  is,  ^ 
that,  without  prejudice  to  the  provisions  contained  in  the  said  Act  far 
preventing  notice  of  trusts  from  being  entered  in  the  register- book  or 
received  by  the  registrar,  and  without  prejudice  to  the  powers  of  dis- 
position and  of  giving  receipts  conferred  by  the  said  Act  on  regis- 
tered owners  and  mortgt^eee,  and  without  prejudice  to  the  provisions 
contained  in  the  said  Act  relating  to  the  exclusion  of  unqualified 
persons  from  the  ownership  of  British  ships,  equities  may  be  enforced 
against  owners  and  mortgagees  of  ships  in  respect  of  their  interest 
therein,  in  the  same  manner  as  eq^iities  may  be  enforced  against  them 
in  respect  of  any  other  personal  property."  That,  however,  cannot 
apply  to  this  case.  At  all  events,  the  defendant  is  entitled  to  succeed 
upon  the  fourth  plea.     Whatever  be  the  equitable  rights  of  the  plain- 
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contract,  it  would  in  effect  have  been  saying  that  an  unregistered  con- 
tract which  the  legislature  has  declared  shall  not  operate  as  a  transfer 
of  a  ship,  shall  by  the  assistance  of  the  Court  of  Chancery  become  a 
valid  transfer.  The  case  now  before  us  is  a  case  of  a  complete  transfer: 
and  the  only  question  is  whether  there  is  anything  in  the  statute 
which  prevents  us  frono  allowing  that  which  was  the  real  intention  of 
the  parties,  viz.  that  the  instrument  should  operate  as  a  security  oiiIt 
for  the  money  advanced,  the  absolute  interest  remaining  in  the  trans- 
ferror, to  prevail.  We  are  clearly  of  opinion  that  the  matter  stands 
upon  the  same  footing  as  it  did  before  the  passing  of  the  statute  relied 
on  by  Mr.  Lu9h,  that  an  interest  still  remained  in  the  transferror,  and 
that  neither  by  the  general  law  nor  by  reason  of  the  speoial  clause  in 
the  policy  has  tbftt  interest  been  at  all  affected.  The  rule,  therefore, 
must  be  refused.  Bule  refused. 


*677]         ^KENNEDY  v.  BEGUN  and  Wife.    Jan.  16. 

A  promi^p  made  by  a  elient  to  pay  money  to  a  eonnsel  for  his  advoeaey,  whether  ma4«  befon 
•or  during  or  after  the  litigation,  has  no  binding  effect 

The  rolatioa  of  oonnael  and  elleni  renders  the  parties  motnaUy  ioeapable  of  nnaking  any  con- 
tract of  hiring  and  serrice  concerning  advocacy  In  litigation, 

A  blaim  which  is  absolutely  void  by  reason  of  an  illegality  or  inmorality  in  the  coniidert- 
■  tion,  «aonot  be  relied  on  in  support  of  a  count  upon  an  account  stated. 

An  action  founded  upon  an  aoeoant  stated  fkils  if  any  one  of  soToral  claims  of  undcfisAl 
amoant  >neladed  in  it  is  to  be  omitted. 

This  was  an  action  for  money  alleged  to  be  due  from  the  defendants 
to  the  plaintiff  upon  accounts  stated  with  the  female  plaintiff  before 
her  marriage. 

The  defendants  pleaded, — ^first,  never  indebted, — secondly,  payment 
before  aetion, — thirdly,  that  the  action  was  brought  for  the  recovery 
of  fees,  charges,  and  disbursements  for  business  done  by  the  plaintiff 
as  an  attorney,  fcc, — fourthly,  that  the  accounts  were  stated  of  and 
concerning  inoneys  claimed  by  the  plaintiff  for  and  in  respect  of  work, 
journeys,  care,  skill,  jmd  attendances  done,  bestowed,  and  applied,  and 
moneys  paid  by  rtie  plaintiff  for  the  defendant  Patience  Broun,  for- 
merly Swinferi,  whilst  she  was  unmarried,  in  pursuance  of  divers 
illegal  agreements  before  then  made  between  them,  for  the  unlawful 
maintenance  by  the  plaintiff  of  the  said  Patience  Swinfen  in  and 
about  divers  actions,  Jiuits,  and  proceedings  at  law  and  in  equity 
touching  and  relating  to  certain  lands,  tenements,  and  other  property 
claimed  by  her,  and  which  in  no  way  belonged  to  the  plaintiftj  and 
wherein  he  the  plaintiff  »had  no  right,  estate,  title,  or  interest,  contrary 
to  law,  &c. 

The  plaintiff  replied  that  oo  agreement  for  unlawful  maintenance 
was  made  as  alleged,  nor  was  any  account  stated  as  alleged*  in  the 
fourth  plea.    Issue  thereon. 

The  cause  was  tried  before  Cockbnrn,  C.  J.,  at  the  last  Spring 
Assizes,  1862.  The  facts  which  appeared  in  evidence  were  in  sub- 
stance as  follows: — In  thexyear,1855,  the  female  plaintiff,  then  Mrs. 
•  Swinfen,  was  in  possession  of  an  estate  in  the  county  of  Stafford  under 
the  will  of  her  late  husband's  father;  and,  proceeaings  having  been 
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institated  at  the  suit  of  ^he  heir  '^'at  law  of  the  testator,  who  r«g'To 
impeached  the  will,  ou  the  ground  of  undue  ipfluence  and  L 
fraud,  ap  issue  was  directed  by  the  Court  of  Chancery  to  try  the 
validity  of  the  devise.  That  issue  came  on  for  trial  before  Cresswell, 
J.,  at  the  Spring  Assizes  at  Stafford,  in  1856,  when  an  arrangement 
was  made  by  the  respective  counsel,  the  substance  of  which  was  that 
the  estate  should  be  ^ven  up  to  the  heir  at  law,  subject  to  an  annuity 
of  lOOOZ.  to  Mrs.  Swmfen  for  her  life.  This  compromise  was  embo- 
died in  an  order  which  was  afterwards  made  a  rule  of  Court,  and  j 
sought  to  be  enforced  by  attachment,  Mrs.  Swinfen  declining  to 
accept  the  compromise,  on  the  ground  that  it  had  been  made  without 
her  consent  ana  in  defiance  of  her  express  directions  to  the  contrary, 
and  that,  even  if  it  were  competent  to  counsel  to  compromise  in  an 
ordinary  case,  no  such  authority  could  exist  in  the  case  of  an  issue 
directed  for  the  purpose  of  informing  the  conscience  of  the  Court  of 
Chancery.  This  Court  having  refused  to  grant  an  attachment, — seo 
Swinfen  v.  Swinfen,  18  C.  B.  485  (E.  C.  L.  E.  vol.  86),  1  C.  B.  N.  S. 
86-i  (E.  C.  L.  R.  vol.  87), — and  proceedings  in  Chancery  to  compel 
Mrs.  Swinfen  to  carry  into  effect  the  compromise  having  also  failcv], 
the  issue  went  down  a  second  time  for  trial  at  the  Summer  Assizes  at 
Stafford  in  1858,  when  Mrs.  Swinfen  obtained  a  verdict,  which  tbti 
Court  of  Chancery  refused  to  disturb,  and  consequently  Mrs.  Swinfeu 
retained  possession  of  the  estate, — a  result  for  which  she  was  unques- 
tionably indebted  to  the  strenuous  and  able  exertions  of  the  present 
plaintiff. 

The  plaintiff^s  claim  under  the  account  stated  rested  upon  his  own 
testimony,  coupled  with  various  letters  addressed  to  him  by  the 
female  defendant  during  the  progress  of  the  proceedings.  The  plain- 
tiff, it  appeared,  was  first  introduced  to  Mrs.  Swinfen  in  April,  1856, 
when,  being  dissatisfied  with  her  thea  legal  advisers,  *she  r*g7j 
asked  his  advice  concerning  the  compromise.  At  first  he  '■ 
advised  her  to  submit;  but,  upon  further  consideration,  she  at  Ins 
suggestion  determined  to  resist,  and  engaged  his  services,  with  the 
result  already  mentioned.  Urged  by  her,  the  plaintiff  left  Birmiug- 
harn,  where  he  had  established  himself  in  practice  as  a  barrister,  aij  I 
took  chambers  in  the  Temple  for  the  purpose  of  assuming  the  entiro 
control  over  the  proceedings  as  her  counsel,  he  at  this  time  receiving 
no  fees,  but  trusting  to  repeated  general  promises  on  the  part  of  M  rs. 
Swinfen  to  compensate  him  generously  for  all  his  exertions  and  sacri- 
fices on  her  behalf, — telling  him  on  one  occasion,  just  before  the 
second  trial,  that  "she  felt  confident  of  winning,  that  she  would  make 
bim  a  rich  man,  and  that  it  would  be  worth  20,000?.  to  him;"  aij^l 
again,  when  the  verdict  had  been  obtained,  that,  "he  had  won  tho 
20,000Z.,"  and  promising  to  make  a  settlement  on  him ;  and,  after  tho 
refusal  of  the  Master  of  the  Bolls  tP  grant  a  new  trial,  she  again  said 
to  him  **Your  20,000/.  is  safe  now."  In  March,  1859,  the  plaintiff 
pressed  Mrs.  Swinfen  to  give  him  some  security  for  the  promised 
remuneration,  reminding  her  of  the  sacrifices  he  had  made  for  her, — 
alluding  to  bis  having  given  up  his  practice  at  Birmingham.  Towards 
the  end  of  April  in  that  year,  in  a  conversation  which  he  had  with 
Mrs.  Swinfen,  the  plaintiff  said :  *' You  know  I  have  never  asked  you 
for  auy  writing  to  confirm  your  promises;  but  I. think  it  right  for  the 
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sake  of  my  family.  Let  us  understand  one  another.  What  do  you 
mean  to  give  me?  You  have  several  times  mentioned  20,000{.;  do 
you  consider  that  you  owe  me  that?"  To  this  Mrs.  Swinfen  replied: 
*' Certainly.  But  you  know  you  cannot  have  it  at  present,"  To 
which  the  plaintiff  rejoined :  "  I  am  aware  of  that :  but  you  ought  to 
give  me  some  security."  After  some  further  conversation,  and  taking 
♦6801  *^°^®  ^^  consider,  *Mrs.  Swinfen  agreed  to  grant  the  plaintiff 
■'  the  reversion  of  the  estate  charged  with  20,000 1;  and  this 
arrangement  was  subsequently  carried  out  by  a  deed  of  the  10th  of 
May,  1859.(a)  The  value  of  the  estate  was  about  60,000t;  and  the 
present  estimated  value  of  the  deed,  assuming  it  to  be  a  valid  secu- 
rity, was  between  15,000Z.  and  16,000Z.  The  plaintiff  estimated  the 
loss  he  had  sustained  by  abandoning  his  practice  at  Birmingham  at 
about  10,000/.  The  fees  he  had  received  as  counsel  in  the  course  of 
the  proceedings  in  the  Swinfen  case  were  about  700/. 

The  defendant,  who  was  examined  at  great  length,  contradicted 
every  statement  made  by  the  plaintiff  as  to  the  promises  of  remunera- 
tion. 

It  was  objected  on  the  part  of  the  defendants  that  the  evidence  did 
not  sustain  the  account  stated,  the  language  relied  on  by  the  plaintiff 
for  that  purpose  being  nothing  more  than  expressions  of  grateful 
recognition  by  the  defendant  of  services  rendered,  not  amountinff  to 
or  intended  to  constitute  a  contract;  and,  farther,  that  there  could  be 
no  legal  liability  arising  out  of  a  contract  void  by  reason  of  the  law 
against  champerty. 

The  Lord  Chief  Justice  declined  to  nonsuit  the  plaintiff,  but 
reserved  to  the  defendants  leave  to  move ;  and,  in  summing  up,  he 
said :  "You  have  been  truly  told  by  the  defendants'  counsel  that  you 
cannot  take  into  consideration  the  services  which  have  been  rendered. 
The  only  claim  of  the  plaintiff  is  upon  an  account  stated,  which  can 
only  be  supported  by  an  admission  by  the  defendants  of  an  existing 
debt.  Whether,  if  you  give  your  verdict  for  the  plaintiff,  it  can  be 
*6811  ^P^®^^»  ^^  *  matter  which  it  is  not  necessary  to  discuss  *to-day. 
J  My  opinion  on  the  law  is  adverse  to  the  plaintiff.  Whatever 
he  did  as  attorney  would  fall  to  the  ground.  What  he  did  was  done 
as  counsel :  and  it  has  been  laid  down  by  the  highest  authority  that 
a  barrister  can  maintain  no  action  for  his  fees :  they  are  of  an  honor- 
ary character.  It  is  impossible  to  doubt  the  propriety  and  expediency 
of  this  rule.  The  question  which  you  have  to  decide,  is,  not  whether 
the  contract  on  which  the  alleged  account  was  stated  was  a  legal  con- 
tract, but  whether  the  female  defendant  did  in  point  of  fact  acknow- 
ledge the  existence  of  this  debt, — whether  there  was  a  contract  for 
the  services  before  they  were  performed,  and  a  subsequent  acknow- 
ledgment of  liability."  His  lordship  then  proceeded  to  comment  on 
the  material  parts  of  the  evidence  given  by  the  plaintiff  and  defendant 
respectively,  and  continued, — "  The  question  wnich  you  are  to  con- 
sider, is,  which  of  the  two  speaks  the  truth.  The  plaintiff  swears 
ihat  the  female  defendant  promised  him  20,000{.,  that  she  fixed  that 
sum,  and  admitted  that  she  owed  the  plaintiff  that  amount.  She,  on 
the  contrary,  altogether  repudiates  her  liability,  and  denies  that  she 

(a)  Proceedings  an  now  pending  in  Ghaneeiy  to  let  adde  ibis  deed,  m  being  eontmy  t» 
pablio  policy. 
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made  any  such  acknowledgment  or  promise."  And  he  concludes  thus, — 
"  As  I  nave  told  you,  the  question  is  whether  the  female  defendant 
made  any  express  admission  of  an  existing  debt  to  the  amount  stated 
by  the  plaintiff  If  you  believe  his  statements,  he  will  be  entitled  to 
your  verdict.  If,  on  the  other  hand,  her  evidence  has  satisfied  you 
that  his  statements  as  to  what  passed  between  them  upon  the  subject 
are  not  founded  in  truth,  then  your  verdict  will  be  for  the  defend- 
ants." 
The  jury  returned  a  verdict  for  the  plaintiff,  damages  20,000t  J 
Macaulay,  Q,  C,  in  Easter  Term  last,  obtained  a  rule  *nisi  r^goo 
to  enter  a  verdict  for  the  defendants,  pursuant  to  the  leave  •■ 
reserved,  on  the  grounds, — first,  that  the  account  relied  upon  was  of  a 
matter  in  respect  of  which  no  legal  liability  existed, — secondly,  that 
it  was  stated  concerning  alleged  debts  and  contracts  which  were  con- 
trary to  law, — ^thirdly,  that  there  was  no  debt  upon  an  account  stated 
established  by  the  plaintiff's  evidence;  or  for  a  new  trial,  on  the 
ground, — first,  that  the  verdict  was  against  the  weight  of  evidence, — 
secondly,  that  the  Lord  Chief  Justice  did  not  leave  to  the  jury  any 
other  question  than  whether  they  believed  the  version  of  the  alleged 
promises  given  bv  the  plaintiff  or  that  given  by  the  female  defendant. 
He  submitted,  that,  to  form  the  foundation  of  an  account  stated, 
there  must  be  some  antecedent  legal  liability :  Cocking  v.  Ward,  1 
C.  B.  858  (E.  C.  L.  R.  vol.  50) ;  Porter  v.  Cooper,  1  C.  M.  &  R.  387  ;t 
Lemere  v.  Elliot,  6  Hurlst.  &  N.  656  :t  that  a  bargain  between  coun- 
sel and  client  for  remuneration  for  services,  whether  before  or  during 
or  after  the  litigation,  is  contrary  to  public  policy,  and  void :  Veitch 
V.  Russell,  8  Q.  B.  928  (E.  C.  L.  R.  vol.  48):  that  the  contract  relied 
on  by  the  plaintiff  was  void  on  the  ground  of  maintenance :  2  Inst. 
563 ;  Earle  v.  Hopwood,  9  C.  B.  N.  S.  566  (E.  C.  L.  R.  vol.  99) :  and 
that  the  Lord  Chief  Justice,  instead  of  leaving  to  the  jury  the  naked 
question  whether  they  believed  the  plaintiff  or  the  female  defendant, 
ought  to  have  told  them  that  the  plaintiff's  evidence,  even  if  believed, 
disclosed  no  precedent  legal  debt  which  could  be  the  foundation  for 
an  account  stated. 

Kennedy  at  various  times  in  Trinity  and  Michaelmas  Terms  showed 
cause. — ^Tne  only  question  which  is  open  to  the  defendants  upou  this 
rule,  is,  whether  there  was  a  good  account  stated,  and  whether  there 
was  a  valid  substratum  for  it  in  the  right  of  a  ♦barrister  to  r«go3 
maintain  an  action  for  a  stipulated  remuneration  for  services  '- 
rendered.  There  is  no  foundation  for  saying  that  the  Lord  Chief 
Justice  misdirected  the  jury.  Where  counsel  at  the  trial  elect  to  rely 
on  a  matter  which  is  reserved  by  the  Judge  as  a  question  of  law,  they 
cannot  afterwards  object  that  it  was  not  presented  to  the  jury  as  a 

Juestion  of  fact:  Brown  v.  Storey,  1  Scott  N.  R.  9 ;  Reeve  v.  fiird,  1 
1.  M.  &  R.  31  ;t  Hazeldine  v.  Grove,  8  Q.  B.  997  (E.  C.  L.  R.  vol.  48) ; 
Morgan  v.  Couchman,  14  C.  B.  100.  Nor  is  it  any  ground  for  a  new 
trial  that  the  Judge  omits  to  notice  a  point  to  which  his  attention  has 
not  been  called :  Robinson  v.  Gleadow,  2  Scott  250 ;  M'Cullagh  v. 
Green,  1  Aloock  &  Nap.  5 ;  or  that  the  Judge  leaves  to  the  jury  the 
question  which  has  been  raised  by  the  parties  themselves,  and  ab- 
stains from  putting  any  other  to  them :  Gregory  v.  The  Duke  of  Bruns- 
wick, 8  C.  B.  481  (E.  C.  L.  R.  vol.  54),  1  D.  &  L.  808 ;  Martin  v.  The 
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Great  Northern  Railway  Company,  16  C.  B.  179  (E.  C.  L.  R.  vol.  81): 
Horler  v.  Carpenter,  8  C.  B.  N.  S.  172  (E,  C.  L.  R.  vol.  91), 

The  objection  on  the  score  of  champerty  is  not  open  to  the  defend- 
ants. Such  a  defence,  since  the  new  rules,  must  be  pleaded  specially : 
and,  assuming  that  it  could  be  given  in  evidence  under  the  plea  of 
maintenance, — which  it  would  seem  from  Rastell's  Entries,  Mainten- 
ance, it  could  not, — that  plea  was  distinctly  abandoned  at  the  trial. 
The  facts  did  not  warrant  a  charge  of  champerty.  By  the  Statute 
of  Westminster,  13  E.  1,  a.  26,  it  is  enacted  that  "  no  minister  of  the 
King  shall  maintain  suits  for  lands,  tenements,  or  other  things,  to 
have  part  or  profit  thereof  by  covenant  made  between  them.'*  And 
by  28  E.  1,  c.  11,  it  is  further  enacted  that  "  no  officer,  nor  any  other, 
for  to  have  part  of  the  thing  in  plea,  shall  take  on  him  the  ousiness 
that  is  in  suit ;  nor  none  upon  any  such  covenant  shall  give  up  bis 
right  to  another."  To  constitute  an  oflFence  under  these  statutes,  there 
*684"1   "^"®*  ^  ^  contract  between  *the  parties.     Champerty  is  thus 

-'  defined  in  2  Inst.  208, — "a  bargain  to  have  part  of  the  thing 
in  suit,  if  he  prevail  therein,  for  maintenance  of  him  in  that  suit. ' 
To  the  same  efiect  is  the  Digest, — "  Qui  improbe  coeunt  in  alienam 
litem,  ut  quicquid  ex  condemnatione  in  rem  ipsius  redactum  fucrit 
inter  eos  communicetur,  lege  Julifi  de  vi  privata  tenetur."  In  2  Inst. 
664,  it  is  said :  "  If  a  serjeant  take  a  feoffment  hanging  the  plea,  or 
the  like,  to  maintain  the  tenant,  in  lieu  of  his  fee,  though  it  be  pro 
suo  dando,  yet  it  is  champerty:"  he  cannot  *' contract  to  have  any 
part  of  the  thing  in  demand  after  the  recovery.  Penrose's  Case 
maketh  not  against  this ;  for,  there  the  case  was,  that,  in  a  writ  of 
champerty,  Penrose  said  that  he  was  of  counsel  with  the  party  which 
recovered,  and  had  that  land  for  his  wages ;  but  the  taKing  of  the 
land  for  his  wages  after  the  recovery  could  be  no  champerty,  unless 
there  had  been  a  covenant  or  promise  hanging  the  plea.^  in  Haw- 
kins's Pleas  of  the  Crown,  Book  1,  c.  84,  it  is  laid  dovn  that  ''such 
grants  only  of  part  of  the  thing  in  suit  which  are  made  merely  in 
consideration  of  the  maintenance  are  within  the  meaning  of  the 
statute,  and  not  such  as  are  made  in  consideration  of  a  precedent 
honest  debt,  which  is  agreed  to  be  satisfied  with  the  thing  in  demand 
when  recovered."  So,  in  Harvey  v,  Bateman,  Noy  R.  52,  it  was  held, 
that,  if  one  assigns  an  obligation  for  a  precedent  debt  it  is  no  main- 
tenance ;  if  for  a  consideration  then  given  by  way  of  contract,  it  is. 
In  all  the  cases,  champerty  has  been  held  to  arise  out  of  a  contract, 
before  or  during  the  suit,  to  receive  a  part  of  the  thing  in  suit,  or  a 
profit  out  of  it :  as,  where  a  man  agreed  to  communicate  information 
to  enable  another  to  recover  money,  on  condition  of  receiving  an 
f  eighth  of  the  sum  recovered :  Stanley  v.  Jones,  7  Bingh.  869,  5  M.  4 
*6851   "^*  ^^^i   ^^'  *wher8  a  seaman  agreed  to  sell  his  chance  ol 

^  recovering  prize-money  to  his  agents,  who  were  to  carry  on 
the  suit:  Stevens  v.  Bagwell,  15  Ves.  189;  or,  where  an  attorney 
obtained  from  his  client  conveyances  of  land  in  litigation :  Wood  r. 
Downes,  18  Ves.  126;  Simpson  1;.  Lamb,  7  Ellis  &  B.  84  (E.  C.  L.  B. 
vol.  90) ;  or  contracted  for  dividing  the  proceeds  of  a  suit :  Re  Mas- 
ters, 4  Dowl.  P.  C.  18 ;  Strange  v.  Brennan,  10  Jurist  649 :  or  for  ft 
remuneration  proportioned  to  the  sum  recovered :  Earle  r.  Hopwood, 
9  C.  B.  N.  S.  566  (E.  C.  L.  R.  vol.  99).    An  attorney  may  pendente 
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lite  take  a  oonveyaiice  aa  a  security  for  his  costs :  Anderson  v.  Sad- 
cliflFe,  E.  B.  &  E.  808.  Lord  Nottingham,  in  a  case  of  Penrioe  v. 
Parker,  Nelson  76,  Cas.  Temp.  Finch»  75,  held  it  to  be  maintenance 
in  a  barrister  to  contract  to  be  paid  in  the  event  of  success.  The 
reports  of  this  case  are  very  Unsatisfactory,  and  the  decision  question- 
able. There  is  nothing  in  what  took  place  in  October,  1856,  or  in 
February  or  March,  1867,  to  render  this  contract  in  any  degree  illegal. 
It  was  a  contract  for  remuneration  for  services  and  compensation  for 
losses  irrespective  of  any  event,  and  without  reference  to  any  par 
ticnlar  fund. 

Then,  as  to  the  question  reserved  by  the  Lord  Chief  Justice,  viz., 
whether  there  was  a  valid  contract,  and  whether  there  was  an  accoun* 
stated.  The  plaintiff ^s  claim  may  be  said  to  rest  upon  three  distinct 
grounds, — one,  uppn  his  right  to  recover  under  the  rule  laid  down  in 
Lampleigh  v.  Brathwait,  Hob.  105,  that  a  voluntary  courtesy,  moved 
by  a  precedent  request,  will  uphold  a  subsequent  promise  of  payment, — 
the  second,  that  he  had  a  good  right  of  action  upon  the  defendant's  < 
promise  to  compensate  him  'for  loss  and  damage,  irrespectively  of  the 
claim  for  services  as  counsel, — thirdly,  that  remuneration  for  his 
services  as  counsel  is  recoverable  under  the  express  contract 

1.  Lampleigh  v,  Brathwait,  Hob.  105,  is  a  leading  *case  r«gag 
upon  this  subject.  There  the  defendant  had  asked  the  plain-  '- 
tiff  to  go  to  the  King  and  solicit  a  pardon :  the  plaintiff  did  so,  and  the 
defendant  then  promised  to  pay  him  100^«  for  his  trouble :  and  it  was 
held  that  this  entitled  him  to  maintain  tn  action.  Nnmerous  cases 
have  since  been  decided  in  accordance  with  the  law  thus  laid  down,  viz. 
that  an  executed  consideration^  if  in  pursuance  of  a  previous  request, 
will  support  an  express  promise  to  pay:  as,  for  instance,  Harris's 
Case,  3  Dyer  272  a,  n«  31,  where  a  man  took  an  apprentice  at  another's 
request ;  Sidtiam  v.  Worthington,  Cro.  Eli2.  42,  where  a  man  served 
another  for  a  year,  at  his  request ;  Townsend  v*  Hunt,  Cro.  Car.  408, 
where  he  had  executed  a  release ;  Bosden  v,  Thitine,  Yelv.  40,  where 
the  plaintiff  had  procured  credit  and  become  bound  for  a  third  person, 
at  the  defendant's  request :  ill  these  and  in  many  other  cases  the  sub^ 
sequent  express  promise  to  pay  was  held  to  afford  a  good  ground  of 
action.  In  Wilkinson  v.  Olivaira,  1  Scott  461,  it  was  hela  that  the 
plaintiff's  having  given  a  letter  to  the  defendant^  at  his  request,  was  a 
good  consideration  for  a  subsequent  premise  by  the  latter  to  pay  the 
former  10002.  The  same  law  is  laid  down  with  reference  to  a  solicitor 
(who,  anciently^  could  not  sue  without  ad  express  promise  to  pay), 
and  a  counsel.  Thus,  in  Rolle's  Abridgment,  Action  aur  Case  (Q),  pL 
12,  it  is  satd,->— "  If  A.,  in  oonsideration  that  B.  had  solicited  several 
suits  for  him,  and  had  done  divers  businesses  for  him,  assumes  to  convey 
to  him  his  m&nor  of  D.|  or  to  givd  him  ks  much  as  the  manor  is  worth, 
this  is  a  good  oonsideration,  tnongh  past,  because  it  was  done  at  his 
request :  Henne  v.  Bolph,  Mich.  10  Car.,  Leach  v,  Bronsal,  Mich.  22 
Car.,  per  Cur.  In  oonsideration  that  before,  at  the  request  of  the 
defenaant,  ille  habuisset  magnam  curam  de  negotiis  defendentis  in  lege, 
et  preservasset  defendentem  i  multis  ^periculis."  In  Marsh  r«^oiT 
tod  Baiaford's  Case,  2  Leon  111,  where  judgment  was  given  ^ 
for  200/.  promised  to  the  plaintiff  in  consideration  that  hehad  married 
the  defendant's  daughter,  Wrey^  J.,  said :  "  Although  the  considera- 
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tion  be  precedent,  yet,  if  it  were  made  at  the  instance  of  the  other 
party,  the  action  would  have  lain.    If  one  cometh  to  a  serjeant  at  law 
to  have  his  counsel,  and  the  serjeant  doth  advise  him,  and  afterwards 
the  client,  in  consideration  of  such  counsel,  promiseth  to  pay  him  20J., 
an  action  lieth  for  it."   And  so  Popham,  J.,  said  it  had  been  adjudged 
in  the  Exchequer.     This  case  is  cited  as  law  in  Comyns^s  Digest, 
Action  on  the  Case  upon  Assumpsit  (B.  12).     Some  misapprehension 
seems  to  have  been  created  by  the  note  to  Wennall  v.  Adney,  8  B.  4 
P.  247,  and  by  the  language  of  Lord  Denman  in  Eastwood  v,  Kenyon, 
11  Ad.  &  E.  488  (E.  C.  L.  R.  vol.  89),  8  P.  &  D.  276,  and  Roscorla  v. 
Thomas,  8  Q.  B.  284  (E.  C.  L.  B.  vol.  48),  2  Gale  &  D.  508.    In  Ros- 
corla V.  Thomas,  it  is  said  that  "  a  consideration  past  and  executed 
will  support  no  other  promise  than  such  as  would  be  implied  by  law ;" 
which  is  true,  if  there  had  been  no  previous  request,  but  not  other- 
wise.   And  in  Eastwood  v,  Kenyon,  the  Court  adopt  the  conclusion 
in  the  note  to  Wennall  v.  Adney,  "that  an  express  promise  can  only 
revive   a  precedent  good  consideration,   which    might   have  been 
enforced  at  law  through  the  medium  of  an  implied  promise,  had  it 
not  been  suspended  by  some  positive  rule  of  law ;  but  can  rive  no 
original  cause  of  action,  if  the  obligation  on  which  it  is  founded  never 
could  have  been  enforced  at  law ;"  which  is  true  only  to  this  extent, 
that  a  mere  moral  obligation  will  not  support  a  subsequent  promise, 
unless  there  has  been  a  previous  request.    In  Wennall  v,  Adney,  a 
Master  was  held  not  liable  on  an  implied  promise  to  pay  for  medical 
attendance  on  his  servant.    In  Eastwood  v.  Kenyon,  it  was  held  that 
♦6881  *^®  l^yiog  ^^^  of  money  to  improve  a  woman's  land,  not  *at 
-'  her  request,  could  not  support  a  subsequent  promise  to  pay : 
but  Lampleigh  v.  Brathwait  was  expressly  recognised  as  law.    In 
Roscorla  v.  Thomas,  the  declaration  stated,  that,  in  consideration  that 
che  plaintiff,  at  the  defendant's  request,  had  bought  a  horse  of  the 
defendant  at  a  certain  price,  the  defendant  promised  that  the  horse 
was  free  from  vice.    This  was  held  bad ;  and  properly  so,  because  the 
purchaser  of  the  horse  formed  a  complete  contract  at  the  time,  and 
there  was  no  new  consideration  on  which  to  found  a  new  promise. 
The  implied  promise  to  deliver  the  horse  to  the  purchaser  exhausted 
the  consideration ;  as  in  Granger  v.  Collins,  6  M.  &  W.  458,t  and 
other  cases  referred  to  in  the  notes  to  Lampleigh  v.  Brathwait,  in  1 
Smithes  Leading  Cases  185.     But  the  last  objection  does  not  apply  to 
a  case  where  no  promise  is  implied  by  law ;  as  Tindal,  C.  J.,  points 
out  clearly  (though  he  speaks  dubiously)  in  Elaye  v.  Button,  8  Scott 
N.  R.  495,  7  M.  &  G.  807  (E.  C.  L.  R.  vol.  49).     ''Where,"  says  that 
learned  Judge,  "  the  consiaeration  is  one  from  which  a  promise  is  by 
law  implied,  there  no  express  promise  in  respect  of  that  consideration 
after  it  has  been  executed,  differing  from  that  which  by  law  would  be 
implied,  can  be  enforced.    It  may  perhaps  be  different,  where  there  is 
a  consideration  from  which  no  promise  would  be  implied  by  law,  t.  e. 
where  the  party  suing  has  sustained  a  detriment  to  himself  or  con- 
ferred a  benefit  on  the  defendant,  at  his  request,  under  circumstances 
which  would  not  raise  any  implied  promise."    It  must  be  different,  if 
Lampleigh  v.  Brathwait  is  still  law ;  for,  the  whole  point  of  that  case 
is,  that  the  express  subsequent  promise,  coupled  with  the  previous 
request,  gives  a   right  of  action,  notwithstanding   that  the  service 
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itself  is  not  one   from  which   the  law  would   imply  a  promise  of 
reward.   It  is  the  request  coupled  with  the  subsequent  promise  which 
puts  a  mere  moral  obligation  on  the  footing  of  a  legal  obligation. 
♦Without  the  previous  request,  the  promise  is  nudum  pactum.   r*/.ort 
In  Hayes  v.  Warren,  2  Stra.  938,  2  Kelynge  117,  where  an   ^  ^°^ 
assumpsit  for  work  and  labour  not  said  to  have  been  done  at  request 
was  held  to  be  bad,  the  Court  agreed,  that,  where  there  was  an  express 
request  at  the  time  when  the  past  consideration  was  performed,  it  was 
in  all  cases  suflBicient  to  support  a  subsequent  promise.     The  whole 
of  the  law  upon  this  subject  was  under  discussion  in  a  late  case  in  the 
Court  of  Exchequer  in  Ireland, — Bradford  v.  Roulston,  8  Irish  Com- 
mon Law  Rep.  468, — where  all  the  English  authorities  were  reviewed, 
and  the  Court  decided  that  the  rule  in  Lampleigh  v,  Brathwait  was 
universal.     The  case  of  Veitch  v.  Russell,  1  Car.  &  M.  862,  3  Q.  B. 
928,  937  (E.  C.  L.  R.  vol.  43),  3  Gale  &  D.  198,  may  be  supposed  to 
introduce  an  exception  in  the  case  of  physicians,  ana  consequently  of 
barristers.     The  facts,  however,  do  not  warrant  such  a  conclusion. 
The  defendant  had  requested.  Dr.  Veitch  to  attend  her  brother,  and 
afterwards  asked  him  to  send  in  his  account,  which  he  did,  demanding 
150Z.     The  defendant  wrote  to  complain  of  his  high  charge,  saying 
"  60L  or  70Z.  is  as  much  as  I  can  afford.     Will  you  let  me  know  the 
name  of  your  banker,  that  I  may  pay  70Z.  to  your  account  ?"     Dr. 
Veitch  took  no  notice  of  this  offer,  but  brought  his  action.     Had  he 
assented  to  the  offer  of  the  70Z.,  he  might  doubtless  have  maintained 
an  action  for  it;  according  to  Lampleigh  v.  Brathwait.     But  a  mere 
proposal  to  pay  a  certain  sum,  without  assent  by  the  other  party,  does 
not  make  a  promise  within  the  rule ;  for,  a  promise  upon  which  an 
action  can  be  founded  must  form  a  part  of  an  agreement ;  and  every 
part  of  an  agreement  must  have  been  assented  to  by  both  sides.     The 
sum  promised  under  the  rule  in  Lampleigh  v.  Brathwait  stands  pre- 
cisely on  the  same  footing  as  a  sum  agreed  to  upon  an  account  stated. 
Dr.  Veitch,  however,  rejected  the  offer,  *relying  on  his  general  r^ggA 
rights.     The  jury  having  found  that  there  was  no  express  con-   •- 
tract  for  recompense,  his  became  the  ordinary  case  of  a  physician 
attending  for  his  honorarium.    That  both  a  physician^s  and  a  bar- 
rister's service  fall  within  the  rule  in  Lampleigh  v.  Brathwait,  is  clear 
from  the  case  of  Marsh  and  Rainsford,  2  Leon  111.    It  is  equally  so 
from  the  reason  of  the  thing.    It  may  be  urged,  that,  if  reliance  be 
placed  upon  this  rule  of  law,  the  declaration  should  have  been  special, 
as  in  Lampleigh  v.  Brathwait.     But,  though  the  plaintiff  might,  if  he 
had  thougnt  fit,  have  declared  specially,  he  still  has  a  right  to  declare 
according  to  the  legal  effect  of  the  contract  upon  which  he  sues. 
Formerly  it  was  the  universal  practice  to  set  out  the  facts  specially  in 
the  declaration :  it  was  not  until  towards  the  close  of  the  seventeenth 
century  that  general  indebitatus  counts  came  into  use.    Anciently,  an 
account  stated  was  understood  to  be  something  altogether  different 
from  that  which  it  means  at  the  present  day.    It  was  at  one  time 
doubted  whether  an  account  could  be  stated  with  the  creditor  himself: 
Rollers  Abridgment,  Dett  (L),  pi.  1.  It  was  thought  that  there  must  be 
mutual  accounts  between  the  parties,  or  at  least  different  dealings  and 
various  items,  and  it  was  held  that  it  might  be  pleaded  as  an  answer 
to  a  demand  on  a  quantum  meruit.     It  is  now,  however,  settled  that 
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an  acknowledgment  of  a  single  debt,  or  a  single  item,  makes  an 
account  stated,  and  that  it  operates  as  ab  admission  of  a  debt  to  stip- 
port  a  count  founded  on  it,  and  is  not  pleadable,  though  available  m 
evidence  for  the  defendant  to  limit  his  liability  on  a  quantum  meruit: 
Knowles  v.  Michel,  18  East  249 ;  Highmore  v.  Primrose,  5  M.  &  Selw. 
65 ;  May  v.  King,  1  Ld.  Raym.  680 ;  Roades  v.  Barnes,  1  Burr.  9.  It 
was  at  one  time  also  thought  that  an  account  stated  had  no  further 
*69n   ^P®^^^^^^  ihskn  the  reducing  of  an  uncertain  *amount  to  a 

-*  certain  one,  and  that  the  sum  admitted  to  be  due,  to  make  an 
account  stated,  must  be  one  for  which  an  action  would  lie, — Porter  v. 
Cooper,  1  C.  M.  &  R.  878,  894  ;t  Vale  v,  Egles,  Yelv.  70.  This  doc- 
trine,  however,  has  been  modified  by  recent  decisions,  which  establish 
that  it  is  sufficient  if  the  account  stated  be  founded  upon  a  demand  in 
the  nature  of  a  debt,  or  a  contract  of  imperfect  obligation, — for  example, 
an  equitable  or  a  moral  claim ;  and  that  the  debt  may  be  one  created 
at  the  very  instant  of  acknowledgment,  or  even  a  fiction  of  law,  or  a 
presumption  arising  out  of  the  account  stated  itself.  The  following 
instances  will  illustrate  this.  A  trustee  admitting  that  he  has  a  sum 
of  money  in  his  hands  ready  to  be  paid  to  the  cestui  que  trust,  is  liable 
on  an  account  stated !  Roper  v.  Holland,  8  Ad.  &  E.  99  (E.  C.  L.  R. 
vol.  80),  4  Nev.  &  M.  668  (E.  C.  L.  R.  vol.  80).  Before  he  made  such 
admission,  there  was  no  debt  upon  which  he  could  have  been  sued  at 
law.  He  created  the  debt  the  very  instant  before  he  stated  the  account 
Upon  the  admission  might  be  founded  either  a  count  upon  an  account 
stated  or  a  count  for  money  had  and  received :  Pardoe  r.  Price,  16  M* 
k  W.  451,  458  ;t  Edwards  v.  Lowndes,  1  Ellis  k  B.  81,  89  (E.  C.  L. 
R.  vol.  72).  The  trustee,  when  he  first  received  the  money,  did  not 
receive  it  to  the  plaintiff's  use :  the  subsequent  admission,  however, 
having  relation  to  that  time,  makes  it  a  receipt  to  the  plaintiff's  use. 
So,  where  an  executor  has  admitted  that  he  holds  a  legacy  for  the 
plaintiff,— Topham  v.  Morecraft,  8  Ellis  &  B.  972  (E.  C.  L.  R.  vol.  92): 
or  where  partners  have  agreed  that  a  certain  sum  is  due  from  the  one 
to  the  other, — Moor  v.  Hill,  Peake,  Add.  Cas.  10.  In  Cleave  v.  Moors, 
8  Jurist  N.  S.  48,  a  purchaser  of  an  estate  at  an  auction  signed  the 
contract,  and  gave  his  I  0  U  to  the  auctioneers  for  the  deposit:  the 
contract  having  ^one  off,  by  the  purchaser's  default,  it  was  held  that 
the  auctioneers  might  recover  the  amount  of  the  I  0  U  upon  a  count 
*6921   ^^  ^^  account  stated, — *Martin,  B.,  saying :  "  If  two  persons 

^  agree  to  make  a  thing  a  debt,  it  is  such  between  them,  and  the 
transaction  acts  as  a  sort  of  estoppel.''  In  Qraves  v.  Cook,  2  Jurist 
N.  S.  475,  the  directors  of  a  mine  on  the  cost-book  principle  agreed  to 
take  each  one  hundred  shares,  and  each  gave  his  I  0  U  to  the  secretary 
for  100 i. :  and  this  was  held  to  be  evidence  of  an  account  stated  between 
the  secretary  and  each  director, — Martin,  B.,  telling  the  jury  that  it 
depended  on  whether  the  parties  had  arranged  amongst  themselves 
that  the  secretary  should  be  the  owner  of  the  money.  Upon  a  motion 
for  a  new  trial  on  the  ground  substantially  that  the  secretary  had 
nothing  on  which  to  found  his  title  to  sue,  it  was  held  that  there  woa 
a  good  consideration,  as  the  other  directot^  had  agreed  to  give  1 0  Us 
as  well  as  the  defendant.  There,  it  is  to  be  observed,  the  original 
agreement  was  between  the  directors  themselves.  Had  any  one  of 
them  failed  to  give  his  I  O  U,  he  could  not  have  been  sued  by  the 
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secretary,  whose  legal  claim  wad  not  created  until  the  I  0  U  was  given. 
In  Pinchon  tf.  Chilcott,  8  0.  &  P.  286  (E.  C.  L.  R.  vol.  14),  there  was 
a  verbal  contract  for  the  sale  of  growing  turnips,  upon  which  it  was 
held  that  the  plaintiff  could  not  recover;   ana  yet  the  defendant's 
admission,  after  some  of  the  turnips  were  drawn,  that  he  owed  the 
plaintiff  SI,  for  them,  was  held  to  entitle  the  latter  to  a  verdict  upon 
the  account  stated.     In  Seago  v.  Beane,  4  Bingh.  459,  1  M.  &  P.  227, 
the  defendant  agreed  verbally,  in  consideration  of  the  plaintiff  becoming 
his  tenant  at  a  certain  rent,  to  give  her  20?.  to  repair  the  house :  the 
plaintiff  became  tenant  under  a  lease  in  which  the  agreement  was  not 
stated,  and  did  the  repairs ;  after  which  the  defendant,  on  her  applying 
for  payment  of  the  20?.,  said,  *'I  cannot  pay  yoii  now,  but  will  out  of 
the  next  rent :"  and  it  was  held,  that,  altnough  the  plaintiff  could  not 
recover  the  20?.  on  the  special  agreement,  it  not  having  been  reduced 
*to  writing,  she  might  recover  on  the  account  stated.     Best,    r*/>QQ 
C.  J.,  there  said :  "  There  are  many  cases  to  show  that  a  moral   ^ 
obligation,  accompanied  by  a  [subsequent]  distinct  promise,  is  bind- 
ing."    And  Gaselee,  J.,  said:  ''It  is  clear,  that,  though  a  party  be 
not  bound  by  a  contract,  yet,  if  he  makes  a  promise  after  it  has  been 
performed,  he  is  liable  upon  an  account  stated.*'     In  Cocking  v. 
Ward,  1  C.  B.  858  (E.  C.  L.  R.  vol.  50),  the  defendant  promised  the 
plaintiff,  who  was  tenant  of  a  farm,  that,  if  he  would  surrender  it 
and  prevail  upon  the  landlord  to  accept  the  defendant  as  tenant,  he 
would  give  him  lOOZ.     The  plaintiff*  did  surrender  the  farm  and  did 
prevail  upon  the  landlord  to  accept  the  defendant  as  tenant,  and,  after 
the  defendant  had  taken  possession  of  the  farm,  demanded  the  100?., 
upon  which  the  defendant  admitted  his  liability,  but  asked  for  time, 
saying  he  would  pay  it  when  he  got  the  valuation  of  his  own  farm. 
In  an  action  to  recover  the  100?.,  the  declaration  contained  a  special 
count  upon  the  agreement  and  a  count  upon  an  account  stated ;  and 
it  was  held  that  he  was  not  entitled  to  recover  on  the  {Special  count, 
the   agreement   not  being  in  writing,  but  that  he  wad  entitled  to 
recover  upon  the  account  stated.     The  iudgment  of  the  Court  was 
delivered  by  Tindal,  C.  J.,  after  time  taken  for  deliberation.    After 
noticing  the  objection  that  the  admission  of  a  debt  will  only  enable 
the  plaintiff  to  recover  upon  art  account  stated  where  the  debt  itself  is 
capable  of  being  recovered,  the  Court  held,  upon  the  authority  of 
KnoVirles  v.  Michel,  13  East  249,  Highmore  v.  Primrose,  5  M.  &.  Selw. 
65,  Pinchon  v.  Chilcott,  8   C.  &  P.  236  (E.  C.  L.  R.  vol.  14),  and 
Seago  V,  Deane,  4  Bing.  459  (E.  C.  L.  R.  vol.  18),  1  M.  &  P.  227, 
that  the  plaintiff  was  entitled  to  succeed  updn  the  account  stated : 
and  they  added, — "We  think  it  sUstaiuAbld  also  on  principle;  for, 
'after  the  debt  has  formed  an  item  in  an  account  stated  between  the 
debtor  and  his  creditor,  it  *must  be  taken  that  the  debtor  has   r*gQA 
satisfied  himself  of  the  justice  of  the  demand,  that  it  is  a  debt  ^ 
which  he  is  morally,  if  not  legally,  bound  to  paj^,  and  which  there- 
fore forms  a  good  consideration  for  a  new  promise.    The  principle 
may  not,  perhaps,  be  applicable  to  cases  where  it  can  be  shown  that 
the  original  debt  is  absolutely  void  from  any  illegal  or  immoral  con- 
sideration ;  but  it  applies  to  cases  where  the  only  objection  is  that 
the  original  debt  might  not  have  been  recoverable,  from  the  deficiency 
of  legal  evidence  to  support  it."    The  result  of  these  authorities  is, 
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tbat  there  is  ample  consideration  to  sustain  the  plaintiff's  claim,  and 
that  he  is  entitled  to  recover  upon  the  account  stated.  It  may  be 
said,  that,  under  the  rule  in  Lampleigh  v.  Brathwait,  the  whole  of  the 
subsequent  express  promise  is  to  be  coupled  with  the  previous 
request,  and  that  the  legal  effect  of  this  would  be  to  convert  it  into  a 
promise  ab  initio  to  pav  a  specified  sum.  The  answer  to  this,  how- 
ever, is.  that  this  woula  be  a  more  violent  fiction  than  the  necessity 
of  the  case  requires,  and  in  many  cases  would  lead  to  an  absurdity. 
For  instance,  in  those  cases  where  it  would  have  been  impossible  for 
the  defendant  to  have  known  beforehand  what  the  value  of  the  ser- 
vices would  amount  to;  of  which  the  present  case  affords  an  example. 
Take  another :  I  ask  a  man  to  travel  from  York  to*  London  for  me, 
and  thence  to  send  me  certain  information.  He  complies  with  my 
request.  On  his  return,  upon  an  estimate  of  the  expenses  he  has 
incurred,  and  the  value  of  the  information  to  myself,  I  promise  to 
pay  him  1002.  I  should  not  have  been  able  to  make  this  estimate  in 
the  first  instance,  and  therefore  it  would  not  only  be  contrary  to  the 
fact,  but  irrational  and  absurd,  to  suppose  that  I  promised  it  to  him  in 
the  first  instance.  But,  to  hold  that,  after  my  express  promise,  I 
*8951  ^^^^^^^^  liable  on  a  count  for  work  and  *labour  and  for  money 
^  paid,  and  also  on  an  account  stated,  is  rational  enough :  ancl 
this  is  the  legal  effect  of  the  decision  in  Lampleigh  v.  B  rath  wait. 
Bosden  v.  Thinne,  Yelv.  40,  also  affords  an  illustration,  the  legal 
effect  of  the  facts  there  specially  set  out  being,  that  the  defendant 
contracted  to  indemnify  the  plaintiff,  and  afterwards  stated  an  account 
defining  his  liability.  Here,  the  case  is  strengthened  by  the  previous 
promise  of  remuneration. 

2.  The  plaintiff  is  entitled  to  maintain  this  action  in  respect  of  the 
defendant's  contract  to  indemnify  him  for  loss  and  damage  sustained 
bv  him  at  her  request,  and  for  services  rendered  irrespectively  of  his 
character  as  counsel,  for  which  she  promised  to  remunerate  him. 
The  Court  will  not  inquire  into  the  adequacy  of  the  consideration  : 
Sturlyn  v,  Albany,  Cro.  Eliz.  67;  March  v.  Culpepper,  Cro.  Car.  70; 
Fyner  v.  Jeffrys,  Aleyn  21 ;  Haigh  v.  Brooks,  10  Ad.  &  E.  809,  323 
(E.  C.  L.  R.  vol.  37),  2  P.  &  D.  477,  4  P.  &  D.  288;  Skeate  r.  Beale, 
11  Ad.  &  E.  983  (E.  C.  L.  R.  vol.  39),  3  P.  &  D.  597.  "A  considera- 
tion of  loss  or  inconvenience  sustained  by  one  party  at  the  request 
of  another,  is  as  good  a  consideration  in  law  for  a  promise  by  such 
other  as  a  consideration  ofprofit  or  convenience  to  himself:"  per  Lord 
Ellenborough,  in  Bunn  v,  Gfuy,  4  East  190, 194.  And  see  Shadwell  r. 
Shadwell,  9  C.  B.  N.  S.  159  (E.  0.  L.  R.  vol.  99).  If  there  be  a  good 
consideration,  it  will  sustain  the  contract,  though  coupled  with  a  bad 
one :  King  v.  Sears,  2  C.  M.  &  R.  48  ;t  Thomas  v.  Thomas,  2  Gale  & 
R.  226. 

3.  A  counsel's  remuneration  for  services  is  recoverable  at  law 
under  an  express  contract  It  will  be  urged  on  the  part  of  the 
defendants  that  counsel's  fees  are  of  an  honorary  character,  and  not 
recoverable  by  action.  Blackstone,  in  3  Oomm.  28,  says,  "It  is 
established  with  us  that  a  counsel  can  maintain  no  action  for  his  fees, 
*6961   ^^^^^  ^^  giv'en,  not  as  locatio  vel  *conductio,  but  as  quiddam 

^   honorarium,  not  as  a  salary  or  hire,  but  as  a  mere  gratuity, 
which  a  counsellor  cannot  demand  without  doing  wrong  to  his  repu- 
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tation,  as  is  also  laid  down  with  regard  to  advocates  in  the  Civil  law." 
In  support  of  this  proposition,  he  refers  to  the  Digest,  to  the  preface 
to  Sir  John  Davy's  Reports,  and  to  the  case  of  Moor  v.  Row,  1  Rep. 
Chan.  88.  The  relation  of  patron  and  client  in  republican  Rome  is 
too  well  known  to  require  comment.  The  client  received  a  sort  of 
paternal  protection  from  his  patron,  who  assisted  him  (if  necessary) 
by  pleading  in  the  Forum,  and  by  expounding  the  law.  In  return 
for  this,  the  client  was  bound  to  perform  sundry  duties  to  his  patron, 
somewhat  in  the  nature  of  feudal  services ;  for  example,  to  contribute 
to  pay  his  fines,  or  for  his  ransom,  or  the  portioning  of  his 
daughter.  Thus,  though  the  patron  received  no  direct  reward  for 
what  he  did  for  his  clients,  he  was  indirectly  recompensed  by  the 
increase  of  his  political  inQuence.  Afterwards  there  sprang  up  a 
class  of  persons  who  devoted  themselves  to  legal  studies,  and  who 
took  fees  for  legal  advice.  This  was  forbidden  by  the  Lex  Cincia, 
passed  B.  C.  204,  which  forbade  all  payments  for  legal  assistance. 
The  Lex  Cincia,  having  fallen  into  neglect,  was  revived  by  Augustus, 
A.  U.  C.  732.  This  was  again  evaded.  The  subject  was  then 
brought  before  the  Emperor  Claudius,  who  passed  a  law  limiting  the 
advocate's  fee  to  10,000  sesterces  (about  80Z.).  By  an  order  of  Trajan, 
the  fee  was  not  to  be  paid  until  the  work  was  done,  as  we  learn 
from  Pliny's  Epistle  V.  21, — "peractis  negotiis  permittebatur 
pecuniam  duntaxat  decem  millium  dare."  The  fee,  at  a  later  period 
called  "honorarium,"  did  not  for  certain  technical  reasons  form  the 
subject  of  what  the  Romans  called  **  actio,"  but  was  recoverable  by 
the  extraordinaria  cognitio  before  the  magistrate  or  pr»ses  of  the 
♦province:  Sandar's  Institutes,  p. 476.  The  following  are  the  r^ggy 
enactments  in  the  Digest,  Lib.  L.  Tit.  18,  art.  10,  "  In  honora-  ^ 
riis  advocatorum  ita  versari  judex  debet,  ut  pro  modo  litis,  proque 
advocati  facundifi  et  fori  consuetudine,  et  judicii  in  quo  erat  acturus, 
SBStimationem  adhibeat:  dummodo  licitum  honorarium  quantitas  nou 
egrediatur."  12.  *'Si  cui  cautum  est  honorarium,  vel  si  quis  de  lite 
pactus  est,  videamus  an  petere  possit.  Et  quidem  de  pactis  ita  est 
rescriptum :  Litis  causfi  malo  more  pecuniam  tibi  promissam  ipse  quo- 
que  profiteris;  sed  hoc  ita  jus  est,  si  suspense  lite  societatem  futuri 
emolumenti  cautio  pollicetur.  Si  vero  post  causam  actam  cauta  est 
honoraria  summa,  peti  poterit  usque  ad  probabilem  quantitatem,  etsi 
nomine  palmarii  cautum  sit ;  sic  tamen  ut  computetur  id  quod  datum 
est  cum  eo  quod  debetur,  neutrumque  compositum  licitam  quantitatem 
excedat.  Licita  autem  quantitas  intelligitur  pro  singulis  causis  usque 
ad  centum  aureos."  The  canon  law  in  like  manner  protects  the  rights 
of  the  advocate.  The  131st  canon  enacts  that  ''No  judge  shall  admit 
any  libel  without  the  advice  of  an  advocate.  No  proctor  shall  con- 
clude any  cause  without  the  knowledge  of  the  advocate  retained  and 
feed ;  which  if  any  proctor  shall  do,  or  by  any  colour  whatsoever 
defraud  the  advocate  of  his  fee,  he  shall  be  suspended  from  all  prac- 
tice for  six  months,  without  hope  of  being  restored  before  the  said 
term  be  fully  complete."  The  term  "  honorarium,"  as  applicable  to  a 
counsel's  fee,  was  for  the  first  time  introduced  by  Sir  John  Davys,  in 
the  preface  to  which  Blackstone  refers,  in  which  it  is  said, — "  Our 
learned  men  in  the  law  do  not  grow  to  good  estates  by  any  illiberal 
means,  but  in  a  most  ingenious  and  worthy  manner.    For,  the  fees  or 
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rewards  which  they  receive  are  not  of  the  nature  pf  wages  or  pay,  or 
that  which  we  call  salary  or  hire.  That  which  is  given  is  called 
*6981   1^'^^o^^rium,  and  not  merces ;  it  *i8  not  certain,  nor  contracted 

^  for;  for,  no  price  or  rate  can  be  set  upon  counsel  which  is 
invaluable  and  inestimable,  so  as  it  is  more  or  less  according  to  cir- 
cumstances, via.  the  ability  of  the  client,  worthiness  of  the  counsellor, 
the  weightiness  of  the  cause,  and  the  custom  of  the  country.  It  is  a 
gift  of  such  a  nature,  and  given  and  taken  up  on  such  terms,  as,  albeit 
the  able  client  may  not  neglect  to  give  it  without  note  of  ingratitude, . 
yet  the  counsellor  may  not  demand  it  without  doing  injury  to  his 
reputation,  according  to  that  moral  rule  Multa  honest^  accipi  possunt, 
qu89  honest^  peti  non  possunt."  This  is  clearly  an  inaccurate  repre- 
sentation of  the  law  as  it  then  stood.  It  had  beep  the  practice  from 
the  earliest  times  down  to  the  period  when  Sir  John  Davys  wrote  his 
reports,  for  counsel  personally  to  communicate  with  their  clients,  and 
to  contract  for  fees,  and  frequently  for  periodical  salaries :  and  such 
fees  and  salaries  were  recoverable  by  action.  Personal  communica- 
tion was  necessary ;  for  there  were  no  attorneys.  A  man  could  only 
appoint  an  attorney  by  special  permission,  which  was  commonly- 
granted  by  a  writ  out  or  Chancery.  It  was  not  until  after  the  statutes 
of  Merton  (20  H.  3,  c.  10),  Westminster  (3  E.  1,  c.  83),  and  Gloucester 
(6  E.  1,  c.  1),  that  suitors  were  allowed  to  appear  at  pleasure  by  attor- 
ney. The  counsellor  was  for  many  centuries  the  only  person  known 
as  a  "  lawyer :"  see  17  R.  2,  c.  10 ;  HoUingshed'a  Chronicles,  I.,  p.  262, 
304,  IL,  p.  678;  HalFs  Chronicle  503;  Fortescue,  p.  196;  Dugdale's 
Origines,  c.  45.  The  Serjeants  and  apprentices  stood  on  the  same 
footing  in  regard  to  the  client,  except  that  the  serjeants  were  higher 
in  rank,  and  had  the  monopoly  of  advocacy  in  the  Common  Pleas. 
Fabyan,  in  his  Chronicles,  p.  476,  calls  them  "  serjeants  and  prentices 
of  the  law."  The  apprentices  frequently  acted  as  attorneys  as  well 
*6991   *^  counsel  after  the  ordinance  of  20  E.  1,  "  De  attornatis  et 

-'  apprenticiis."  This  commanded  the  Common  Pleas  to  appoint 
a  certain  number  of  every  county  '*  de  melioribus  et  legalioribus  et 
libentius  addiscentibus,  quod  curiam  sequantur,  et  se  de  negotiis  in 
efidem  curi&  intromittant."  Some  time  after  the  ordinance  of  E.  1, 
the  apprentices  appeared  both  as  attorneys  and  advocates  in  those 
Courts  which  the  serjeants  did  not  attend.  These  functions  afterwards 
became  separated :  see  Ry ley's  Pleadings  in  Parliament,  p.  104 ;  Man- 
ning's Serviens  ad  Legem,  pp.  188,  268 ;  15  Q.  B.  225  (B.  C.  L.  R. 
vol.  69) ;  Crabb's  History  of  English  Law,  p.  182.  The  separation 
took  place  gradually  as  attorneys  increased  in  number  and  import- 
ance. By  the  4  H.  4,  c.  18,  it  was  enacted  that  attorneys  should  be 
examined  by  the  justices,  and  their  names  put  on  a  roll.  The  clients 
in  that  statute  are  called  their  masters.  From  this  may  be  dated  the 
establishment  of  attorneys  as  a  regular  body  of  practitioners.  The  ' 
increase  in  their  numbers  led  to  complaints  at  divers  periods,  and 
some  statutes  were  passed  limiting  their  numbers :  see  Rot.  Pari.  504, 
642,  666 ;  33  H.  6,  c.  7 ;  Hollingshed's  Chronicles,  Vol.  I.,  p.  262 ;  2 
Inst.  250.  The  attornevs  became  further  separated  from  the  bar  by 
the  rules  made  to  exclude  them  from  the  Inns  of  Court  in  the  8  4  4 
Ph.  &  M.,  and  16  Eliz.,  and  lastly  by  that  of  Lincoln's  Inn  in  1686, 
that,  "  if  any  one  after  his  admission  became  an  attorney  or  common 
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solicitor,  his  admiasion  should  be  void :"  see  Foss's  Judges,  V.  Sol 
426,  485,  VI.  244 ;  Dugdale's  Origines  312 ;  Eeeve's  History  of  Eng- 
lish Law,  V.  246,  These  rules  completed  the  separation  of  the  two 
branches  of  the  profession,  by  severing  their  connection  as  students ; 
and  thenceforth  attorneys  were  ponfinud  to  the  Inns  of  Chancery. 
During  all  this  time  no  attempt  had  been  made  to  interfere  with  the 
communication  between  counsel  and  *client,  or  with  the  right  r^fjQQ 
of  counsel  to  make  his  own  bargain  with  the  client  as  to  the  *- 
terms  of  employment.  Statutes  had  been  passed  against  maintenance  ^ 
and  champerty ;  and  frauds  were  m^de  puuish^bl^  by  the  statute  of 
Westminster  1,  c.  29,  which  enacted,  that,  *'if  any  serjeant,  pleader, 
or  other,  do  any  deceit  or  collusion  in  the  King's  Court,  he  shall  be 
imprisoned  a  year  and  a  day."  But  there  was  neither  law  nor  statute 
any  further  controlling  the  dealings  between  counsel  and  client, 
nothing  regulating  the  mode  or  time  of  paying  fees  or  their  amount. 
It  is  not  true,  as  Sir  John  Davys  asserts,  that  counsel's  fees  were  not 
in  the  nature  of  wages,  salary,  or  hire.  On  the  contrary,  the  terms 
"  wages"  and  '*  salary"  were  commonly  applied  to  them.  The  word 
"  fee"  of  itself,  signifies  a  stipend  or  sum  of  money  which  a  man  may 
claim  as  his  right.  Such  are  the  fees  payable  to  officers  of  courts, 
constables,  stewards  of  manors,  and  the  like :  see  27  £.  3,  c.  29 ;  5 
Bic.  2,  c.  16 ;  10  H.  6,  st.  2.  Lord  Coke  ffequently  uses  the  term 
"fee"  as  synonymous  with  '< wages:"  for  example,  in  speaking  of 
counsel's  fees  (2  Inst.  664,  antS,  p.  684),  and  of  the  stipends  of  mem- 
bers of  Parliament  (4  Inst.  46),  which  were  payable  of  right :  see  23 
H.  6,  c.  11,  85  H.  8,  c.  H.  Thev  are  called  '*  wages"  in  an  indenturi3 
made  in  1463,  between  the  member  for  Dunwich  and  the  burgesses, 
in  which  he  agrees  to  take  "for  his  wages"  a  certain  quantity 
of  red  herrings,  to  be  delivered  at  Christnjas :  see  Cuthbert  John- 
son's Life  of  Coke,  Vol.  I.,  p.  79.  In  the  same  work,  Vol.  II., 
p.  147,  there  is  an  account  of  the  disbursements  of  James  the  First, 
taken  from  a  paper  in  the  Plumian  Library,  in  which  the  term  "  fee" 
is  applied  to  the  annual  salary  paid  to  the  Chancellor  of  the  Exche- 
quer, the  secretary  of  state,  Clarencieux  King-at-Arms,  the  King's 
apothecary,  the  keeper  of  the  garden  for  silk-worms,  the  master  of  the 
♦harriers,  the  master  falconer,  the  lord  Admiral,  and  the  lieu-  r^yni 
tenant  of  the  ordnance.  In  the  Mirror  of  Justice,  written  in  •■ 
the  reign  of  Edward  II.,  we  read  the  following  concerning  the  Ser- 
jeants, c.  2,  8.  5, — '"  Le  salary,  entour  quoi  quatre  choses  sont  a  re- 
garder,  1.  le  quantity  de  la  cause,  2.  la  travaile  de  Serjeant,  3.  la  value 
del  counter,  come  son  savoir,  facunde,  et  dones,  4.  I'usage  del  court." 
There  is  nothing  in  the  Mirror  intimating  that  there  was  any  law  to 
control  the  serjeant  in  his  bargain  with  his  client.  The  passage  is 
udmoaitory,  for  the  guidance  of  the  serjeant  The  word  "salary^' 
shows  the  character  of  the  payment.  In  the  oath  of  the  King's 
Serjeant,  set  forth  in  2  Inst.  ^14,  the  fourth  clause  is, — "He  shall 
t^ke  no  wages  nor  fee  of  finy  man  for  matter  where  the  King  is  party 
against  the  King."  In  Brpwnlow's  Entries  (published  in  1654),  p. 
172,  there  is  a  precedent  of  a  declaration  in  debt  by  a  counsel  stating 
"  that  the  defendant  had  retained  him  to  be  his  counsel  in  any  action 
in  which  he  should  sue  or  be  sued,  capiendo  pro  salario  6«.  8d  a  year,'* 
claiming  five  years'  arrears,  with  a  count  for  68.  8cZ.  for  money  lent 
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Iq  Bastcirs  Entries,  Dette^  pi.  8,  p.  194,  there  is  a  declaration  on  a 
judgment  setting  out  a  count  upon  a  retainer  of  the  plaintiff  to  be 
counsel  "in  omnibus  causis  et  materiis  legem  terrae  tangentibus, 
quoties  idem  A.  ad  consilium  suum  inde  sibi  dandum  requiere  vellet," 
for  two  years  certain,  for  18«.  4rf.  for  each  year,  to  be  paid  in  equal 
portions  at  the  feast  days,  claiming  arrears  for  the  two  years,  and 
alleging  that  he  was  always  ready,  &c.  Again,  p.  203,  b,  for  pre- 
^  cedents  of  declarations  in  "  det  sur  reteiner  destre  de  counsel,"  the 
author  refers  us  to  those  by  attorneys.  PI.  6  recites  that  the  defend- 
ant retained  the  plaintiff  as  attorney  ''capiendo  singulis  annis  pro 
feodo  suo  Qs.  8d.,  et  ultra  feodum  illud  rationabiles  misas  et  expeusas 
*7021  °^^^^  prosecutionem  negotiorum  *appositas."  A  similar  pre- 
"'  cedent  is  found  in  pi.  7.  In  pi.  8  is  the  following, — "Quod 
retinuisset  ipsum  B.  essendi  de  consilio  ipsius  B.,  et  ad  prosequenda 
et  defendenda  pro  eodem  B.  ut  ejus  attornato  omnia  placita,  &c.,  per 
septem  annos,  capiendo  inde  annuatim  IS;,  id.,  ultri  misas,"  &c. 
Again,  pi.  9, — **  Quod  retinuisset  ad  deserviendum  ei  in  officio  attor- 
nati,  &c.,  capiendo  pro  salario  suo  quolibet  anno  6;.  8d"  In  the  same 
book,  p.  429,  title  Maintenance,  pi.  10,  there  is  a  plea  to  an  action  of 
maintenance  stating  that  the  deiendant  was  the  cousin  of  the  said  R., 
who  asked  him  to  request  a  certain  person  learned  in  the  law  to  be 
his  counsel  in  the  said  cause,  promising  "  quod  idem  B.  ipsum  bene 
et  sufficienter  pro  labore  suo  remuneraret,"  and  thereupon  the  defend- 
ant had  gone  to  one  G.  L.,  learned  in  the  law,  and  asked  him  to  be 
counsel  of  the  said  B.  in  the  said  cause,  and  told  the  said  G.  L.  that 
the  said  B.  "ipsum  bene  et  sufficienter  pro  labore  suo  remuneraret ;" 
which  is  the  said  maintenance,  &.  PI.  11  is  to  the  same  effect,  stating 
that  the  defendant  went  to  a  counsel  at  an  assize,  and  retained  him 
for  his  cousin,  and  gave  him  6«.  8d,  for  his  retainer.  PI.  18  is  a  plea 
by  counsel  to  an  action  of  maintenance,  stating  that  he  was  retained 
for  the  parties,  "  capiendo  pro  consilio  suo  prout  ad  tunc  et  ibidem 
inter  eos  concordatum  erat,  virtute  cujus  rententionis  fuit  de  consilio 
praddictorum  tam  in  materiS  in  quasrelfi  prsedictfi  content^  quam  in  aliifl 
materiis  eorum  legalibus,  eteos  secundum  intelligentiam  sciential  con- 
sulnult,  et  cum  aliis  personis  de  consilio  eorum  communicavit,  ac  eos 
essendi  de  consilio  suo  requisivit  et  laboravit,  prout  ei  bene  licuit" 
In  the  Year  Book,  84  H.  6,  fo.  25,  pi.  8  (cited  in  Manning's  Serviens 
ad  Legem,  p.  272),  the  defendant  in  a  charge  of  maintenance  for 
retaining  counsel  for  his  servant,  alleges  that  he  engaged  him  for  a 

*7031  ^^'^^  ^^  2^*''  ^^^  8*^®  ^^™  ^*-  ^^'  ^^^  *retaining  fee.  Foss, 
J  in  his  Judges  of  England,  vol.  V.,  p.  21,  says :  "  Where  coun- 
sel were  retained  to  go  to  the  assizes,  the  process  of  a  deed  was 
adopted :"  and  he  sets  forth  such  a  deed  in  the  16th  year  of  Henry 
7,  in  which  Serjeant  Yaxley  was  retained  by  Sir  Bobert  Plompton. 
The  Serjeant  engages  to  be  at  the  next  assizes  at  York,  Nottingham, 
and  Derby^  and  to  be  counsel  for  Sir  Bobert,  "  for  which  promises,  as 
well  as  for  his  costs  and  labour,  John  Pulan,  gent.,  bindeth  him  by 
these  presents  to  pay  to  the  said  John  Yaxley  40  marks  sterling  at 
the  feast  of  the  Nativity  of  our  Lady,  or  within  eight  days  next  fol- 
lowing, with  5L  paid  beforehand."  There  is  a  proviso  for  an  abate- 
ment, should  he  have  notice  not  to  go  to  York ;  and  that,  if  he  had 
notice  not  to  go  at  all,  he  shall  keep  the  52. ;  and,  further,  that  Sir 
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Robert  shall  pay  the  Serjeant's  travelling  expenses.     Foss  says  "  this 
was  a  large  and  special  fee.''    He  tells  us  that,  about  the  same  period, 
"  three  counsel  received  3«.  4d  each  from  the  Mayor  and  Aldermen 
of  Canterbury  for  advice ;  and  the  same  body  paia  the  Recorder  of 
London  a  retainer  of  6s.  8d.    A  fee  paid  by  the  Goldsmiths'  Com- 
pany to  Serjeant  Wood  was  lO*."    There  seems  to  be  no  doubt  that 
an  action  lay  against  a  counsel  who  failed  to  perform  an  engagement 
to  his  client.    In  the  Year  Book,  H.  11  H.  6,  fo.  18,  pi.  10,  T.  11  H. 
6,  fo.  55,  pi.  26  (cited  in  Manning's  Serviens  ad  Legem,  188),  it  was 
held,  that,  if  counsel  was  retained  to  huj  a  manor,  and  afterwards 
became  counsel  for  another  and  bought  it  for  him,  an  action  would 
lie,  though  not  if  he  had  used  his  best  endeavour.     In  14  H.  6,  fo. 
18,  pi.  58,  Paston,  C.  J.,  says, — '*  If  you,  being  serjeant-at-law,  under- 
take to  plead  my  plea,  and  do  not,  or  do  it  in  another  manner  than  I 
told  you,  whereby  I  have  loss,  I  shall  have  my  action  on  the  case." 
In  20  H.  6,  fo.  84,  pi.  4,  Stokes  (counsel)  put  this  case :  ''  Suppose  I 
♦retain  one  who  is  learned  in  the  law  to  be  of  counsel  with  t^itaa 
me  at  Guildhall  at  a  certain  day,  at  which  day  he  does  not  ^ 
come,  whereby  my  matter  is  lost,  now  he  is  chargeable  to  me  in  an 
action  of  deceit."    And  this  is  cited  as  law  in  RoUe's  Abridgment,, 
vol.  I.,  p.  91,  pi.  11.    In  Rastell's  Entries,  p.  2,  there  is  a  precedent. 
of  a  count  against  an  attorney  or  counsel  for  not  appearing  in  Court- 
according  to  his  retainer.    Numerous  instances  of  annual  retainers^ 
and  fees  paid  to  counsel  are  to  be  found  in  Foss's  Judges,  vol.  IV., 
851,  vol.  v.,  109,  425,  vol.  VI.,  286 ;   Hall's  Chronicle  859 ;  Caveur 
dish's  Life,  Singer's  edit.  100 ;  Bramston's  Autobiography,  published 
by  the  Camden  Society,  pp.  5,  6,  80,  81;  Selden's  Table  Talk  (Sing>. 
er's  edit.),  Contracts,  3.    In  Comyns's  Digest,  Dett  (A.  8),  it  is  said : 
"  If  a  man  retains  counsel  for  40«.  per  annum,  debt  lies," — citing  the 
Year  Book,  37  H.  6,  fo.  8  b,  and  Rol.  Abr.  593,  1.  45.    In  Rolle's 
Abridgment,  Condition  (B.),  pi.  10,  it  is  said :  ^*  If  the  grantee  of  an 
annuity  pro  consilio  impenso  et  impendendo  refuse  to  give  counsel,  it 
determines  not  the  annuity,  because  it  was  K^ven  as  well  for  services 
past  as  to  come."     ''On  a  feoffment  of  land  pro  consilio  impenso  et 
impendendo,  if  the  feoffee  deny  counsel,  yet  the  feoffor  cannot  re- 
enter, for  the  sale  of  the  land  is  executed :"  per  cur.  in  Locke  v. 
Wright,  8  Mod.  42.    There  is  a  case  in  the  Year  Book,  89  H.  6,  fo. 
21,  pi.  31  (cited  in  Manning's  Serviens  ad  Legem  269),  where  the 
declaration  is  in  debt  for  402.  arrears  of  an  annuity  against  the  Abbot 
of  Chester.    It  is  founded  on  a  deed  by  the  late  Abbot,  granting 
a  rent-charge  out  of  the  convent  lands  pro  consilio  impenso  et  in 
posterum  impendendo;  to  which  there  is  a  plea,  as  to  part,  that 
the  plaintiff  had  refused  to  give  counsel  to  the  late  Abbot,  and, 
as  to  the  previous  arrears,  that  he  did  not  give  counsel.     The 
Court  thought  the  plaintiff  was  bound  to  say  in  his  count  that 
*he  had  given  counsel,  the  action  being  against  the  successor.   r«i^A5 
Issue  was  joined,  and  the  case  sent  to  be  tried  in  the  county   '- 
palatine.    If,  however,  an  annuity  was  granted  only  pro  consilio  im- 
pendendo, it  would  be  a  defence  to  an  action  b^  the  grantee  that  he 
had  denied  counsel.    In  Plowden,  p.  82  a,  it  is  said  by  Hinde,  J., 
that,  "  if  one  grants  to  another  an  annuity  pro  consilio  impendendo, 
the  grantee  shall  have  a  writ  of  annuity,  witnout  showing  that  he  has 
0.  B.  N.  s.,  VOL.  xm.— 27 
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given  him  counsel ;  for,  the  showing  thereof  is  not  for  his  benefit,  and 
the  denial  of  counsel  goes  in  defeasance  of  the  annuity,  which  ought 
to  be  shown  by  the  defendant."  Again,  p.  160,  per  Stattnford,  J.,— 
"If  an  annuity  is  granted  pro  consiTio  impendendo,  and  the  grantee 
has  divers  faculties,  yet  the  counsel  shal)  be  given  in  such  faculty  as 
was  intended."  Mingay  v.  Hammond,  Cro.  Jac.  482,  was  kn  action  on 
an  annuity  pro  consilio  impendendo,  by  a  bencher  of  the  Inner  Tem- 
ple, demanding  61  arrears  for  three  years :  plea,  that  the  defendant 
had  divers  injuries,  for  which  he  intended  to  exhibit  a  bill  in  the  Star 
Chamber,  and  he  brought  a  bill  to  Mingay  to  put  his  hand  to,  and  he 
refused :  and  the  plea  was  held  ill  on  demurrer,  because  a  counsellor 
who  hath  such  a  fee  is  not  bound  to  put  his  hand  to  every  bill,  but 
only  to  give  counsel.  These  authorities  sufficiently  show  that  Sir 
John  Davys  was  mistaken  in  his  representation  as  to  the  English  law 
with  regard  to  counsePs  fees.  As  to  the  right  of  attorneys  and  sdi- 
citors  to  recover  remuneration  for  services  in  soliciting  causes,  see 
Worthington  v.  Garstone.  Hob.  67;  Germyn  v.  Rolls,  Gro.  Eliz.  426; 
Rolls  V.  Germiue,  Cro.  Eliz.  459 ;  Thursby  v.  Warren,  C^.  Car.  159; 
Comyns's  Digest,  Action  upon  the  Case  upon  Assumpsit  (B.  6).  It  must 
be  borne  in  mind,  that,  in  earlier  times,  as  a  general  rule,  there  were 
no  implied  contracts  to  pay  for  services;  and  it  was  the  common 
♦7061   *P^°*^^®  ^  stipulate  for  a  certain  amount:  contracts  on  a 

-'  quantum  meruit  did  not  come  into  vogue  until  the  seventeenth 
century.  This  appears  not  only  from  the  entries  in  Rastell  already 
cited,  of  declarations  by  counsel  and  attorneys,  but  from  those  by  ser- 
vants, nurses,  priests,  and  others,  which  are  all  for  specified  sums. 
There  was  no  distinction  in  this  last  respect  between  counsel  and 
other  persons.  There  was  no  law  to  prevent  a  counsel  from  making 
an  express  contract  with  an  attorney,  any  more  than  there  was  for  an 
attorney  to  be  retained  by  a  third  person  on  an  express  promise: 
Ambrose  v.  Roe,  Skinner  217 ;  Woodhouse  v.  Bradford,  2  Roll.  R.  76. 
Some  light  is  thrown  upon  the  dealings  between  counsel  and  attor- 
neys by  the  statute  8  Jac.  1,  c.  7.  That  statute,  after  reciting,  that, 
**  through  lihe  abuse  of  sundry  attorneys  and  solicitors  in  ckirging 
excessive  fees,  the  subjects  were  overmuch  burdened,  and  the  practice 
of  the  just  and  honest  Serjeant  and  counsellor-at-law  greatly  slan- 
dered," &c.,  enacts  (s.  1),  that  *'  no  attorney,  solicitor,  or  servant  to 
any,  shall  be  allowed  from  his  client  or  master  any  fee  given  to  any 
Serjeant  or  counflellor-at-law,  or  any  erum  given  to  clerks  or  officers, 
unless  he  have  a  ticket  subscribed  with  tne  hand  and  name  of  the 
same  serjeant  or  counsellor,  clerks  or  officers,  testifying  how  much 
he  hath  received  for  his  fee,  &c.,  and  that  attorneys  and  solicitors  shall 
give  true  bills  to  their  masters  or  clients/'  &c.  Upon  this  statute  there 
were  numerous  decisions,  which  tended  to  make  It  of  little  effect.  In 
Evely  V.  Liverraore,  Aleyn  4,  and  Berkenhead  v.  Fanshaw,  1  Salk. 
86,  it  was  held  to  be  no  plea  to  a  special  promise  or  to  an  insunol 
computassit.  In  Moor  v.  Row,  1  Rep.  Ch.  38  (referred  to  in  8  Bl. 
Com.  88),  the  plaintiff,  being  a  counsellor,  brought  his  bill  for  fees 
due  to  him  from  the  defendant,  being  a  solicitor,  who  was  to  account 
with  him  at  the  end  of  every  term.  The  defendant  demurred ;  tha 
*7071  *^^^^  allowed  the  demurrer  nisi  causa.    Demurrer  affirmel. 

-I   In  the  original  roll  it  appears  that  the  bill  stated  that  the  plaiti- 
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tiff  was  retained  by  four  clients  to  conduct  proceedings  in  divers 
Courts.  He  was  aiterwards  introduced  to  tne  defendant,  and  an 
arrangemeut  was  made  with  him  that  he  should  pay  to  the  plaintiff 
at  the  end  of  each  term  such  suras  as  he  receivea  for  him  from  the 
clients.  The  bill  was  to  obtain  an  account  of  these  sums.  The  de- 
murrer is  on  several  grounds, — 1.  that  the  clients  were  not  made 
parties^ — 2.  that  the  bill  did  not  set  forth  the  proceedings  in  which  the 
plaintiff  had  been  engaged, — 8.  that  there  was  no  precedent  for  such 
a  bill.  The  ground  of  the  decision  is  unknown.  The  defendant  was 
a  mere  servant  of  the  clients,  introduced  after  the  retainer.  If  he  ' 
was  liable  at  all  to  the  plaintiff,  it  would  have  been  in  an  action  for 
money  had  and  received,  supposing  him  to  have  received  money  for 
the  express  purpose  of  paying  it  over.  Tbere  was  no  such  privity 
between  them  as  to  make  him  liable  to  a  bill  for  an  account :  and,  to 
maintain  the  bill,  it  was  necessary  that  there  should  have  been  mutual 
accounts  between  the  parties,  except  in  the  case  of  a  steward,  or  of 
dower:  Bacon's  Abridgment,  Accompt  (A.);  1  Madd.  Ch.  Prac,  8d 
edit  118, 121.  Nothing  is  said  about  "  honorarium"  in  the  demurrer : 
but,  on  the  contrary,  the  interest  of  the  clients  in  the  matter  is  made 
one  of  the  grounds  of  demurring.  The  case,  however,  serves  to  show 
the  unsettled  state  of  the  practice  at  that  period :  and  there  are  many 
authorities  to  show  that  the  present  course  of  dealing  between  counsel 
and  attorney  was  of  slow  and  comparatively  modern  introduction : 
see  Winwood's  Memorials,  Vol.  III.,  p.  460;  North's  Life,  59,  71; 
Bawdes  v.  Amherst,  Pre.  Chan.  402.  The  Statute  of  Treasons,  7  W. 
8,  c.  3,  enacts  that  the  accused  party  shall  have  a  copy  of  the  indict- 
ment five  days  before  the  trial,  "  to  enable  him  ♦to  advise  with  r*'tAo 
counsel/'  and  that  the  Court  shall  at  his  request  assign  him  ^ 
couosel,  not  exeeeding  two,  and  such  counsel  shall  have  free  access  to 
him  at  all  seasonable  times.  In  Style's  Pr.  Beg.  4th  edit.  p.  24,  it  is 
laid,— ^'^  If  an  attorney,  solioitor,  or  counsellor  get  writings  into  his 
hand  upon  account  of  any  suit,  and  refuse  to  redeliver  them,  there 
being  no  fees  due  to  him,  the  Court  upon  motion  will  compel  redelivery, 
without  forcing  the  party  to  action  for  such  his  writings.  But,  if  there 
be  fees  due  to  him,  tne  Court  will  not  force  the  delivery  until  the  fees, 
to  be  taxed  by  the  master  of  the  office,  be  paid."  Conveyancing,  indeed, 
was  until  a  late  period  exclusively  in  the  hands  of  counsel :  and  the 
most  eminent  men  of  the  bar  used  to  draw  deeds  and  wills  for  their 
clients,  without  other  professional  intervention.  In  1540,  Sir  Nicholas 
fiare,  Speaker  of  the  House  of  Commons,  Sir  Humphrey  Brown, 
King's  Serjeant,  and  another  counsel,  were  committed  by  the  Star 
Chamber  for  making  a  will  for  Sir  John  Shelton,  to  defeat  the  King's 
feudal  rights:  see  Hall's  Chronicle  837;  Oldmixon,  III.  118;  82  H. 
8,  c  86.  It  was  held  to  be  slanderous  to  say  of  a  barrister  that  he  could 
not  make  a  lease ;  whereas,  it  was  not  slanderous  to  say  of  an  attorney 
that  he  made  false  writings,  because  it  was  not  his  business  to  make 
writings;  1  Eol.  Abr.  54;  Bacon^s  Abridgment,  Slander  (B.  3).  The 
general  literature  of  the  period  contains  numerous  passages  which 
show  that  the  dealings  between  counsel  and  client,  both  as  regards 
instructions  and  pavment^  continued  to  be  direct,  and  the  pavment 
of  fees  a  matter  of  personal  bargain,  till  shortly  before  the  begin- 
ning of  the  seventeenth  century,  at  which  time  attorneys  and  soli- 
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citors  began  to  be  the  medium  of  communication  and  tbe  paymasters. 
The  establishment  of  the  present  practice  was  owing  in  some  mea- 
sure to  the  statute  2  G.  2,  c.  23.  The  prepayment  of  the  fee,  first 
♦7091  *^'^^'s^  ^°  ^J  counsel  as  a  measure  of  convenience  and  pro- 

"'  tection,  led  to  the  notion  of  its  being  a  gratuity,  and  to  the 
introduction  of  the  term  "honorarium."  The  first  time,  probably, 
that  the  doctrine  of  the  honorarium  found  its  way  into  a  legal  report 
was  in  the  case  of  Thornhill  v.  Evans,  2  Atk.  880.  The  defendant,  a 
barrister,  having  a  mortgage  from  the  plaintiff,  had  at  the  end  of  every 
six  months  turned  the  interest  into  principal  at  5  per  cent.,  the  mort- 
gage being  only  at  4} ;  and,  when  it  was  paid  off,  he  insisted  on  an 
advance  of  six  months'  interest,  on  the  pretence  that  the  plaintiff  had 
agreed  to  pay  double  interest  for  the  last  six  months,  by  way  of  gra- 
tuity for  services  previously  done.  Lord  Hardwicke  said, — "  Can  it 
be  thought  that  this  Court  will  suffer  a  barrister  to  maintain  an  action 
for  fees,  which  is  quiddam  honorarium ;  or,  if  he  happens  to  be  a 
mortgagee,  to  insist  on  more  than  legal  interest,  under  pretence  of 
gratuity  or  fees  for  business  formerly  done  as  counsel  7  To  admit 
such  a  clandestine  way  of  coming  at  fees  is  worse  than  the  other."  No 
objection  can  be  made  to  that  decision :  there  was  no  previous  contract 
for  payment  of  services.  In  Turner  v.  Philipps,  Peake,  N.  P.  C.  166, 
an  action  having  been  brought  to  recover  back  a  fee,  for  the  non- 
attendance  of  counsel,  Lord  Kenyon  recommended  the  parties  to  settle, 
on  the  ground  that  the  fee  was  a  gratuity :  and  his  advice  was  adopted. 
In  Re  May,  4  Jurist  N.  S.  1169,  Kinderley,  V.  C,  dismissed  a  petition 
of  a  barrister  to  enforce  payment  of  fees  which  had  been  included  in 
a  solicitor's  bill,  and  taxea  and  ordered  to  be  paid :  and  in  Hobart  v. 
Butler,  9  Irish  Common  Law  Rep.  157,  it  was  held  by  Pigot,  C.  B., 
that  a  solicitor  had  no  implied  authority  to  bind  his  client  by  an 
undertaking  to  a  barrister  that  the  client  will  pay  him  if  he  receipt 
♦7101  ^^^  ^^^^  ^^^'  ^^  *^®  purpose  of  taxation ;  and  *that  the  sab- 

-'  sequent  receipt  by  the  client  of  taxed  costs  (which  induded 
those  fees)  will  not,  without  more,  make  him  liable  to  the  barrister  for 
money  had  and  received.  Upon  these  authorities,  it  must  be  conceded, 
that,  where  a  barrister  receives  a  brief  from  an  attorney,  whether 
endorsed  with  a  fee  or  not,  this  creates  no  contract  between  him  and 
the  attorney,  or  between  him  and  the  client,  to  pay  him  for  his  ser- 
vices :  the  endorsement  of  the  fee  creates  only  a  moral  obligation, 
which  will  confer  no  right  of  action,  unless  followed  by  an  express 
promise, — as  in  Lampleigh  v.  Brathwait.  But  there  is  no  law  or 
statute  to  preclude  them  from  entering  into  express  contracts.  That 
counsel  mav  receive  direct  retainer  and  instructions  from  the  client  in 
civil  as  well  as  in  criminal  cases,  was  decided  in  Doe  d.  Bennett  v. 
Hale,  15  Q.  B.  171  ffl.  C.  L.  R.  vol.  69).  If  so,  why  may  they  not 
contract  for  payment  ?  In  Egan  v.  The  Guardians  of  the  Kensington 
Union,  8  Q.  B.  985  n.  (E.  C.  L.  R.  vol.  48),  it  was  held  that  a  barrister 
who  had  acted  as  returning  officer  at  an  election  of  guardians  under  a 
contract  to  be  paid  so  much  per  day,  might  sue  for  the  amount  In 
Virany  v.  Wame,  4  Esp.  N.  P.  C.  46,  it  was  ruled  by  Lord  Kenyon 
that  an  arbitrator  was  not  entitled  to  recover  his  fees,  except  under  an 
express  contract:  and  in  accordance  with  that  opinion-was  decided 
Hoggins  V.  Gordon,  3  Q.  B.  466  (E.  C.  L.  R.  vol.  48^  where  the  defend 
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ants  promised,  that,  if  the  plaintiffs  would  undertake  a  reference,  they 
would  pay  them  their  reasonable  costs  as  they  should  by  their  award 
appoint,  and  the  plaintiff,  having  awarded  a  certain  reasonable  sum 
to  be  paid  to  themselves,  were  held  entitled  to  recover.    In  Marsack 
V.  Webber,  6  Hurlst.  &  N.  1.  5,t  it  was  said  by  Martin,  B.,  that,  "if 
parties  placed  before  an  arbitrator  an  agreement  of  reference  stating 
that  the  expenses  were  to  abide  the  event,  it  was  an  express  represent- 
ation to  the  arbitrator  that  he  should  be  paid."     And  Channell,  B., 
concurred.    In  Re  Hall,  2  Jurist  N.  S.  1076,  it  *was  held  that  r*^^  i  j 
a  barrister  might  prove  against  a  solicitor's  estate  in  bank-   ^ 
ruptcy  for  fees  to  the  amount  received  by  him.     The  Barons  of  the 
Irish  Exchequer  who  decided  Hobart  v,  Butler  admitted  that  counsel's 
fees  were  recoverable  where  there  is  an  express  contract.    And  Pol- 
lock, C.  B.,  in  Swinfen  v.  Lord  Chelmsford,  5  Hurlst.  &  N.  919,  921,t 
recognises  the  power  to  make  express  contracts.     "If,"  he  says,  "a 
party  desire  to  retain  the  power  of  directing  counsel  how  the  suit 
should  be  conducted,  he  must  agree  with  some  Qounsel  willing  to  bind 
himself."     "Upon  an  express  contract,  he  would  be  liable  as  any 
other  person  party  to  a  contract."     The  relations  of  physician  and 
patient  appear  to  nave  undergone  similar  changes,  and  to  have  been 
subject  to  the  same  kind  of  law  as  those  between  counsel  and  client. 
Anciently,  physicians  made  express  contracts  for  remuneration.    In 
the  eighteenth  century  arose  the  doctrine  of  gratuitous  fees,  accom- 
panied with  contemporaneous  payment :  and  the  custom  has  been  held 
to  be  controlled  by  express  contract :  see  Comyns's  Digest,  Dett  (A.  8\ 
referring  to  Rol.  Abr.  and  the  Year  Books ;  Manary  v.  Strange,  2  Rol. 
R.  411 ;  Shepherd  v.  Edwards,  Cro.  Jac.  870 ;  Marsh  v.  Eainsford,  2 
Leon.  Ill;  Joourne  v.  Mason,  1  Ventr.  6;  The  College  of  Physicians 
V.  Butler,  Littleton  R  246,  250;  Chorley  v.  Bolcot,  4  T.  R.  317; 
Lipscome  v.  Holmes,  2  Campb.  441 ;  Veitch  v,  Russell,  1  Car.  &  M. 
862,  3  Gale  &  D.  198,  8  Q.  B.  937  (E.  C.  L.  R.  vol.  48) ;  Battersby 
V.  Lawrence,  1  Car.  &  M.  277 ;  Little  u.  Oldacre,  1  Car.  &  M.  370  ;t 
The  Attorney -General  v.  The  College  of  Physicians,  1  Johnson  &  H. 
561.     In  the  last-cited  case,  Wood,  V.  C,  said  that  it  was  by  reason 
of  the  custom  only  that  it  had  been  held  that  physicians  could  not 
maintain  actions  for  services;   but  that  they  might  if  there  was  a 
special  contract.    The  analogy  between  the  two  cases  (of  counsel  and 
physician)  is  perfect  in  this  respect.     *It  may  be  objected,  that,   r*^!  o 
though  there  may  be  an  express  contract  to  pay  a  certain  sum,   ^ 
there  cannot  to  pay  an  unaefined  amount.    It  is  difficult  to  conceive 
upon  what  such  a  doctrine  could  be  founded :   it  is  in  many  cases 
impossible  to  ascertain  beforehand  what  wiU  be  a  reasonable  compen- 
sation for  services.    If  it  be  urged  that  there  is  no  precedent  of  an 
action  by  a  counsel  on  a  quantum  meruit,  the  obvious  answer  is,  that 
contracts  of  this  kind  for  any  services  were  unknown  until  towards 
the  end  of  the  seventeenth  century,  about  which  time  the  relations 
between  counsel  and  their  clients  underwent  the  change  already  pointed 
out.    In  Lilly's  Practical  Register,  title  Fees, — a  book  published  in 
1719, — is  the  following:  '*  Debt  or  case  lies  for  an  attornev  for  his  fees 
against  him  that  retained  him  in  his  cause.     Quaere,  whether  it  lies  for 
a  counsellor,  without  special  retainer."    The  following  cases  sufficiently 
indicate  the  time  when  contracts  on  a  quantum  meruit  came  to  be 
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established.  Bogers  v.  Head,  Cro.  Jac.  262,  was  an  action  bj  a  carrier 
(not  a  common  carrier)  to  recover  "  as  much  as  was  reasonable ;"  it 
was  objected  that  the  consideration  was  void  for  uncertainty ;  but  the 
objection  was  overruled.  In  Shepherd  v.  Edwards,  Oro.  Jac.  870,  the 
declaration  stated,  that,  the  plaintiff  being  a  professor  of  physic  and 
surgery,  the  defendant,  In  consideration  that  he  would  apply  whole- 
some medicines  to  cure  him  of  a  fistula,  and  give  him  bis  laboar  and 
counsel,  promised  to  pay  him  such  sum  as  the  plaintiff  deserved ;  and 
the  plaintiff  cured  him,  and  averred  that  he  deserved  100^;  it  was 
objected  that  the  quantum  meruit  was  uncertain;  but  the  plaintiff 
had  judgment  The  like  ol^ection  was  made  in  Hall  v.  Walland, 
Cro.  Jac.  618,  which  was  an  action  for  procuring  a  person  to  license 
a  lessee  to  assign  his  lease.  Shephera  v.  Edwards  was  cited ;  and 
the  Court  said  that  the  quantum  meruit  was  certain  enough^  for, 
*^A  ^^  *^^^  J^^y  might  abridge  the  demand,  at  their  discretion.  And 
'^^J  see  Lee  v.  Edwards,  1  Leev.  280,  1  Mod.  J4, 1  Ventr.  44, 1  Sid, 
428,  2  Keble,  559,  666;  Manary  v.  Strange,  2  Roll.  R.  411;  Bolte  r. 
Sharp,  Cro.  Car.  77 ;  Jermy  v.  Jenny,  Sir  T.  Rayra.  8.  In  Mason  r. 
Beldham,  3  Mod.  78,  it  was  held  that  assumpsit  would  lie  on  an 
express  promise  to  pay  so  much  rent  as  a  house  was  reasonably  worth. 
In  Osborn  v.  Rogers,  1  Saund.  264,  the  declaration  stated  that  A.  B. 
requested  the  plaintiff  to  go  into  his  service,  and  promised  that  be 
would  look  on  him  as  a  son,  and  amply  provide  for  nim,  and  that  the 
plaintiff  went  into  his  service,  and  servea  him  without  salaij,  and  A, 
B.  gave  him  only  207.  for  compensation,  which  was  not  sufficient, 
wherefore  the  plaintiff  said  he  had  damage  to  the  value  of  lOOOl :  and 
no  objection  was  made  to  this  declaration.  In  Anonymous,  11  Mod« 
806,  assumpsit  for  the  hire  of  a  horse  per  magnum  tempus,  on  a 
quantum  meruit,  was  held  to  be  good:  and  in  Anonymous,  12  Mod, 
509,  where  A.  promised  B.  10?.  if  he  would  procure  one  to  give  hini 
an  annuity  of  1001  for  900?.,  and  B.  procured  one  to  give  it  for  lOOOI^ 
and  A.  agreed  for  the  annuity, — it  was  held  that  B.  might  sue  on  4 
quantum  meruit.  In  Ballard  v.  Gerrard,  12  Mod.  609,  a  prohibition 
was  awarded  to  the  Spiritual  Court,  where  the  registrar  had  libelled 
for  his  fees:  and  Holt,  C.  J.,  said:  "No  Court  has  the  power  of 
settling  the  fees  of  its  officers ;  but  thus  far  they  may  go,  as,  to  judge 
what  are  reasonable  fees,  and  in  a  quantum  meruit  by  the  officer  for 
such  fees,  the  Judge's  assessing  may  be  good  but  not  conclusive  ewi- 
dence  to  a  jury.'Ye^  In  Stockton  v.  Colllson,  Comb.  186  (reported  as 
Stockhold  V.  Collington,  1  Show.  842),  the  plaintiff  averrea  that  be 
had  served  at  the  defendant's  request  as  a  Commissioner  on  a  com- 
"^7141  "^^^^^^  ^^^  o^  ^^^  Exchequer  to  ^examine  witnesses,  and  the 
|f  -'  defendant,  in  consideration  thereof,  promised  to  pay  hira  so 
much  as  he  deserved  for  his  labour,  and  he  deserved  5{L :  and  it  was 
held  that  he  was  entitled  to  recover.  Should  it  be  suggested  that 
there  are  practical  difficulties  in  estimating  the  value  of  counael'a 
services,  and  that  such  a  task  is  more  fit  for  a  taxing  officer  than  for 
a  jury,  the  answer  is,  that  the  law  has  provided  no  machinery  for 
taxing  counsel's  fees,  except  where  they  form  part  of  an  attomly's 
bill.  A  jury  can  as  easily  estimate  the  value  of  counsel's  services  as 
they  can  those  of  a  physician.     That  the  service3  of  a  physician  ure 

(a)  Sm  Shephud  «.  PA7116, 13  C.  B.  N.  S.  614  (B.  C.  L.  B.  toL  104). 
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eatimable  by  a  jury,  was  expressly  decided  in  Shepherd  v.  Edwards, 
Cro.  Jac.  S70 :  and  that  he  may  mi^intain  a  quantum  meruit  upon  a 
special  contract,  was  ruled  by  Wightman,  J.,  in  Veitch  v.  Buss^ll,  1 
Car.  &  M.  862.t  "It  is  a  novel  doctrine  to  me,"  said  that  learned 
Judge,  "  that  a  physician  cannot  contract  for  compensation.  All  the 
cases  decide,  is,  that  a  contract  cannot  be  impliea  from  the  mere  fact 
of  a  physician's  attendance."  And  this  view  seems  to  have  received 
the  assent  of  the  full  Court.  The  difficulty  of  estimating  damages  or 
compensation  is  no  ground  for  withdrawing  the  matter  uom  the  cog- 
nisance of  a  jury.  If  the  elements  of  cdculation  are  not  clearly 
pointed  out  by  the  terms  of  a  contract,  they  are  to  be  gathered  from 
the  surrounding  circumstances.  In  Jewry  v.  Busk,  5  Taunt.  302  (E. 
C.  L.  B.  vol.  1),  where  the  plaintiff  had  been  requested  to  show  the 
defendant's  house,  the  defendant  promising  to  make  him  a  handsome 
present,  it  was  held  to  be  a  contract  to  pay  a  reasonably  compensation, 
to  be  ascertained  by  a  jury.  So,  in  Farnsworth  v,  Garrard,  1  Campb. 
88,  which  was  a  quantum  meruit  for  building  a  house,  Lord  Ellen- 
borough  told  the  jury  that  '*  the  plaintiff  was  to  recover  what  ha 
deserved."  Again,  in  Brown  v,  Naime,  9  C.  &  P.  204  (E.  C.  L,  B. 
vol.  38),  where  the  question  was  as  *io  a  broker's  commission,  r»715 
Alderson,  B.,  said:  ''If  you  think  there  is  no  practice  on  the  ^ 
subject,  you  will  find  what  is  the  amount  you  think  a  reasonable 
remuneration."  See  also  Hamond  v.  Holiday,  1  Car.  &  P.  884  (E.  C. 
L.  E.  vol.  12),  Pepper  v.  Burland,  Peake  N.  P.  C.  189,  Bobson  v, 
Godfrey,  1  Stark.  N.  P.  C.  275  (E.  C.  L.  B.  vol,  2),  Gilbert  v.  Berkin- 
shaw,  Lofil  771,  Feize  v.  Thompson,  1  Taunt.  121,  and  Day  v.  Hollo- 
way,  1  Jurist  794.  It  is  said  to  be  contrary  to  the  general  policy  of 
the  law  for  counsel  to  bargain  for  future  payments  for  their  services ; 
and  there  are,  no  doubt,  extrajudicial  opinions  of  very  eminent  Judges 
to  that  effect.  In  Morris  v.  Hunt,  1  Cbitt.  B.  544  (E,  Q.  L.  B.  vol. 
18),  Bay  ley,  J.,  says, — "  Counsel  can  bring  no  action  for  fees,  because 
it  is  understood  that  their  emoluments  are  not  to  depend  upon  the 
^vent  of  the  cause.  They  are  to  be  paid  beforehand,  because  tney  are 
not  to  be  left  to  the  chance  whether  thev  shall  ultimately  get  their 
fees  or  not.  It  is  their  duty  to  take  care  that  they  have  them  before- 
hand ;  and  the  law  allows  no  remedy  if  they  disregard  their  duty.  It 
is  of  advantage  to  the  public  that  they  should  receive  these  emolu- 
ments, which  produce  integrity  and  independency,"  And  Best,  J., 
says, — *' Counsel  should  be  rendered  independent  of  the  event  of  the 
cause,  that  no  temptation  may  induce  them  to  endeavour  to  get  a 
verdict  which  in  their  consciences  they  think  they  ar©  not  entitled  to. 
Counsel  should  be  as  independent  as  the  Judge  or  jtjry."  These  dicta, 
it  is  submitted,  rest  on  no  solid  foundation.  Although  the  Barons  of 
the  Irish  Exchequer,  in  Hobart  v.  Butler,  9  Irish  Common  Law  Bep, 
157,  express  their  concurrence  in  this  opinion,  they  nevertbelesa 
declare  that  counsePs  fees  are  recoverable  on  a  special  contract. 

The  learned  counsel  concluded  with  some  general  remarks  upon 
the  circumstances  under  which  he  undertook  the  advocacy  of  Mrs. 
Swinfen^s  cause,  and  *urged  that  the  case,  being  of  an  extra-  r«7i  a 
ordinary  and  exceptional  character,  was  not  to  be  judged  pf   ^ 
by  the  ordinary  rules. 

Macaulay,  Q.  C.}  and  Field,  in  support  of  the  rule.— There  was  no 
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evidence  to  support  the  count  upon  an  account  stated,  there  being  no 
accounting  with  the  plaintiff,  no  accounting  in  respect  of  moneys  due 
and  in  arrear  for  services  rendered,  and  no  binding  promise  to  pay, 
and  the  whole  consideration  being  based  upon  a  supposed  contract 
which  is  contrary  to  the  policy  of  the  law.  The  expressions  imputed 
to  the  defendant  must  be  looked  at  as  the  mere  outpourings  of  a 
grateful  client,  and  not  as  intended  to  create  a  binding  contract, — as 
were  the  expressions  in  Veitch  v.  Russell,  8  Q.  B.  928  (E.  C.  L.  R. 
vol.  48),  8  Gale  &  D.  198.  Notwithstanding  the  case  of  Seago  r. 
Deane,  4  Bingh.  459  (E.  C.  L.  R.  vol.  18),  1  M.  &  P.  227,  the  law  is 
clear:  the  consideration  for  the  promise  is  the  statement  of  the 
account ;  but  the  issue  is,  that  the  defendant  was  indebted,  and  there- 
upon the  parties  stated  an  account :  there  must  be  a  previous  indebt- 
edness: Trueman  v.  Hurst,  1  T.  R.  42.  [Williams,  J. — You  will, 
no  doubt,  deal  with  the  case  of  Cocking  v.  Ward,  1  C.  B.  858  (E.  C. 
L.  R.  vol.  50).]  What  the  Court  say  at  the  end  of  the  judgment 
there  so  qualifies  the  case  as  to  make  it  cease  to  be  an  authority. 
There  was  a  debt,  but  one  which  could  not  be  enforced  for  want  of 
evidence  which  a  statute  made  requisite.  There,  a  count  in  assumpsit 
stated  that  A.  was  the  occupier  of  a  farm  as  tenant  to  one  Y . ;  that  B., 
the  defendant,  was  desirous  of  renting  the  farm  from  V.,  and  had 
applied  to  and  requested  A.  to  surrender  and  relinquish  possession 
thereof  to  V.  and  to  endeavour  to  prevail  upon  v .  to  accept  of 
such  surrender,  and  to  accept  B.  as  tenant  in  lieu  of  A.;  and 
that,  in  consideration  that  A.  would  surrender  and  relinquish 
*7171  *P^ss®^^^^  ^f  ^^®  ^^^^  ^  ^'}  a^d  would  also  apply  to  V.  and 
-•  endeavour  to  prevail  upon  him  to  accept  of  such  surrender  and  to 
accept  B.  as  tenant  in  lieu  of  the  plaintiff,  B.  promised  to  pay  A.  1001 
when  he  should  become  such  tenant.  It  then  averred  that  A.  did  sur- 
render and  relinquish,  &c.,  and  did  apply  to  and  endeavour  to  prevail 
upon  V.  to  accept  of  such  surrender  and  to  accept  B.  as  tenant  in  lieu 
of  A. ;  and  that  Y.  accepted  the  surrender,  and  accepted  B.  as  tenant; 
but  that  B.  refused  to  pay  the  1002.  It  was  held,  that,  this  being  a 
contract  for  an  interest  in  or  concerning  lands,  the  special  count  could 
onlv  be  proved  by  a  note  or  memorandum  in  writing,  in  conformity 
with  the  4th  section  of  the  Statute  of  Frauds ;  but  that  A.  might 
recover  the  1002.  upon  a  count  upon  an  account  stated,  upon  proof 
that  B.  had,  since  he  obtained  possession  of  the  farm,  acknowledged 
his  liability,  and  promised  to  pay  that  sum.  In  delivering  the  con- 
sidered judgment  of  the  Court,  Tindal,  C.  J.,  says:  "After  the  debt 
has  formed  an  item  in  an  account  stated  between  the  debtor  and  his 
creditor,  it  must  be  taken  that  the  debtor  has  satisfied  himself  of  the 
justice  of  the  demand,  that  it  is  a  debt  which  he  is  morally,  if  not 
legally,  bound  to  pay,  and  which  therefore  forms  aj^od  consideration 
for  a  new  promise :  and  the  creditor,  on  the  other  nRid,  may  reasona- 
bly be  excused  for  not  preserving  the  evidence  which  would  have 
been  necessary  to  prove  the  original  debt  before  such  admission. 
The  principle  may  not,  perhaps,  be  applicable  to  cases  where  it  can  be 
bhown  the  original  debt  is  absolutely  void  from  any  illegal  or  immoral 
const  deration,  or  where  it  is  made  void  by  any  statute,  as,  by 'those 
against  usury  and  gaming :  but  we  think  it  applies  to  cases  where  the 
only  objection  is,  that  the  original  debt  might  not  have  been  recover* 
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ble,  from  the  deficiency  of  legal  evidence  to  support  it."     [Erlb,  C. 
J. — *That  is  the  operative  part  of  that  judgment.     The  original   r*^-!  o 
debt  was  one  which  was  incapable  of  being  enforced,  but  which   *• 
might  come  into  legal  vitality  by  part  payment  or  by  a  subsequent 
acknowledgment.]     It  was  a  valid  contract,  but  the  provision  in  the 
statute  precluded  the  maintenance  of  an  action  upon  it  unless  certain 
requirements  had  been  complied  with.    Knowles  v.  Michel,  13  East 
24:9,  and  Highmore  v.  Primrose,  5  M.  &  Selw.  65,  were  cited  for  the 
purpose  of  showing  that  the  pre-existence  of  a  debt  was  not  necessary 
to  sustain  an  account  stated.    Those  cases,  however,  do  not  by  any 
means  support  that  contention :  in  both  there  was  a  previous  legal 
liability.    Roper  v.  Holland,  8  Ad.  &  E.  99  (E.  C.  L.  R.  vol.  30),  4  N. 
&  M.  668,  is  open  to  the  same  answer :  having  admitted  that  he  bad  lOZ. 
in  his  hands,  and  appropriated  it  to  the  plaintiff's  use,  it  was  not 
competent  to  the  defendant  to  shelter  himself  under  his  character  of 
trustee.    In  Lemere  v.  Elliot,  6  Hurlst.  &  N.  656,t  where  the  defendant 
verbally  agreed  to  purchase  of  the  plaintiflFthc  lease  and  good-will  of 
his  premises,  and  on  being  asked  for  a  deposit,  gave  an  I O  U  for  25/., 
but  afterwards  refused  to  complete  the  purchase, — it  was  held  that 
the  I  0  U  was  not  evidence  of  an  account  stated.    Channell,  B.,  in  the 
course  of  the  argument,  there  says, — "  An  *  account  stated'  means  an 
account  stated  of  a  debt  due  from  the  defendant  to  the  plaintiff.     Here, 
the  I  0  U  was  merely  given  as  a  security  for  a  deposit."    And  Martin, 
B.,  said, — "  There  was  no  account  stated,  because  there  was  no  debt 
due  from  the  defendant  to  the  plaintiff."     "  The  old  form  of  a  count  on 
an  account  stated  was  this, — '  And  whereas  the  said  C.  D.  afterwards, 
to  wit,  on,  &c.,  accounted  with  the  said  A.  B.  of  and  concerning  divers 
sums  of  money  from  the  said  C.  D.  to  the  said  A.  B.  be/ore  that  time 
due  and  ovnng,  and  then  in  arrear  and  unpaid;  *and  upon  that   r^yiq 
accounting  the  said  C.  D.  was  then  and  there  found  to  be  in  ^ 
arrear  and  indebted  to  the  said  A.  B.  in  the  sum  of  20/."  &c.    And 
Wilde,  B.,  refers  to  the  language  of  Parke,  B.,  in  Porter  v.  Cooper,  1 
C.  M.  &  R.  387,  394,t  where  that  learned  Judge  says, — "  I  agree  with 
what  has  fallen  from  my  Brother  Alderson  in  the  course  of  the  discus- 
sion, that,  in  the  later  cases,  the  Courts  have  deviated  far  from  what 
was  the  original  meaning  of  an  account  stated.    I  take  the  rule  to  be 
this,  that,  if  there  is  an  admission  of  a  sum  of  money  being  due,  for 
which  an  action  will  lie,  that  will  be  evidence  to  go  to  the  jury  on  the 
count  for  an  account  stated."     And  the  judgment  in  the  principal  case 
proceeded  upon  that  ground.     Gough  r.  Findon,  7  Exch.  48,t  is  a  very 
strong  case.     Among  the  papers  of  a  testator  were  found  two  letters, 
sealed,  and  directed  **  For  S.  G.  my  late  servant."    S.  G.  had  been  in 
the  service  of  the  testator  as  housekeeper  for  some  years  before  his 
death,  but  had  left  him  for  some  years  previously  to  that  event. 
These  letters  contained  promissory  notes  for  large  sums  of  money ; 
and  one  of  the  letters  stated  that  the  testator  enclosed  200/.  as  a  mark 
of  respect ;  and  the  other  letter  stated  that  the  enclosed  was  for  her 
long  and  faithful  services.    S.  G.  applied  to  the  executors  for  payment 
of  the  notes ;  and,  upon  seeing  the  notes,  they  paid  her  a  portion  of 
the  amount,  and  promised  to  pay  the  remainder,  but  afterwards  refused 
to  do  so.     It  was  held, — first,  that  an  action  was  not  maintainable  by 
S  G.  upon  the  notes,  which  were  in  efiect  a  legacy,  and  an  informal 
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one,  in  not  being  duly  attested  as  required  by  the  Wills  Act,  7  W,  4 
&  1  Vict.  c.  26,  and  therefore  void, — secondly,  that  the  action  was  not 
maintainable  on  the  account  stated,  inasmuch  as  the  promise  of  thi* 
executors  was  made  on  a  supposed  debt,  which  in  fact  was  not  due. 
*7d01  ^1^^'''^^'  ^*t  there  says:  *' An  account  ^stated,  to  be  good. 
•  -"must  be  founded  on  a  debt  then  due  and  owing."  Whitehead 
V.  Howard,  5  J.  B.  Moore  106.  Lubbock  v.  Tribe,  8  M.  &  W.  607,t 
Wells  V.  Girling,  8  Taunt.  737,  and  Boker  v.  Heard,  5  Exch.  959,t 
are  to  the  same  effect.  Where  no  signed  bill  has  been  delivered,  th<; 
attorney  cannot  have  recourse  to  the  count  upon  an  account  stated  r 
Brooks  V.  Bockett,  9  Q.  B.  847  (E.  C.  L.  R.  vol.  68);  Scadding  v. 
Eyles,  9  Q.  B.  858.  In  Peth  v.  Lyon,  9  Q.  B.  147,  the  defendant,  a 
widow,  beinff  pressed  to  pay  M.  a  aebt  owing  from  her  deceased  hua^ 
band  to  the  deceased  husband  of  M.,  signed  and  gave  to  M.^s  attorney 
the  following  note,  addressed  to  the  attorney,—^'!  beg  you  will  not 
proceed  against  me  for  M.,  for  the  sum  of  lOOL  and  interest,  which  I 
owe  her ;  and  I  will  pay  the  interest,  amounting  to  92L,  due  on  the  23d 
of  December  next,  and  the  principal  as  soon  as  I  am  ablef'  and  it  was 
held  that  this  did  not  support  a  count  in  debt  for  interest  upon,  and 
forbearance  by  M.  to  the  defendant,  at  her  request,  of  moneys  owing 
from  the  defendant  to  M.,  nor  a  count  in  debt  for  money  found  to  be 
due  from  the  defendant  to  M.  on  an  account  stated  between  them. 
Lord  Denman,  in  giving  judgment,  there  says:  "It  may  be  difficalt 
to  say  that  the  memorandum  in  this  case  was  not  evidence  of  an 
account  stated.  But  as  the  witness  who  drew  up  that  memorandum 
distinctly  proved,  on  his  cross-examination,  that  the  debt  was  not  due 
from  the  aefendant  herself  in  her  own  right,  nor  to  the  female  plain* 
tiff  in  her  own  right,  but  was  a  debt  from  the  deceased  husband  of  the 
one  to  the  former  husband  of  the  other,  the  plaintiff  failed  in  showing 
that  the  defendant  was  indebted  to  the  female  plaintiff  on  an  account 
stated."  In  French  v.  French,  2  M.  &  G.  644  (E.  C.  L.  R.  vol.  42),  3  Scott 
N.  R.  121,  a  promise  without  consideration  to  pay  the  debt  of  a  third 
person  was  held  not  to  suffice  to  support  a  count  upon  an  account  stated. 


*721] 


•In  Thomas  v.  Hawkes,  8  M.  &  W.  140,t  it  was  held,  that, 
under  a  plea  of  non  assumpsit  to  a  count  upon  an  account 
stated,  the  defendant  may  show  that  accounts  between  the  plaintiff  and 
himself,  the  correctness  of  which  he  has  admitted,  were  in  fact  incor- 
rect. *'  It  cannot,"  says  Alderson,  B.,  "  be  contended  that  from  the 
mere  statement  of  an  account  a  debt  arises.  The  averment  of  the 
declaration  is,  not  merely  that  an  account  was  stated,  but  that  the 
defendants  were  indebted  upon  it.  How  can  the  defendants  confess 
and  avoid  this  allegation  ?  They  must  confess  the  being  indebted : 
'then,  how  could  they  avoid  it?  They  were  entitled,  therefore,  under 
the  general  issue,  to  show  that  the  account  did  not  show  them  to  be 
indebted,  because  it  was  not  correct."  It  is  said  that  all  this  difficulty 
is  cured  by  the  rule  laid  down  in  Lampleigh  v.  Brathwait,  Hob.  105, 
where  it  was  held,  that,  though  a  mere  voluntary  courtesy  will  not 
uphold  an  assumpsit,  a  courtesy  moved  by  a  previous  request  will. 
In  the  notes  to  that  case  in  1  Smith's  Leading  Cases,  5th  edit.  139, 
140,  it  is  said :  "  Where  the  consideration  is  executed,  unless  there 
have  been  an  antecedent  request,  no  action  is  maintainable  upon  the 
promise ;  for,  a  request  must  be  laid  in  the  declaration,  and  proved^  if 
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put  in  issue,  at  the  trial :  Child  v.  Morley,  8  T.  R.  610 :  and  see  Sut- 
ton V.  Tatham,  10  Ad.  &  E.  27  (E.  C.  L.  R.  vol.  87).  2  P.  &  D.  808, 
Stokes  r.  Lewis,  1  T.  R,  20,  Naish  v.  Tatlock,  2  H.  Bl.  320,  Hayes  v. 
Warren,  2  Stra.  933,  Jlichardson  v.  Hall,  1  Brod.  &  B.  50  (E.  C.  L.  R, 
vol.  5),  3  J.  B.  Moore  807  (B.  C.  L.  R.  vol.  4),  Durnford  v.  Messiter,  6 
M.  &  Selw.  446.  For,  although  Courts  of  ?«aw  will  not,  in  the  absence 
of  fraud,  enter  into  the  question  of  adequacy  of  consideration, — Haigh 
V.  Brooks,  10  Ad.  &  E.  309,  323  (E.  C.  L.  R.  vol.  37),  2  P.  &  D.  477, 
4  P.  &  D.  288;  Kearns  v.  Durell,  5  C.  B.  598  (E.  C.  L.  R.  vol.  57); 
Hart  V.  Miles,  4  C.  B.  N.  S.  371  (E.  C.  L.  R.  vol.  93) ;  Skeate  v,  Beale, 
11  Ad.  &  E.  983  (E.  C.  L.  R.  vol.  39),  3  P.  &  D.  597;  England  v. 
Davidson,  11  Ad.  &  E.  856,  3  »P.  &  D.  594,— yet  a  mere  vol-  r#722 
untary  courtesy  is  not  sufficient  to  support  a  subsequent  pro-  *-  ^ 
mjse :  but,  when  there  wa3  a  previous  request,  the  courtesy  was  not 
merely  voluntary,  nor  is  the  promise  nudum  pactum,  but  couples 
itself  with  and  relates  back  to  the  previous  request,  and  the  merits  of 
the  party  which  were  procured  by  that  request,  and  is  therefore  on  a 
gooa  consideration :  see  Pawle  v.  Gunn,  4  N.  C.  445  (E.  0.  L.  R.  vol, 
33),  6  Scott  286;  Bradford  v.  Roulston,  8  Irish  0.  L.  Rep.  468."  The 
learned  editors  then  to  on  to  enumerate  the  circumstances  under 
which  the  request  will  be  implied: — ''In  certain  cases,  where  the 
plaintiff  voluntarily  does  that  to  which  the  defendant  is  morally 
though  not  legally  compellable,  and  the  defendant  afterwards,  in  con- 
sideration thereof,  expressly  promises:  see  Lee  v,  Muggeridge,  5 
Taunt.  36  (E,  G.  L.  R.  vol.  1) ;  Watson  v.  Turner,  Bui.  N.  P.  129, 147, 
281 ;  Trueman  v.  Fenton,  Cowp.  544 ;  Atkins  v.  Banwell,  2  East  505. 
But  every  moral  obligation  is  not  perhaps  sufficient  for  this  purpose : 
see  per  Lord  Tenterden,  C.  J.,  in  Littlefleld  v.  Shee,  2  B.  &  Ad.  811 
(E.  C.  L.  R.  vol.  22).  Indeed,  it  seems  to  be  now  clearly  settled  by 
the  elaborate  judgment  of  the  Court  of  Queen^s  Bench  in  Eastwood  v. 
Kenyon,  11  Ad.  1c  E.  438  (E.  C.  L.  R.  vol.  39),  8  P.  &  D.  276,  that  a 
mere  moral  obligation,  however  sacred,  is  not  a  sufficient  foundation 
for  a  binding  promise,  and  that  the  class  of  considerations  derived 
from  moral  obligation  includes  only  those  cases  in  which  there  has 
been  a  legal  right  which  is  become  devoid  of  legal  remedy.  Such, 
for  instance,  is  the  case  of  a  promise  made  by  a  debtor  whose  liability 
has  been  barred  bv  the  Statute  of  Limitations." 

The  policv  of  the  law  forbids  any  third  person  from  acquiring  an 
interest  in  tne  result  of  a  suit:  Box  v.  Bamaby,  Hobart  117;  Penrice 
V.  Parker,  Cas.  temp.  Finch  75 ;  Thornhill  v.  Evans,  2  Atk.  830.  In 
Viner's  Abridgment,  Counsellor,  pi.  22,  it  is  said  that,  '*  One  r4t70Q 
*Mr.  Dean,  who  was  a  barrister  at  law,  having  made  a  bill  as  I-  •  *^ 
^a  solicitor,  a  motion  was  made  to  tax  it,  which  was  granted;  but  the 
Court  said,  that,  if  he  insisted  upon  having  his  bill  paid,  they  woul4 
hereafter  treat  him  as  a  solicitor.  And  Mr.  Justice  T.  Powys  said 
that  so  it  was  ruled  in  Chancery  b^  my  Lord  Chancellor  Harcourt,  in 
the  case  of  one  Mr.  Alston :  and,  it  gentlemen  would  not  take  fees  after 
the  usual  manner,  they  ought  not  to  recover  them  by  any  action  at  law.^^ 
That  a  counsel  can  maintain  no  action  for  his  fees,  is  clearly  laid  dowu 
by  Bayley,  J.,  in  Morris  v.  Hunt,  1  Ohitt.  R.  544,  551.  "It  is  said," 
ODservea  that  learned  Judge,  "  that  counsel  cai  maintain  no  action  iqx 
their  fees.    Why  P    Because  it  is  understood  that  their  emoluments 
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are  not  to  depend  upon  the  event  of  the  cause,  but  that  their  compen- 
sation is  to  be  equally  the  same  whether  the  event  be  successful  or 
unsuccessful.  They  are  to  be  paid  beforehand,  because  they  are  not 
to  be  left  to  the  chance  whether  they  shall  ultimately  get  their  fees  or 
not :  and  it  is  for  the  purpose  of  promoting  the  honour  and  integrity 
of  the  bar  that  it  is  expected  all  their  fees  should  be  paid  at  the  time 
when  their  briefs  are  delivered.  That  is  the  reason  why  they  are  not 
permitted  to  maintain  an  action.  It  is  their  duty  to  take  care,  if  they 
have  fees,  that  they  have  them  beforehand ;  and  therefore  the  law  will 
not  allow  them  any  remedy,  if  they  disregard  their  duty  in  that 
respect.  The  same  rule  applies  to  the  case  of  a  physician,  who  can- 
not maintain  any  action  for  his  fees.  He  therefore  is  to  receive  his 
fees  at  the  period  of  time  when  his  attendance  occurs.  These  are  the 
reasons  why  the  gentlemen  of  these  two  professions  can  maintain  no 
actions  for  their  fees."  The  like  law  is  laid  down  by  Pollock,  C.  B., 
in  Swinfen  v.  Lord  Chelmsford,  5  Hurlst.  &  N.  890,  920.t  "  We  are 
*7241  ^^^  ^^  opinion,"  says  his  Lordship,  ''that  an  ^advocate  at  the 
J  English  bar,  accepting  a  brief  in  the  usual  way,  undertakes  a 
duty,  but  does  not  enter  into  any  contract  or  promise,  express  or 
implied.  Cases  may,  indeed,  occur,  where  on  an  express  promise  (if 
he  made  one)  he  would  be  liable  in  assumpsit ;  but  we  think  a  bar- 
rister is  to  be  considered,  not  as  making  a  contract  with  his  client, 
but  as  taking  upon  himself  an  office  or  duty,  in  the  proper  discharge 
of  which  not  merely  the  client  but  the  Court  in  which  the  duty  is  to 
be  performed,  and  the  public  at  large,  have  an  interest."  In  Poucher 
V.  Norman,  3  B.  &  C.  744  (E.  C.  L.  R.  vol,  10),  5  D.  &  R.  648  (E.  C. 
L.  R.  vol.  16),  the  Court,  in  giving  judgment,  say:  "The  general  rule 
is,  that  any  man  who  bestows  his  labour  for  another  has  a  right  of 
action  to  recover  a  compensation  for  that  labour.  There  are  two 
exceptions  to  that  rule,  viz.,  physicians  and  barristers.  The  law  sup- 
poses them  to  act  with  a  view  to  an  honorary  reward.  In  the  other 
degrees  of  those  professions,  parties  may  recover  for  their  ser- 
vices. An  attorney  may  recover  for  conveyancing.  So,  a  surgeon 
may  recover  for  attendance.  Then,  if  that  be  so,  there  is  nothing  to 
take  a  conveyancer,  who  is  not  a  barrister,  out  of  the  general  rule 
of  law  by  which  a  man  who  bestows  his  labour  for  the  benefit  of 
another  has  a  right  of  action  for  a  reasonable  compensation  for  hia 
labour."  A  barrister  is  exempted  from  the  operation  of  the  statutes 
against  maintenance.  In  2  Inst.  564,  it  is  said :  '^  If  the  serjeant  at 
law,  apprentice,  or  attorney  doe  take  a  feoffment  hanging  the  plea, 
or  the  like,  to  maintaine  the  tenant,  though  it  be  pro  suo  dando, 
in  lieu  of  his  fee,  yet  is  this  champerty  within  this  statute  (28  Ed.  1, 
c.  11);  for,  their  counsell,  that  is,  their  advice  and  direction  in 
their  profession  of  law  is  excepted;  but  to  take  any  estate  in  the 
land,  hanging  the  writ,  for  maintenance,  is  to  become  a  party,  and' 
in  no  sort  allowed  to  them  by  this  act."  And  see  the  commentary 
*72''l  *^^  *^®  statute  of  Westminster  1  (8  Ed.  1),  c.  25,  2  Inst  209. 
«^oj  rpj^g  ^Yd  entries  relied  on  all  relate  to  retainers  founded  upon 
the  practice  of  the  great  lords,  who  found  it  convenient  to  have  a 
leffal  adviser  always  ready  to  assist  them  in  their  affiiirs,  and  have  no 
relation  to  the  employment  of  counsel  in  business  done  in  Court. 
The  same  remark  applies  to  Mingay  v.  Hammond,  Cro.  Jao.  482. 
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The  dictum  ofWrey,  J.,  in  Marsh  and  Rainsford's  Case,  2  Leon  111 
(Marsh  v.  Kavenford,  Cro.  Eliz.  59),  clearly  is  not  law :  and  it  derives 
no  additional  authority  from  its  being  cited  as  a  dictum  in  Corny ns's 
Digest.  [Kennedy  referred  to  Moss  v.  Brainbrigge,  18  Beavan  478,  6 
De  Gex,  M'N.  &  G.  292.  There,  in  the  course  of  a  protracted  litiga- 
tion, B.  had  become  indebted  to  his  solicitor  in  98771  (as  was  alleged), 
of  which  4696Z.  had  been  paid  out  of  pocket.  The  solicitor  agreed 
to  accept  85007.  in  full  for  his  costs,  unless  the  client  recovered  the 
estate,  in  which  case  the  client  agreed  to  pay  the  full  sum  of  9377t 
The  client  did  not  dispute  the  validity  of  the  agreement  until  seven 
years  after,  when  the  litigation  had  been  successful.  The  Court 
upheld  the  agreement.  Erle,  C.  J. — I  do  not  know  why  a  man 
should  not  pay  a  debt  out  of  his  real  estate  as  well  as  out  of  the 
balance  at  his  banker's.]  This  subject  came  under  the  consideration 
of  Lord  Eldon  in  a  case  of  Wood  v.  Downes,  18  Ves.  127 :  and,  in 
giving  judgment,  his  Lordship  says :  "  In  Hylton  v.  Hylton,  2  Ves. 
Sen.  547,  it  is  laid  down  as  clear  law,  that  no  attorney  can  take  any- 
thing for  his  own  benefit  from  his  client  pending  the  suit,  save  his 
demand :  and  I  add,  that,  as  a  guardian  cannot  take  anything  from 
his  ward  pending  the  guardianship,  or  at  the  close  of  it,  or  at  any 
period,  until  his  influence  has  ceased  to  exist,  the  obligation  upon  an 
attorney  to  refrain  from  taking  an  extraordinary  benefit  is  at  least  as 
strong.  The  case  of  Wells  v.  *Middleton  (cited  9  Ves.  294,  12  n^^^^. 
Ves.  372,  18  Ves.  52,  138),  is  an  extremely  strong  case  of  the  ■•  '^ 
same  kind.  It  was  admitted  that  the  transaction  was  liable  to  no 
objection  as  between  man  and  man :  but  it  was  overturned,  upon  this 
great  principle,  the  danger  from  the  influence  of  attorneys  or  counsel 
over  clients  while  having  the  care  of  their  property ;  and  whatever 
mischief  may  arise  in  particular  cases,  the  law,  with  the  view  of  pre- 
venting public  mischief,  says  they  shall  take  no  benefit  derived  under 
such  circumstances.  It  is  not  denied  in  any  case,  that,  if  the  relation 
has  completely  ceased,  if  the  influence  can  be  rationally  supposed 
also  to  cease,  a  client  may  be  generous  to  his  attorney  or  counsel,  as 
to  any  other  person :  but  it  must  go  so  far."  The  policy  of  the  law 
as  to  voluntary  donations  obtained  by  persons  stanaing  in  some  con- 
fidential or  fiduciary  or  other  relation  towards  the  donor,  in  which 
dominion  may  be  exercised  over  him,  is  elaborately  discussed  in  the 
notes  to  Huguenin  v.  Baseley,  (6 14  Ves.  273),  2  Tudor's  Leading  Cases 
462,  486,  491.  The  general  doctrine  is,  so  far  as  relates  to  the  rela- 
tion of  counsel  or  attorney  and  client,  that  promises  made  pending 
the  suit  shall  not  be  urged  as  elements  of  the  contract.  The  most 
recent  case  upon  the  subject  is  that  of  Earle  v.  Hopwood,  9  G.  B.  N. 
S.  566  (E.  C.  L.  R.  vol.  99),  where  this  Court  held  that  a  contract 
whereby  an  attbrney  stipulates  with  a  client  to  receive,  in  considera- 
tion of  large  advances  requisite  to  the  conducting  the  proceedings  to 
a  successful  issue,  over  and  above  his  legal  costs  and  charges,  a 
«um  which  would  be  commensurate  with  his  outlay  and  exertions, 
and  with  the  benefit  resulting  to  the  client,  is  void  on  the  ground  of 
maintenance.  All  the  arguments  which  can  be  urged  against  the 
propriety  of  permitting  bargains  of  this  kind  as  between  attorney 
and  client,  apply  with  tenfold  force  to  the  case  of  barrister  and  client. 

Our.  adv.  vulL 
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*72n       *Erle,  C.  J.,  delivered  the  judgment  of  the  Court  :{a) — 

'J  In  this  case  the  defendants  obtained  a  rule  to  show  cause  why 
the  verdict  for  the  plaintiff  should  not  be  set  aside,  and  either  entered  for 
the  defendants  if  there  was  no  evidence  of  a  debt,  or  for  a  new  trial 
if  the  verdict  was  against  the  evidence. 

The  material  facts  upon  the  first  question  are,  that,  in  the  course 
of  the  suit  between  Swinfen  and  Swinfen,  the  plaintiff,  a  barrister, 
became  the  advocate  of  Mrs.  Swinfen,  who  with  her  husband  are  the  now 
defendants ;  that,  during  the  continuance  of  that  litigation,  she  made^ 
repeated  requests  to  him  for  exertions  as  an  advoca.te,  and  repeatedlj 
promised  to  remunerate  him  for  the  same;  and  that,  after  the  end  of 
the  litigation,  she  spoke  of  the  amount  of  this  remuneration ;  and, 
for  the  purpose  of  the  present  judgment,  we  assume  that  she  admitted 
the  amount  of  debt  due  for  such  remuneration  to  be  20,000^.,  and 
promised  to  pay  it 

These  facte  are  no  evidence  to  support  the  verdict,  if  the  promise 
of  the  defendant  did  not  constitute  any  obligation :  and  we  are  of 
opinion  that  it  did  not. 

We  consider  that  a  promise  by  a  client  to  pay  money  to  a  counsel 
for  his  advocacy,  whether  made  before,  or  during,  or  after  the  litiga- 
tion, has  no  binding  effect;  and,  furthermore,  that  the  relation  of 
counsel  and  client  renders  the  parties  mutually  incapable  of  making 
any  contract  of  hiring  and  service  concerning  advocacy  in  litigation. 

For  authority  in  support  of  these  propositions,  we  place  reliance 
on  the  fact  that  in  all  the  records  of  our  law,  from  the  earliest  time 
till  now,  there  is  no  trace  whatever  either  that  an  advocate  has  ever 
*7281  "^^^^^^^^  A  sui^  against  his  client  for  his  fees  in  ^litigation, 
-^  or  a  client  against  an  advocate  for  breach  of  a  contract  to 
advocate :  and  as  the  number  of  precedents  has  been  immense,  the 
force  of  this  negative  fact  is  proportionally  great.  To  this  we  add 
the  tradition  and  understanding  of  the  profession  both  as  known  to 
living  memory  and  as  expressed  in  former  times.  Sir  John  Davys, 
— Davys's  Reports,  Preface,  p.  28, — declares  that  understanding  at 
the  beginning  of  the  seventeenth  century  when  he  says  that ''  the  fees 
of  professors  of  the  law  are  not  duties  certain  growing  due  by  con- 
tract for  labour  or  service,  but  gifts ;  not  merces,  but  honorarium." 
Sir  John  Davys  would  have  ample  experience  of  the  rules  of  the  pro- 
fession, from  bis  eminence  in  the  law ;  and  his  opinion  is  entitlea  to 
much  weight.  Lord  Stowell,  as  appears  in  a  work  remarkable  for 
learned  research, — Wallace's  Reporters,  p.  27, — speaks  of  him  as  "a 
poet,  a  lawyer,  and  a  statesman,  and  highly  distinguished  in  each  oi 
these  characters."  Lord  Nottingham  declares  the  same  understanding 
of  the  profession,  in  the  note  to  Co.  Litt.  296  a.,  saying,  "  A  counsellor 
cannot  bring  any  action  (%.  e.  for  his  fees),  for  he  is  not  compellable  to  , 
be  a  counsellor:  his  fee  is  honorariam,  and  not  a  debt."  The  same 
note  contains  the  opinion  of  Mr.  Butler  to  the  same  effect,  saying 
that  in  England  the  fees  of  counsel  are  honorary  in  the  strict  accepta- 
tion of  the  word.  Blackstone  also  (Vol.  III.  p.  28)  declares  the  same 
understanding, — ''A  counsel  can  maintain  no  action  for  his  fees, 
which  are  given,  not  as  locatio  and  oonductio,  but  as  quiddam 

(a)  The  JadgM  prraent  At  iEtM  afgnoMni  wen,  Krle^  C.  J.,  WQUmbv,  J.,  Byles,  J^  and 
Keadng,  J. 
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houoTarium,  not  as  ealary  or  hire,  but  as  mere  gratuity."  As  we 
know  of  no  authorities  that  conflict  with  these,  we  only  add  the 
names  of  the  Judges  who  hare  had  occasion  to  declare  an  opinion  to 
tbe  same  effect;  and  they  are  Lord  Hardwicke  (Thomhili  v.  Evans, 
2  Atk.  330),  Lord  Kenyon  (Turner  v.  Philipps,  Peake's  N.  P.  C.  166), 
Kindersley,  V.  C.  (Re  •May,  4  Jurist,  N.  S.  1169),  Pigot,  C.  B.   .^^og 

iHobart  v.  Butler,  9  Irish  Common  Law  Rep.  157),  and  Bay-  ^ 
ey,  J.,  and  Best,  J.  (Morris  v.  Hunt,  1  Chitt.  R.  544).  These  are 
authorities  for  holding  that  the  counsel  cannot  contract  for  his  hire  in 
litigation.  The  same  authorities  we  rely  on  to  show  that  the  client  * 
(»mnot  contract  for  the  service  of  tbd  counsel  in  litigation.  There 
is  the  same  absence  of  any  precedent  for  such  an  action :  and  the 
reason  for  the  one  incapacity  is  good  for  both. 

We  proceed  to  the  authorities  on  w'hieh  the  plaintiff  relied.  Instead 
of  examining  each  citation  separately,  we  think  it  more  convenient 
to  take  them  in  classes,  and  to  give  the  reason  why  each  class  appears 
to  us  to  have  no  weight.  The  proposition  is  confined  to  incapacity 
for  contracts  conxserning  advocacy  in  litigation*  This  class  of  con- 
tracts is  distinguished  from  other  classes  on  account  of  the  privileges 
and  responsibility  attached  to  such  advocacv :  and,  on  this  ground, 
"we  consider  the  cases  unconnected  with  such  advocacy  to  be  irrele- 
vant. Thus,  the  barrister  who  contracted  to  serve  as  returning  oi&cer, 
— ^Egan  V.  The  Guardians  of  the  Kensington  Union,  8  Q.  B.  985,  n. 
(E.  G.  L.  R.  voL  48);  and  the  barristers  who  contracted  to  serve  as 
arbitrators,— *-Vivary  v.  Warne,  4  Esp.  N.  P.  C.  46 ;  Hoggins  v.  Gor- 
don, 8  Q.  B.  466;  Marsack  v.  Webber,  6  Hurlst.  &  N.  1,  5;t  and  the 
barristers  who  contracted  either  for  an  annual  sum  by  way  of  retainer 
^89  H.  6,  fo.  21,  pi.  81),  or  for  an  annuity  pro  consilio  iropenso  et 
impendendo  (Plowd.  Com.  pp.  82,  160^ — made  contracts  not  con- 
cerning litigation,  and  therefore  not  within  the  incapacity  here  in 
question. 

It  may  be  that  a  contract  for  a  general  retaining  fee  for  a  counsel 
tnay  not  bind  at  the  present  day,  because  it  relates  in  substance  to 
litigation,  and  so  may  be  distinguished  from  annuities  to  a  standing 
counsel  who  *wa8  required  to  guide  by  his  advice  in  the  man-  r^^oQ 
agement  of  property  and  general  affairs.  The  change  in  the  '- 
habits  of  the  Courts  and  the  practice  of  tbe  bar  since  the  last-men- 
tioned cases  were  decided,  has  probably  made  tbe  position  of  an 
advocate  now  as  different  from  that  of  standing  counsel  then,  as  the 
position  of  the  clergy  now  differs  from  that  which  they  held  when 
private  chaplains  were  hired  to  serve  as  chaplains  and  perform  other 
work,  and  were  prosecuted  for  breach  of  their  contracts  to  serve, 
under  the  statute  of  the  28  £.  8  relating  to  labourers, — in  one  of 
which  prosecutioDB  against  a  parochial  chaplain  for  breach  of  his 
contract  to  serve  as  seneschal  and  be  parochial  chaplain,  the  Court 
of  Common  Pleas  thought^  that,  aa  far  as  related  to  his  duty  as  chap- 
lain, he  might  be  considered  to  be  in  the  service  of  God,  and  there- 
fore not  within  a  statute  expressed  to  relate  to  mowers  and  reapers 
and  the  like,  but  hesitated  so  to  decide  till  they  had  consulted  their 
Brethren  of  the  other  Bench,  and  had  their  sanction.  But,  be  that 
as  it  may,  fees  unconnected  with  litigation  are  irrelevant  to  our 
present  judgment:  and  this  di^inction  seems  to  be  taken  in  Mingay 
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v.  Hammond,  Cro.  Jac.  482,  where  the  plaintiff  sued  for  an  annuity 
pro  consilio ;  the  defendant  pleaded  a  refusal  of  the  plaintiff  to  sign 
a  bill  in  the  Star  Chamber ;  and  the  plea  was  held  bad,  because  a 
counsellor  with  such  a  fee  is  not  bound  to  put  his  hand  to  every  bill, 
but  only  to  give  counsel. 

With  respect  to  the  dicta  cited  by  Mr.  Kennedy  relating  to  the 
liability  of  counsel  for  their  conduct  as  advocates,  they  are  all  con- 
siderea  and  overruled  in  the  action  of  Swinfen  v.  Lord  Chelmsford,  5 
Hurlst.  &  N.  918.t  Some  refer  to  retainers  relating  to  purchases  of 
land  or  similar  services,  and  so  are  not  within  the  incapacity  here  in 
question :  11  H.  6,  fo.  18,  pi.  10.     And,  although  the  dictum  of  Pas- 

*73n  ^^^'  ^'  ^^  ^'  ^'  ^^'  ^^'  P^'  *^^\  "  tliat  action  lies  against  a 
J  Serjeant  who  fails  to  attend  in  court,"  and  a  dictum  by  Stoke, 
counsel,  20  H.  6,  fo.  84,  pi.  4  (Rol.  Abr.  vol.  I.,  p.  91),  to  the  same 
effect,  relate  to  litigation,  yet  they  are  mere  remarks  in  the  course 
of  an  argument,  and  not  adjudications ;  and  they  were  expressly  over- 
ruled, as  before  mentioned. 

Mr.  Kennedy  cited  BastelFs  Entries,  p.  2,  as  containing  precedents 
for  actions  against  an  attorney  or  counsel  for  not  appearing  in  Court 
according  to  his  retainer :  but  the  book  contains  no  entry  against  a 
counsel  for  that  wrong.  There  are  three  entries  in  succession.  The 
first  is  against  an  attorney,  and  is  for  that  wron^.  The  second  pre- 
cedent is  against  a  counsel  who  was  retained  to  advise  about  the  pur- 
chase of  a  manor,  and  betrayed  his  client's  secrets  and  interest,  and  is 
not  an  entry  which  relates  to  litigation.  And  the  third  is  against  a 
counsel ;  but  it  is  for  a  penalty  under  a  statute,  for  taking  retainers 
on  both  sides,  as  an  ambidexter.  The  citation  from  Bastelli  therefore, 
does  not  support  the  plaintiff's  argument. 

A  considerable  part  of  Mr.  Kennedy^s  learned  research  consisted  of 
anecdotes  of  various  classes  relating  to  barristers,  irrelevant  to  the 
point  for  adjudication  because  irrelevant  to  capacity  or  incapacity  for 
contracting  for  advocacy.  Such  are  the  anecdotes  relating  to  the 
habits  of  barristers  when  they  held  communication  with  their  clients 
personally,  before  the  rights  and  duties  of  attorneys  and  solicitors 
were  ascertained,  and  the  advocate  did  the  work  of  each  branch  of 
the  profession, — habits  which  continued  in  Jersey  till  lately:  see 
Jersey  Bar  Case,  13  Moore's  P.  C.  263.  Such  also  are  those  relating 
to  alleged  endeavours  by  barristers  to  obtain  larger  fees.  Whether  this 
has  been  done  or  not,  and  whether  a  communication  in  respect  of  the 
*7321  ^"^^^'^^  ^^  ^^^  f^^  ^  made  to  the  client  by  the  clerk  *or  the 
J  barrister,  the  nature  of  the  fee  is  not  altered,  nor  is  the  right 
to  sue  for  it  affected  thereby.  Such  also  are  those  relating  to  payment 
after  instead  of  before  the  service  is  performed.  In  England,  the 
general  usage  is,  prepayment.  On  the  continent,  under  the  Boman 
law  and  the  modern  French  law,  and  in  some  exceptional  cases  in 
England,  the  fee  is  paid  after  the  service.  But,  again,  the  nature  of 
the  fee  is  not  altered  bv  the  time  of  payment  The  anecdotes  in  each 
of  these  classes  show  that  the  pavments  are  of  gratuities,  and  not  of 
debts ;  and,  so  far  as  they  are  to  be  noticed  for  adjudication,  tend  to 
support  the  defendants'  case. 

As  to  express  contracts, — Certain  dicta  by  Pigot,  C.  B.  (Hobart  v, 
Butler,  9  Irish  Common  Law  Bep.  157),  and  by  Pollock,  C.  B.  (Swin- 
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fen  V.  Lord  Chelmsford,  5  Hurlst.  &  N.  918 1)»  were  cited  for  the  pur- 
pose of  proving  that  a  barrister  had  capacity  to  make  himself  liable 
under  a  special  contract  with  his  client  concerning  advocacy,  though 
not  by  an  implied  contract.  We  think  that  the  effect  of  these  dicta 
has  been  misunderstood.  A  special  contract  differs  from  an  implied 
contract  only  in  the  mode  of  proof.  If  a  brief  marked  with  a  fee 
for  a  given  place  of  trial  is  left  in  silence,  there  would  be  some  evi- 
dence of  an  implied  contract  to  pay  the  fee,  were  there  no  usage  to 
the  contrary,  and  no  incapacity  for  such  a  contract.  If  the  same 
brief  is  left  with  an  express  contract  to  pajr  the  fee,  there  would  be 
an  express  contract,  if  there  were  no  incapacity.  Where  the  service 
of  the  barrister  according  to  usage  is  for  a  gratuity,  that  usage  would 
be  presumed  to  continue  unless  there  was  an  express  contract  rebut- 
ting that  presumption :  and,  where  there  is  no  incapacity,  the  pre- 
sumption from  usage  is  rebutted  by  an  express  contract.    Poll(X3k, 

C.  B.,  does  not  refer  to  any  authorities :  but  the  cases  referred  to 
*by  Pigot,  C.  B.,  show  that  this  was  his  meaning;  for  he  refers  r^ygo 
to  the  cases  above  mentioned,  where  barristers,  either  as  return-  '- 

ing  officers  or  as  arbitrators,  sustained  actions  on  express  contracts 
for  their  fees.  The  incapacity  depends  on  the  subject-matter  of  the 
contract,  not  on  the  mode  of  proof.  When  the  contract  is  proved,, 
its  incidents  are  the  same,  whatever  was  the  kind  of  evidence  adduced 
for  proof.  If  there  is  incapacity,  words  and  implication  are  alike- 
nullities  ;  and  no  contract  can  result.  But,  where  there  is  no  inca? 
pacity,  and  there  are  conflicting  presumptions  in  respect  of  the  con- 
sensus essential  to  create  contract,  there  evidence  of  express  words  of 
clear  meaning  is  decisive  proof.  In  this  sense  the  observation  of 
Wood,  V.  C,  in  The  Attorney-General  v.  The  College  of  Physicians, 
1  Johnson  &  Heming  661,  must  be  understood,  saying  ''that  a  physi- 
cian might  recover  his  fee  if  he  makes  a  special  contract."  We  know 
of  no  incapacity  affecting  a  physician.  According  to  usage,  physicians 
practise  for  a  fee  which  is  honorarium,  not  merces ;  and  no  action  lies 
where  the  parties  are  presumed  to  have  acted  according  to  this  usage. 
But,  if  the  presumption  is  rebutted  by  evidence  of  an  express  con- 
tract, such  contract  binds,  and  the  physician  may  sue  and  be  sued 
thereon,  as  was  held  in  Yeitch  v.  Russell,  1  Car.  &  M.  862,  8  Gale  & 

D.  198,  8  Q.  B.  987  (E.  C.  L.  R.  vol.  48). 

Mr.  Kennedy  argued,  that,  under  the  Civil  law,  an  advocate  could 
sue  for  his  fee,  and  that  Blackstone  made  a  mistake  in  referring  thereto 
to  support  a  contrary  opinion.  In  this  it  appears  to  us  that  the  mis- 
take is  on  the  part  of  the  plaintiffi  Throughout  the  whole  growth 
of  the  Civil  law,  from  the  foundation  of  Rome  to  the  Digest  of  Jus- 
tinian, not  only  was  the  advocate  always  under  incapacity  to  make 
any  contract  for  his  remuneration,  but  also  throughout  a  part  of  that 
time  he  was  under  prohibition  from  receiving  *any  gain  for  his  r^tjoA 
services.  Whether  the  name  be  donum  or  merces  or  honor-  '• 
arium,  is  immaterial :  the  substance  of  the  law  was  invariable ;  he 
never  could  contract  for  merces,  though  during  part  of  the  time  he 
might  lawfully  accept  a  donum.  In  the  beginning,  all  agree  that  the 
patron  received  no  monejr  for  advocacy.  Afterwards,  he  took  giils  to 
an  excess,  and  was  restrained,  in  A.  U.  C.  650,  by  the  Lex  Cincia  De 
donis  et  muneribus^  ne  quis  ea  ob  caosam  orandam  caperet.    If  gifts 
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were  prohibited,  &  fortiori  contracts  for  payments  would  not  be 
allowed.  This  prohibition  of  all  gifts  for  advocacy  was  further 
enforced  by  Augustus,  A.  U.  C.  732,  commanding  advocates  to  plead 
gratuitously;  and  for  breach  they  were  ordered  to  refund  fourfold. 

This  prohibition  against  all  gifts  to  advocates  was  relaxed  in  a 
time  of  great  debasement,  when,  according  to  the  passage  in  Tacitus 
referred  to  by  Blackstone  (Annal.  lib.  XI.  5),  nee  quidquam  publics 
mercis  tam  venale  fuit,  quam  advocatorum  perfidia.  The  senate 
sought  to  enforce  the  Oincian  law  forbidding  all  gifts,  for  protection 
against  abuses  on  the  part  of  advocates.  Suilius,  an  advocate  of  sin- 
gular inHimy,  offered  some  of  the  arguments  which  have  been  urged 
here  in  support  of  mercenary  advocacy.  The  emperor  took  an  inter- 
mediate course,  and  by  a  decree  fixed  the  maximum  which  an  advo- 
cate might  lawfully  receive  by  way  of  gift  at  80/.,  and  made  him 
liable  to  refund  if  he  took  more.  The  words  of  Tacitus  are,— 
''Claudius  capiendis  pecuniis  modum  statnit  ad  dena sestertia,  quem 
egressi  repetundarum  teneretttur." 

The  senate  made  a  further  effort  m  the  same  direction,  passing  a 

law  that  every  suitor,  before  he  took  any  step  in  the  suit,  should 

swear  that  he  had  neither  given  nor  contracted  to  give  any  money 

for  advocacy.    Pliny,  in  the  passage  referred  to  by  Blackstone,  Epist 

*7851   *^^^'  ^'  ^^»  writing  of  a  new  edict  by  a  praetor  to  enforce  prac- 

-•  tically  some  recent  laws,  says, — "  Sub  edioto  erat  Senatus  con- 

-sultura.     Hoc  omnes  qui  quid  negotii  haberent  priusqoam  agerent 

jura  re  jubebantur  nihil  se  ob  advocationem  cuiquam  dedisse,  promis- 

isse,  cavisse.     His  enim  verbis,  ao  mille  preeterea,  et  vcenire  advoca- 

«^tiones,  et  emi  vetabantur.    Peractis  tamen  negotiis  pennittebatar 

pecuniam  duntaxat  decem  millium  dare." 

Although  after  this  time  gifls  within  the  limited  amount  were  law- 
ful, still  contracts  with  advocates  during  litigation  are  not  shown  to 
have  been  ever  at  any  time  sanctioned  by  the  law  of  Rome.  Mr. 
Kennedy  referred  to  the  Digest,  Lib.  50,  Tit.  13,  sections  10  and  12,  to 
prove  that  an  advocate  could  sue  for  his  fbe  under  the  extraordinarj 
cognisance  of  the  Praeses.  But  we  do  not  find  that  these  articlea 
prove  his  contention.  Section  10  seems  to  relate  to  a  suit  by  a  client 
against  an  advocate  to  make  him  refund  so  much  of  a  fee  already  paid 
as  exceeded  the  legitimate  amount,  and  gives  the  principle  for  esti- 
mating what  that  amount  should  be.  '*In  honorariis  aavocatornni 
ita  versari  debet  judex,  ut  pro  modo  litis,  proque  advocati  facundia, 
et  fori  oonsaetudine,  et  judioii  in  quo  erat  aoturus,  estimationem  adhi- 
beat ;  dummodo  licitum  honorarium  quantitas  non  ^rediatur."  The 
article  concludes  with  a  rescript  applicable  only  to  refunding  part  of 
a  fee,  "  eam  duntaxat  pecuniam  quso  modum  l^timum  egreasa  est 
repetere  debet.**  Section  12  relates  to  securities  and  bargains  for  fees, 
and  gives  the  rule  when  a  suit  can  be  maintained  thereon.  The  effect 
seems  to  be,  that  a  piomise  while  the  litigation  is  pending  does  not 
bind;  but  a  security  given  after  the  cause  is  at  an  end  may  be 
enforced,  if  the  sum  secured  together  with  the  sums  paid  do  not 
exceed  the  legitimate  amount.  Article  12  is  thus, — "  Si  cui  cautum 
*7361  ®^'  honorarium,  vel  si  quis  de  *lite  pactus  est,  videamus  an 
-*  petere  possit  ?  Et  quidem  de  pactis  ita  rescriptum  est  Litis 
causS  malo  more  pecuniam  tibi  promi3.mm  ipsequoque  profiteria;  sed 
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boc  ita  jus  est,  si  Buspensd  lite  societatem  futuri  emolumenti  cautio 
pollioetur:  si  vero  post  caasam  actam  cauta  est  honoraria  summa, 
peti  potent  usque  ad  probabilem  quantitatem,  etsi  nomine  palmarii 
cautum  sity  sio  tamen  ut  computetur  id  quod  datum  eat  cum  eo  quod 
debetur  neutrumque  compositum  licitam  auantitatem  exoedat." 

We  have  now  considered  as  much  of  toe  authorities  referred  to  as 
seems  to  us  to  be  relevant ;  and  in  our  judgment  they  support  the 
proposition  in  which  the  defendants  rely,  viz.  that  the  relation  of 
counsel  and  client  in  litigation  creates  an  incapacity  to  contract  for  , 
hiring  and  service  as  an  advocate. 

If  the  authorities  were  doubtful,  and  it  was  necessary  to  resort  to 
principle,  the  same  proposition  appears  to  us  to  be  founded  on  good 
reason. 

The  facts  of  the  present  case  forcibly  show  some  of  the  evils  which 
would  attend  both  on  the  advocate  and  the  client  if  the  hiring  of 
counsel  was  made  binding.  In  this  case,  the  advocate,  by  disclosing 
words  of  intimate  confidence  which  passed  in  moments  of  helpless 
anxiety,  has  raised  the  phantom  of  a  contract  for  a  sum  of  monstrous 
amount ;  and  of  this  we  hope  we  may  say  that  there  is  no  one  in  the 
profession  of  the  plaintiff  who  would  be  willing  to  accept  from  him 
this  verdict  for  20,0002.  as  a  gift.  In  the  present  case,  too,  if  the 
client  compares  the  competence  and  peace  secured  for  her  by  her 
former  advocate  with  the  perils  and  the  miseries  of  wearisome  litiga- 
tion derived  from  her  later  advocate,  the  contrast  may  suggest  to  her 
that  gratuitous  advocacy  is  preferable  to  contract  as  a  moae  of  remu- 
nerating advocates. 

But  it  is  not  merely  on  such  considerations  as  these  *that  p^itqit 
this  law  is  based.    The  incapacity  of  the  advocate  in  litigation   ^ 
to  make  a  contract  of  hiring  affects  the  integrity  and  dignity  of  advo- 
cates, and  so  is  in  close  relation  with  the  highest  of  human  interests, 
viz.  the  administration  of  justice. 

We  are  aware,  that,  in  the  class  of  advocates,  as  in  every  other 
numerous  class,  there  will  be  bad  men,  taking  the  wages  of  evil,  and 
therewith  also  for  the  most  part  the  early  blight  that  waits  upon  the 
servants  of  evil.  We  are  aware  also  that  there  will  be  many  men  of 
ordinary  powers,  performing  ordinary  duties  without  praise  or  blame 
But  the  advocate  entitled  to  permanent  success  must  unite  high  powers 
of  intellect  with  high  principles  of  duty.  His  faculties  and  acquire- 
ments are  tested  by  a  ceaseless  competition  proportioned  to  the  prize 
to  be  gained,  that  is,  wealth  and  power  and  honour  without,  and 
active  exercise  for  the  best  ^ifls  of  mind  within.  He  is  trusted  with 
interests  and  privileges  and  powers  almost  to  an  unlimited  degree. 
His  client  must  rely  on  him  at  times  for  fortune  and  character  and 
life.  The  law  trusts  him  with  a  privilege  in  respect  of  liberty  of  j 
speech  which  is  in  practice  bounded  only  by  his  own  sense  of  duty ; 
and  he  may  have  to  speak  upon  subjects  concerning  ^he  deepest 
interests  of  social  life,  and  the  innermost  feelings  of  the  human  soul. 
The  law  also  trusts  him  with  a  power  of  insisting  on  answers  to  the 
most  painful  questioning;  and  this  power,  again,  is  in  practice  only 
controlled  by  his  own  view  of  the  interests  of  truth.  It  is  of  the  last 
importance  that  the  sense  of  duty  should  be  in  active  energy  propor- 
tioned to  the  magnitude  of  these  interests.    If  the  law  is,  that  the 
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advocate  is  incapable  of  contracting  for  hire  to  serve  when  he  has 
undertaken  an  aavocacy,  his  words  and  acts  ought  to  be  guided  by  a 
sense  of  duty,  that  is  to  say,  duty  to  his  client,  binding  him  to  exert 
*7381  ^''^^^y  faculty  and  ♦privilege  and  power  in  order  that  he  may 
'J  maintain  that  client's  right,  together  with  dutv  to  the  court 
and  himself,  binding  him  to  guard  against  abuse  of  the  powers  and 
privileges  intrusted  to  him,  by  a  constant  recourse  to  his  own  sense 
of  right. 

If  an  advocate  with  these  qualities  stands  by  the  client  in  time  of 
his  utmost  need,  regardless  alike  of  popular  clamour  and  powerful 
interest,  speaking  with  the  boldness  wnich  a  sense  of  duty  can  alone 
recommend,  we  say  the  service  of  such  an  advocate  is  beyond  all 
price  to  the  client ;  and  such  men  are  the  guarantees  for  the  main- 
tenance of  his  dearest  rights ;  and  the  words  of  such  men  carry  a 
wholesome  spirit  to  all  who  are  influenced  by  them. 

Such  is  the  system  of  advocacy  intended  by  the  law  requiring  the 
remuneration  to  be  by  gratuity.  But,  if  the  law  allowed  the  advocate 
to  make  a  contract  of  hiring  and  service,  it  may  be  that  his  mind 
would  be  lowered,  and  that  his  performance  would  be  guided  by  the 
words  of  his  contract  rather  than  by  principles  of  duty, — that  words 
sold  and  delivered  according  to  contract,  for  the  purpose  of  earning 
hire,  would  fail  of  creating  sympathy  and  persuasion  in  proportion 
as  they  were  suggestive  of  eflFrontery  and  selfishness ;  and  that  the 
standard  of  duty  throughout  the  whole  class  of  advocates  would  be 
degraded.  It  may  also  well  be,  that,  if  contracts  for  hire  could  be 
made  by  advocates,  an  interest  in  litigation  might  be  created  contrary 
to  the  policy  of  the  law  against  maintenance ;  and  the  rights  of  attor- 
neys might  be  materially  sacrificed,  and  their  duties  be  imperfectly 
performwl  by  unscrupulous  advocates :  and  these  evils,  and  others 
which  might  be  suggested,  would  be  unredeemed  by  a  single  benefit 
that  we  can  perceive. 

The  subject  has  been  often  and  ably  discussed ;  so  that  we  have 
*7891  ^^^^^y  ^^^^  T[^OTe  than  sufficient.  We  *would  only  add,  that, 
^  in  the  growth  of  the  English  law,  the  advocates  have  been 
important  agents  in  establishing  the  liberty  of  thought  and  speech 
ana  action  which  has  resulted  from  the  contests  in  courts  where  such 
liberty  has  been  contended  for.  The  English  advocates  in  our  histo- 
rical trials  are  entitled  to  be  gratefully  remembered :  and  it  must  not 
be  forgotten  that  their  minds  were  trained  in  the  practice  of  advocacy 
without  any  contract.  So  also  the  Boman  jurists  are  entitled  to  be 
gratefully  remembered,  because  their  intuitive  sense  of  right  showed 
to  them  where  right  was  in  the  conflicts  of  interest  perpetually  arising 
as  the  relations  of  man  to  man  multiplied :  and  their  words  have 
helped  to  guide  succeeding  generations  m  their  search  for  right  when 
similar  conflicts  arose.  And  it  must  not  be  forgotten  that  throughout 
the  Boman  system  it  was  held  that  an  advocate  and  a  professor  of  law 
would  be  degraded  by  a  contract  of  hiring,  and  that  This  reward  was 
to  be  gratuitous. 

Mr.  Kennedy  has  cited  the  Digest,  Lib.  60,  Tit.  IS,  articles  10  and 
12,  on  which  we  have  remarked  above.  The  title  relates  to  the  limits 
of  the  extraordinaria  cognitio  of  the  Prsases :  and  it  may  not  be  super- 
fluous to  add  article  6,  expressly  excluding  therefrom  suits  by  the 
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class  of  professors  of  law,  for  a  reason  applicable  to  all  advocates, — 
"Ne  juris  quidem  civilis  professoribus  jus  dioent;  est  quidem  res 
sanctissima  civilis  sapieutia :  sed  qu»  pretio  nummario  non  sit  aesti- 
manda  uec  dehonestanda :  *  *  *  quaedam  enim  tametsi  honest^  accipi- 
antur  inhonestd  tamen  petuntur." 

On  principle,  then,  as  well  as  on  authority,  we  think  that  there  is 
good  reason  for  holding  that  the  relation  of  counsel  and  client  in  liti- 
gation creates  the  incapacity  to  make  a  contract  of  hiring  as  an  advo- 
cate. It  follows  that  tne  requests  and  promises  of  the  defendant,  and  j 
the  services  of  the  plaintiff,  created  '^'neither  an  obligation  nor  f^jaq 
an  inception  of  obligation,  nor  any  inchoate  right  whatever  ^ 
capable  of  being  completed  and  made  into  a  contract  by  any  subse- 

auent  promise.  By  reason  of  that  incapacity  the  present  case  is 
istinguishcd  from  Lampleigh  v.  Brathwait,  Hobart  105,  and  the  cases 
following  thereon.  In  all  of  them  the  defendant  was  assumed  to  have 
received  from  the  plaintiff  such  a  valuable  consideration  as  would 
have  made  a  valid  contract  if  a  promise  had  been  made  before  the 
consideration  had  passed.  Here,  the  defendant  received  nothing  from 
the  plaintiff  which  was  capable  of  forming  a  consideration  to  support 
a  promise  at  whatsoever  time  such  promise  may  have  been  made..  In 
Lampleigh  v.  Brathwait,  it  was  assumed  that  the  journeys  which  the 
plaintiff  performed  at  the  request  of  the  defendant,  and  the  other  ser- 
vices he  rendered,  would  have  been  sufficient  to  make  any  promise 
binding  if  it  had  been  connected  therewith  in  one  contract ;  the  pecu- 
liarity of  the  decision  lies  in  connecting  a  subsequent  promise  with  a 
prior  consideration  after  it  had  been  executed,  rrobably,  at  the  pre- 
sent day,  such  service  on  such  request  would  have  raised  a  promise 
by  implication  to  pay  what  it  was  worth ;  and  the  subsequent  prom- 
ise of  a  sum  certain  would  have  been  evidence  for  the  jury  to  fix  the 
amount. 

On  the  same  principle,  the  cases  cited  in  sequel  to  Lampleigh  v. 
Brathwait  are  also  distinguished.  In  each  of  those  cases  the  de^nd- 
ant  had  by  the  permission  of  the  plaintiff  received  value  belonging  to 
the  plaintiff  which  was  sufficient  to  support  any  promise.  As  to  one 
cla8s>  the  original  promise  was  excluded  by  the  Statute  of  Frauds, 
b.ut  a  subsequent  promise  was  held  to  be  evidence  to  support  an  action 
on  an  account  stated:  Pinchon  v.  Chilcott,  8  C.  &  P.  236  (E.  C.  L.  R. 
vol.  14) ;  Seago  v.  Deane,  4  Bingh.  459  (B.  C.  L.  R.  vol.  18),  1  M.  &  P. 
227;  Cocking  v.  Ward,  ♦I  C.  B.  858  (E.  0.  L.  R.  vol  50).  .^^.^ 
As  to  another  class,  a  claim  in  equity  to  money  was  converted  '■ 
into  a  cause  of  action  at  law  by  an  express  promise  to  pay  it  to  the 
plaintiff:  Roper  v.  Holland,  8  Ad.  &  E.  99  (E.  C.  L.  R.  vol.  30),  4  N. 
&  M.  668 ;  Topham  v.  Morecraft,  8  Ellis  &  B.  972  (E.  C.i.  R.  vol.  92)  ; 
Moor  V.  Hill,  JPeake's  Add.  Cas.  10.  For  these  reasons,  we  think  that 
the  plaintiff^s  case  is  not  within  the  principle  of  Lampleigh  v.  Brath- 
wait :  and  we  do  not  consider  it  to  be  our  duty  to  extend  the  applica- 
tion of  that  principle. 

With  respect  to  the  claim  for  compensation  for  leaving  Birmingham 
and  coming  to  London,  and  for  services  in  issuing  publications  for  the 
purpose  of  creating  a  prepossession  in  favour  of  the  defendant,  there 
are  several  answers,  of  which  two  will  suffice.  The  first  is  that  these 
services  were  ancillary  to  the  service  as  an  advocate :  andj  if  the  prin- 
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cipal  service  could  not  be  the  subject  of  a  contract,  neither  could  any 
service  which  was  merely  accessory  thereto,  and  of  no  value  withoat 
the  principal.  The  second  is,  that  the  account  is  stated  of  the  total 
of  tne  claims :  and,  if  any  one  of  the  claims  of  undefined  amount  is 
to  be  omitted,  the  statement  of  the  account  is  disproved,  and  the  action 
founded  upon  such  statement  of  account  fails. 

We  have  now  gone  through  the  whole  of  the  case:  and  we  come 
to  the  conclusion  that  the  plaintiff  has  not  established  a  cause  of 
action.  It  follows  that  the  rule  must  be  made  absolute  to  enter  the 
verdict  for  the  defendants. 

If  the  judgment  on  this  part  of  the  rule  should  be  reversed  in  a 
Court  of  error,  it  will  then  become  our  duty  to  dispose  of  the  remain- 
ing part,  relating  to  a  new  trial ;  and  following  the  precedent  in  Betts 
♦7421  ^-  ^®^^*®8,  28  Law  J.,  Q.  B.  870,  1  Ellis  &  Ellis  *990  (E.  C. 
J  L.  R.  vol.  102),(a)  we  order  the  part  of  the  rule  relating 
thereto  to  be  suspended  until  further  order. 

Bule  absolute  accordingly. 

(a)  The  Jadgment  of  the  Court  of  Qaeen's  Bench  in  Betta  «.  Mensie«,  wmt  affirmed  in  the 
Exoheqaer  Chamber  (1  Elli«  A  Ellis,  1020  (E.  C.  L.  R.  vol.  102);  bat  it  was  reversed  by  the 
House  of  Lords. 


In  a  note  to  the  principal  case,  which 
was  written  by  the  accomplished  Phila- 
delphia editor  of  the  American  Law 
Register,  2  Am.  L.  R.,  N.  8.  (1863) 
372,  the  question  as  to  the  propriety 
of  lawyers  suing  for  their  fees  is  dis- 
cussed in  the  best  taste,  and  the  au- 
thorities are  judiciously  commented 
upon. 

What  impresses  the  reader  of  Chief 
Justice  Erie's  admirable  opinion  is 
the  tone  of  judicial  severity  in  which 
he  passes  sentence,  as  it  were,  upon 
Mr.  Kennedy.  The  moral  weight  of 
professional  sentiment  must  be  im- 
mense, when  its  official  exponent  ven- 
tures to  find  *an  historical  parallel  fot 
a  fellow-member  in  <*  Suilius,  an  advo- 
cate of  singular  infamy."  The  e»prtt 
de  corps  of  the  fraternity  must  have 
been  outraged  by  Mr.  Kennedy's  con- 
duct, or  such  language  would  not  have 
been  justified  by  his  fellow-barristers. 

It  is  impossible  to  doubt  that  this 
feeling  of  dignity  intensifies  the  self- 
respect,  and  thus  fortifies  the  character 
of  its  possessor.  And  where  vast 
responsibility  rests  it  is  of  the  utmost 


importance  that  integrity  should  be 
guaranteed  by  all  possible  securities. 
Chief  Justice  Gibson,  it  is  true,  poured 
out  his  unmeasured  soorn  upon  the 
'Mignity  of  the  robe,"  as  he  was 
pleased  to  term  it,  which  he  looked 
upon  as  an  antiquated  fashion :  Foster 
V.  Jack,  4  Watts  334 :  If,  however,  his 
anticipation  proves  to  be  correct,  and 
dignified  bearing  does  go  out  ai 
vogue,  the  elevated  type  of  character, 
of  which  it  is  the  outward  expression, 
will  assuredly  disappear  with  it.  Such 
a  blast  of  contempt  for  what  is  ordina- 
rily deemed  estimable,  provokes  a 
contrast  between  the  periods  in  which 
such  opposite  views  prevail;  and  few 
will  venture  to  dispute  the  superior 
eminence  of  the  lawyers  who  either 
practised  or  were  educated  in  the  days 
when  Chief  Justice  Tilghman  with 
highbred  and  dignified  courtesy  pre* 
sided  over  the  deliberations  of  the 
Supreme  Court,  and  gave  tone  to  the 
Bar  of  Pennsylvania. 

One  of  the  earliest  cases  is  Brack- 
enridge  v.  M'Farland,  Add.  (Penn.  G. 
P.  1793)  49,  in  which  that  eccentric 
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man,  afterwards  Judge  Brackenridge, 
was  allowed  to  recover,  under  the 
direction  of  the  Court,  what  the  jury 
considered  a  just  compensation  for  his 
services  as  counsel.  This  ease,  how- 
ever, was  overruled  after  full  consider- 
ation in  Mooney  v.  Lloyd,  5  S.  &  R. 
(1819)  411,  hy  the  Supreme  Court, 
with  the  concurrence  of  all  the  Judges. 
In  Gray  t;.  Brackenridge,  2  Penn. 
(1830)  75,  Judge  Oibson  changed  sides, 
and  united  with  Judge  Smith  against 
Judge  Rogers  in  overruling  Mooney 
9.  Lloyd.  He  afterwards  justified  his 
position  on  the  ground  that  the  profes- 
sion is  a  mere  trade :  Foster  v.  Jack,  4 
Watts  (1835)  334.  As  the  law  now 
stands  in  that  state  a  counsellor  may 
recover  his  fees  like  an  attorney: 
Baulsbaugh  v.  Frazcr,  7  Harris  (1852) 
95 ;  Dubois's  Appeal,  2  Wr.  (Pa.  1861) 
231.  In  New  Jersey  the  high-toned 
ruling  of  the  principal  case  obtains, 
and  no  suit  can  be  brought  by  an 
advocate  to  recover  compensation  for 


his  professional  services:  Seeley  v. 
Crane,  3  Green  (1835)  35 ;  Van  Alta 
V.  McRinney,  1  Harrison  (1837)  235. 
But  the  other  States  adopted  the 
later  Pennsylvania  view :  Thurston  v, 
Percival,  1  Pick.  (Mass.  1823)416; 
Ames  0.  Gilman,  10  Met.  (Mass.  1845) 
239;  Stevens  v.  Adams,  23  Wend. 
(N.  Y.  1840)  267;  Adams  v.  Stevens, 
24  Id.  (1841)  461 ;  Wilson  v.  Burr,  25 
Id.  (1841)  386 ;  Merritt  v.  Lambert, 
10  Paige  Ch.  (N.  T.  1843)  352; 
Wallis  V,  Laubat,  2  Denio  (1845)  607 ; 
Stevens  v.  Monges,  1  Harrington  (Del. 
1832)  127 ;  Duncan  v.  Breithaupt,  1 
McCord  (S.  C.  1821)  149;  Clendinen 
V.  Black,  2  Bailey  (S.  C.  1831)  488; 
Christy  v.  Douglas,  Wright  (Ohio 
1834)  485;  Bidrd  v.  RateUffe,  10 
Texas  (1853)  81;  Webb  v.  Browning 
14  Mo.  (1851)  854;  Newman  v. 
Washington,  Mart.  &  Yerc;.  (Tenn. 
1827)  79;  Rust  v.  Larue,  4  Littell 
(Kentucky  1823)  411;  Caldwell  v. 
Shepherd,  6  Mun.  (Ky.  1827)  389. 
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SHEEBORN  v.  TOLLEMACHE,  commonly  called  LORD  HUNT- 
INGTOWER.    Jin.  81. 

An  aetion  will  not  Hit  upon  th«  implied  oontraet  contained  in  the  defoMaaoe  of  a  warrant  of 
attorney. 

An  attempt  to  enforce  a  warrant  of  attorney  nearly  twenty  yean  old  by  a  motion  to  enter  ap 
Judgment  thereon  in  the  Court  of  Qaeen's  Bench,  having  been  defeated  by  the  banlmiptcy  and 
certificate  of  the  defendant,  an  action  waa  afterwards  brought  in  thia  Court  upon  the  implied 
contract  contained  in  the  defeaaance : — The  Court  set  aside  the  proceedinga  aa  being  against 
good  faith. 

LcsH,  Q.  C,  on  a  former  day  in  this  term,  obtained  a  rule  nisi  to 
stay  the  proceedings  in  this  cause,  on  the  ground  that  the  action  was 
brought  against  good  faith,  and  on  the  grounds  that  the  same,  being 
brought  on  a  warrant  of  attorney  more  than  ten  years  old,  was  an 
attempt  to  evade  the  rule  of  Court  that  leave  to  enter  up  judgment  on 
a  warrant  of  attornev  more  than  ten  years  old  is  to  be  obtained  by 
order  of  a  Judge  made  on  a  summons  to  show  cause,  and  also  to  evade 
an  order  of  the  Court  of  Queen's  Bench  discharging  a  rule  obtained 
by  the  plaintiff  in  Michaelmas  Term  last  for  entering  up  judgment  on 
the  said  warrant  of  attorney ;.  and  that  no  action  will  lie  on  a  warrant 
of  attorney. 

The  aflBda  vits  upon  which  the  motion  was  founded  stated  amongst  other 
things,  that  the  writ  in  this  action  was  issued  on  the  26th  of  November, 
1862;  and  the  declaration  delivered  on  the  6th  of  January,  1863,  setting 
forth  a  warrant  of  attorney,  bearing  date  and  executed  by  the  defendant 
on  the  5th  of  December,  1842,  authorizing  judgment  to  be  entered  up  in 
♦7431  ^^^  *Court  of  Queen's  Bench  against  him  at  the  suit  of  the  plain- 
-I  tiff  for  8400Z.,  and  also  a  defeasance  to  the  said  warrant  of 
attorney  bearing  date  and  executed  by  the  defendant  on  the  same  day, 
in  which  it  was  stated  that  the  warrant  of  attorney  was  given  to  secure 
the  payment  from  the  defendant  to  the  plaintiff  on  the  5th  of  Decem- 
ber, 1843,  of  422SI,  with  interest  at  6  per  cent.,  and  alleging  as  a 
breach  the  non-payment  of  the  42282.  and  interest:  That  the  said 
warrant  of  attorney,  and  a  certain  other  warrant  of  attorney  to  enter 
up  judgment  in  the  Court  of  Queen's  Bench  for  48,800?.,  given  by  the 
defendant  at  the  same  time  to  one  Edward  Sherborn,  deceased,  the 
brother  of  the  plaintiff  and  to  whom  he  was  administrator,  were 
respectively  given  by  the  defendant  to  the  plaintiff  and  his  said 
brother  (who  claimed  to  be  creditors  of  the  plaintiff  on  certain  bilU 
of  exchange)  to  induce  them  to  withdraw  their  opposition  to  the  grant 
of  a  certificate  in  bankruptcy  to  the  defendant,  tnen  a  prisoner  in  the 
Queen's  Prison :  That,  on  the  6th  of  July,  1858,  the  defendant  was 
again  adjudicated  a  bankrupt^  and  on  the  19th  February,  1854, 
obtained  his  certificate  under  such  last-mentioned  bankruptcy :  That, 
on  the  1st  of  November  last,  the  plaintiff  caused  a  summons  to  be 
taken  out  in  the  Court  of  Queen's  Bench  calling  upon  the  defendant 
to  show  cause  why  he  (the  plaintiff)  should  not  be  at  liberty  to  enter 
up  judgment  on  the  said  warrant  of  attorney  so  given  by  the  defend- 
ant to  him  as  aforesaid,  and  in  the  affidavit  used  bv  him  in  support 
of  the  said  summons  on  the  hearing  thereof  alleged  that  the  sum  then 
due  to  him  in  respect  of  the  sum  purporting  to  be  secured  by  the  said 
warrant  of  attorney  was  8408t;  and  that,  on  the  same  day,  the  plain- 
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tiflF,  as  administrator  of  his  brother,  Edward  Sherborn,  caused  a 
summons  to  be  taken  out  in  the  Court  of  Queen's  Bench  calling  upon 
the  plaintiff  to  *show  cause  why  he  should  not  be  at  liberty  ri^nAA 
to  enter  up  judgment  on  the  saia  warrant  of  attorney  so  given  *■ 
by  him  to  the  said  Edward  Sherborn  as  aforesaid,  and  in  the  affidavit 
used  by  him  in  support  of  the  last-mentioned  summons  alleged  that 
the  sum  then  due  to  him  as  administrator  of  the  said  Edward  Sher- 
born as  aforesaid  in  respect  of  the  sum  purporting  to  be  secured  by 
the  last-mentioned  warrant  of  attorney  was  48,066i. :  That  the  defend- 
ant filed  afiSidavits  in  opposition  to  the  said  summonses  respectively, 
to  the  effect,  amongst  other  things,  that  he  had  been  adjudicated  a 
bankrupt  on  the  6th  of  July,  1858,  and  had  obtained  his  certificate 
under  the  said  bankruptcy  on  the  19th  of  February,  1854,  and  was 
thereby  discharged  from  all  liability  upon  the  said  warrants  of  attor- 
ney:  That  the  said  summonses  came  on  to  be  heard  before  Blackburn, 
J.,  on  the  18th  of  November  last,  when  that  learned  Judge  declined  to 
make  an  order,  on  the  ground  of  such  discharge :  That,  on  the  22d 
of  November  last,  the  plaintiff  obtained  rules  in  the  Court  of  Queen's 
Bench  calling  on  the  defendant  to  show  cause  why  he  should  not  be 
at  liberty  to  enter  up  judgments  on  the  said  warrants  of  attorney 
respectively,  and,  in  support  of  his  application  for  the  said  rules, 
caused  an  affidavit  to'  be  filed  by  his  attorney,  setting  forth  certain 
alleged  facts  for  the  purpose  of  showing  that  the  certificate  obtained 
by  the  defendant  under  his  last  mentioned  bankruptcy  was  void  by 
reason  of  gaming  or  wagering  or  concealment  of  property :  That  cause 
was  shown  against  the  said  rules  respectively  on  the  defendant's  behalf 
on  the  25th  of  November  last ;  and  that,  in  opposition  to  the  said  rules, 
the  defendant  made  affidavit  denying  specially  all  and  each  of  the 
alleged  facts  set  forth  in  the  said  affidavits  of  the  plaintiff's  attorney 
for  the  purpose  of  showing  that  the  defendant's  said  certificate  was 
void  as  aforesaid ;  and  *that,  on  the  hearing  of  the  said  rules,  r^^jx 
the  counsel  for  the  plaintiff  urged  the  Court  to  grant  an  issue  ^ 
to  try  whether  the  certificate  was  void  or  not ;  but  that  the  Court 
refused  to  grant  such  issue,  and  discharged  the  said  rules  respect- 
ively, on  the  ground  that  the  defendant  was  discharged  from  all 
liability  on  the  said  warrants  of  attorney  respectively  by  his  said  bank- 
ruptcy and  certificate,  and  that  no  sufficient  grounds  had  been  laid 
before  the  Court  to  show  that  the  defendant's  certificate  was  void : 
And  that,  on  the  26th  of  November  last,  the  writ  in  this  action  was 
issued,  and  also  a  writ  against  the  defendant  at  the  suit  of  the  plaintiff 
as  administrator  of  Edward  Sherborn,  which  last- mentioned  writ  the 
defendant  believed  to  have  been  issued  in  respect  of  the  warrant  of 
attorney  so  given  by  him  to  the  said  Edward  Sherborn  as  aforesaid. 

The  learned  counsel  submitted  that  this  was  an  improper  attempt 
to  evade  the  control  which  the  Courts  exercise  over  warrants  of 
attorney :  and  he  referred  to  Harries  v.  Thomas,  2  M.  &  W.  82,t  and 
Gibbs  V.  Ralph,  14  M.  &  W.  804,t  to  show  that  the  proceedings  will 
be  stayed  where  an  action  is  continued  or  a  fresh  action  brought  after 
the  withdrawal  of  a  juror;  to  Dent  v,  Basham,  9  Exch.  469,t  and 
Hookpayton  v.  Bussell,  10  Exch.  24,t  to  show  that  no  action  will  lie 
upon  a  Judge's  order;  to  Clarke  v,  Figes,  2  Stark.  N.  P.  C.  234  (E.  C. 
L.  R.  vol.  8),  where  it  is  laid  down  by  Lord  Tenterden  that  a  warrant 
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of  attorney  cannot  be  declared  on ;  and  to  Shaw  v.  The  Marquis  ot 
Worcester,  4  M.  &  P.  21,  6  Bingh.  885,  to  show  that  a  warrant  of 
attorney  is  not  an  instrument  upon  which  it  is  necessary  to  assign 
breaches  under  the  statute  8  &  9  W.  8,  c.  11,  s.  8,  such  an  instrument 
not  appearing,  as  Tindal,  C.  J.,  says,  to  be  within  the  mischief  of  the 
Act,  "  for,  the  Courts  of  common  law  might  at  any  time,  of  their  own 
♦7461  P^^P®^  jurisdiction,  receive  *an  application,  and  afford  redres.^, 
-'  if  the  instrument  were  made  the  means  of  oppression  or 
injustice." 

Williams,  J. — The  declaration  here  seems  to  treat  the  defeasance 
as  an  implied  covenant  to  pay  the  money.  The  action  may  be  a  wild 
experiment :  but  the  question  is  whether  we  have  authority  to  sup- 
press it  in  this  way.  If  you  think  it  worth  while,  you  may  take  a 
rule. 

Coleridge,  Q.  C,  and  Soil  showed  cause. — The  defeasance  contains 
an  express  agreement  on  the  part  of  the  defendant  to  pay  the  money : 
and,  assuming  that  the  plaintiff *a  remedy  upon  that  may  be  doubtful, 
the  Court  will  not  deprive  him  of  an  opportunity  of  arguing  it  upon 
demurrer.  Clarke  w.  Figes,  2  Stark.  N.  T.  C.  234  (E.  C.  L.  R.  vol.  3), 
does  not  affect  this  case :  the  question  was  whether  a  warrant  of  attor- 
ney was  an  instrument  of  specialty,  and  so  an  answer  to  a  plea  that 
the  cause  of  action  did  not  accrue  within  six  years.  And  in  Shaw  t\ 
The  Marquis  of  Worcester,  4  M.  &  P.  21,  8  Bingh.  385  (E.  C.  L.  R, 
vol.  11),  it  was  not  suggested  that  the  warrant  of  attorney  might  not 
have  a  collateral  operation  quite  independent  of  its  technical  character. 
In  Mony penny  v,  Monypenny,  9  House  of  Lords  Cases  114,  the  House 
of  Lords  held  that  a  grantee,  by  deed  of  settlement  on  marriage,  of 
an  annuity  charged  on  lands,  in  which  deed  the  grantor  (tbera 
being  no  fraud)  declared  himself  entitled  in  fee  simple  to  the  lands 
charged,  might  treat  such  declaration  as  a  covenant,  and,  upon  its 
afterwards  appearing  that  the  grantor  had  really  only  a  life  estate, 
might  proceed  against  his  estate  to  obtain  payment  of  the  arrears  of 
the  annuity.  There  are  many  cases  in  which  a  deed  may  be  used  for 
a  purpose  which  was  not  in  the  minds  of  the  parties  at  the  time  of  itd 
*7471  ^^^^^^^^^«  [WiLLSS,  J. — But  not  in  a  ^manner  inconsistent 
-I  with  it.]  If  the  argument  on  the  part  of  the  defendant  be  well 
founded,  the  point  is  open  to  him  on  demurrer.  No  precedent  has 
been  cited  for  so  extraordinary  an  interference  as  this.  [Willss,  J. 
— The  substance  of  the  agreement  between  the  parties  to  the  warrant 
of  attorney  is,  that,  in  case  of  default,  there  shall  be  a  judgment  with- 
out a  writ.  Instead  of  acting  upon  that,  the  plaintiff  saddles  the 
^  defendant  with  the  costs  of  an  action.  Besides  being  substantially 
wrong,  therefore,  the  proceeding  is  technically  wrong.  In  Farrall  v. 
Hilditch,  5  C.  B.  N.  S.  840  (E.  C.  L.  R.  vol.  94),  an  indenture  made 
between  the  plaintiff  and  defendant  recited  that  the  former  was  seised 
or  entitled  to  certain  hereditaments  and  premises,  subject  to  a  mort- 
gage and  further  charge,  that  he  was  indebted  to  the  defendant  in  the 
sum  of  100^.  for  goods  sold  and  delivered,  that  the  defendant  had 
commenced  an  action  against  him  to  recover  the  same,  and  that  the 
plaintiff,  being  desirous  of  staying  the  action  and  of  securing  to  tho 
defendant  the  payment  of  his  debt,  had  proposed  and  agreed  to  convey 
the  hereditaments  and  premises  to  him,  suoject  to  the  encumbrances, 
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upon  certain  trusts  for  securing  the  same.  It  then  recited  as  follows, 
— '•  And  it  has  also  been  agreed  between  the  [plaii^ifT]  and  [defend- 
ant] that  he  the  [defendant]  shall  be  at  liberty  to  sign  judgment  in 
the  said  action  so  commenced  against  the  [plaintiff]  as  aforesaid,  but 
that  no  execution  shall  issue  thereon  until  this  present  security  he  realized.''^ 
The  indenture  then  proceeded  to  convey  the  premises  to  the  defend- 
ant upon  certain  trusts.  This  Court  held  that  the  latter  recital 
amounted  to  a  covenant  by  the  defendant  not  to  issue  execution  until 
the  realization  of  the  security, — because  no  such  agreement  existed 
independently  of  the  deed.] 

LiLsh,  Q.  C,  in  support  of  his  rule,  submitted  that  *the  cir-   r^y^o 
cumstance  of  no   instance  being  found  of  an  action  being   L 
brought  upon  a  warranty  of  attorney,  was  of  itself  almost  decisive 
of  the  question.    He  was  then  stopped  by  the  Court. 

Eble,  C.  J. — ^I  am  of  opinion  that  this  rule  should  be  made  abso- 
lute. A  warrant  of  attorney  is  an  instrument  having  certain  known 
properties,  making  the  party  giving  it  liable  to  certain  known  pro- 
ceedings :  and  the  Courts  have  from  time  immemorial  exercised  an 
extensive  control  over  the  proceedings  to  enforce  payment  of  the 
money.  To  allow  the  creditor  to  bring  an  action  upon  it,  would  be 
to  give  him  a  totally  different  remedy  from  that  which  the  practice  has 
hitherto  given  him.  The  judgment  of  the  Court  in  Snaw  v.  The 
Marquis  of  Worcester,  4  M.  &  P.  21,  6  Bingh.  885  (E.  C.  L.  E.  vol. 
19),  contains  a  statement  of  the  doctrine  on  which  I  rely.  The  ques- 
tion there  was  whether  it  was  necessary  to  assign  breaches  under  the 
8  &  9  W.  8,  c.  11,  s.  8,  on  a  warrant  of  attorney  given  as  a  security 
for  an  annuity :  and  Tindal,  C.  J.,  said :  "  As  the  law  stood  at  the 
time  this  Act  was  passed,  if  there  was  a  judgment  in  a  Court  of  law  for 
a  penal  sum,  either  upon  a  demurrer,  or  upon  a  cognovit  actionem, 
or  by  default,  the  defendant  was  exposed  to  the  danger  of  an  execu- 
tion for  the  whole  penalty,  and  had  no  mode  of  preventing  such  an 
inconvenience  but  by  filing  a  bill  in  equity;  and  the  statute  was 
penned  to  prevent  such  a  mischief,  by  compelling  the  plaintiff  to 
show  upon  the  record  in  the  Court  of  common  law  the  amount  of  the 
debt  and  damages  really  due,  and  of  enabling  the  defendant  to  dis- 
pute such  amount  before  a  jury ;  thus  making  an  appeal  to  a  Court 
of  equity  altogether  unnecessar v.  But  a  warrant  of  attorney  to  enter 
up  a  judgment  as  a  security  for  a  debt  on  demand  was  known  in 
practice  to  the  Courts  of  common  law  long  *before  the  Statute  r^nAQ 
of  William.  It  was  a  proceeding  subject  to  their  cognisance  '■ 
and  interference  from  the  earliest  times,  and  has  been  regulated  by 
various  rules  of  Court,  as  the  protection  of  the  defendant  or  the  pur 
*^ poses  of  justice  seemed  to  demand.  Such  an  instrument,  therefore, 
does  not  appear  to  be  within  the  mischief  of  the  Act ;  for  the  Courts 
of  common  law  might  at  any  time,  of  their  own  proper  jurisdic- 
tion, receive  an  application  and  afford  redress,  if  this  instrument  were 
made  the  means  of  oppression  or  injustice."  I  think  it  would  be 
quite  contrary  to  the  spirit  and  intention  of  the  instrument  that 
it  should  be  made  the  foundation  of  an  action.  This,  therefore^ 
being  a  proceeding  against  good  faith,  the  rule  for  staying  the  action 
must  be  made  absolute. 
Williams,  J. — I  am  entirely  of  the  same  opinion.    It  is  perfectly 
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obvious,  that,  when  a  man  gives  a  warrant  of  attorney,  he  gives  it 
upon  the  understanding  that  the  sole  remedy  of  the  creditor  against 
him  upon  it  is  by  entering  up  judgment  thereon.  To  do  that  which 
it  was  the  understanding  of  the  parties  he  should  not  do,  clearly  is  a 
breach  of  good  faith. 

WiLLBS;  J. — ^I  am  of  the  same  opinion.  The  law  has  provided  a 
special  mode  of  recovering  a  debt  secured  by  a  warrant  of  attorney, 
viz.,  by  entering  up  judgment.  To  proceed  to  recover  it  by  action 
would  be  wholly  inconsistent  with  the  object  and  intention  of  the 
party  giving  sucn  a  security. 

Keating,  J. — I  am  of  the  same  opinion.  It  would  entirely 
frustrate  the  intention  of  the  parties,  to  allow  an  action  to  be  brought 
upon  a  supposed  implied  covenant  contained  in  the  defeasance  of  a 
warrant  of  attorney.  Rule  absolute. 


*750]        *HURST  and  Others  v.  SHELDON.    Jan.  81. 

An  equitable  elaim  ia  not  the  subject  of  an  interpleader  sommonfl. 

This  was  an  action  brought  by  the  plaintiffs,  who  are  boatmen  at 
Ramsgate  and  Broadstairs,  to  recover  the  sum  of  1500t  which  was 
agreed  to  be  paid  by  the  defendant  to  the  plaintiflts  for  their  services 
and  assistance  with  boats  or  luggers  in  and  about  the  salvage  of  the  brig 
Elizabeth  (belonging  to  the  defendant)  and  her  cargo  and  freight  from 
loss  by  perils  of  the  sea,  or,  in  the  event  of  a  failure  to  prove  such 
agreement,  for  such  amount  of  compensation  as  a  jury  might  think 
fit  to  give  the  plaintif&  for  such  services.  The  declaration  was 
delivered  on  the  24th  of  December  last.  On  the  8th  of  December, 
the  defendant  received  the  following  notice  of  claim : — 

"8th  December,  1862. 
"Elizabeth. 

"Dear  Sir, — Understanding  that  you  are  about  to  pay  the  sum 
of  1500Z.  to  the  Broadstairs  and  Ramsgate  boatmen  m  this  case, 
I  beg  to  inform  you  that  my  clients,  the  master,  owners,  and  crew  of 
the  steam-tug  Ruby,  claim  to  participate  therein,  and  that  it  is  my 
intention  to  apply  to  the  Judge  of  the  Admiralty  Court  for  a  moni- 
tion calling  upon  vou  to  pay  the  said  sum  of  1500Z.  into  the  registry 
of  the  Court,  to  abide  his  decision.  This  monition  shall  be  applied 
for  and  served  as  soon  as  possible,  and  in  the  mean  time  you  will 
please  to  consider  this  as  a  notice  not  to  part  with  any  portion  of  the 
said  sum.  "  W.  Rothery." 

On  the  1st  of  January  instant  the  defendant  took  out  and  served 
upon  the  plaintiff  and  the  claimants  an  interpleader  summons,  as' 
follows : — 

761*1  *'  ^^^  ^^^  plaintifib,  and  Thomas  James  Holland,  the  captain, 
•J  and  the  owners  and  crew  of  the  steam-tug  Ruby,  the  claimants, 
&c.,  attend  me,  &c.,  to  show  cause  why  they  should  not  appear  and  state 
the  nature  and  particulars  of  their  respective  claims  in  this  cause,  and 
maintain  or  relinquish  the  same,  and  abide  by  such  order  as  may  be 
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made  herein :  and   why  in  the  mean  time  all  further  proceedings 
should  not  be  staved." 

It  was  objected  on  the  part  of  the  plaintiffs  that  their  demand  in 
the  action  was  for  a  sum  of  1500Z.  agreed  to  be  paid  to  them  for  their 
services,  and  wholly  independent  of  any  claim  on  the  part  of  any 
other  person.  The  learned  Judge  (Byles,  J.)  expressed  some  doubt 
whether  he  had  power  under  the  circumstances  to  make  an  order ; 
but,  inclining  to  think  that  the  112th  section  of  the  Common  Law 
Procedure  Act,  1860  (23  &  24  Vict.  c.  126)  gave  him  such  power,(a) 
he  ordered  as  follows  : — 

"Upon  hearing  the  attorneys  or  agents  on  both  sides,  and  for 
Thomas  James  Holland,  the  captain,  and  the  owners  and  crew  of  the 
steam-tug  Ruby,  &c.,  I  do  *order  that  the  defendant  do  pay  the  r^n^n 
plaintiffs  the  sum  of  1500?.,  being  the  whole  amount  of  the  '- 
plaintifl&'  claim  upon  the  defendant  (except  12/27ths  thereof),  which 
12/27ths  are  to  be  paid  by  the  defendant  into  Court :  And  I  direct  an 
issue  to  be  tried  between  the  plaintiffs  on  the  one  side  and  the  captain, 
owners,  and  crew  of  the  Euby  on  the  other  side,  and  that  the  defend- 
ant defray  the  costs  to  this  date :  And  I  reserve  all  further  questions 
herein,  and  direct  all  further  proceedings  against  the  defendant  to  be 
stayed" 

Lush,  Q.  C;  on  a  former  day  in  this  term,  on  the  part  of  the  plain- 
tiffs, obtained  a  rule  nisi  to  rescind  this  order. — The  circumstances 
under  which  this  claim  arises  are  disclosed  in  an  affidavit  made  by 
Holland,  the  master  of  the  Buby  (which  is  made  an  exhibit  to  the 
ai&davit  in  support  of  the  interpleader  summons),  from  which  it 
appears  that  the  Elizabeth  being  in  distress  off  the  North  Foreland, 
a  lugger  from  Dover  went  to  their  assistance,  and  after  leaving  four 
of  its  crew  on  board,  the  rest  proceeded  in  search  of  a  steam-tug,  and, 
falling  in  with  the  Buby,  agreed  with  the  master  to  allow  him 
12/27ths  of  the  amount  of  salvage  recovered,  if  he  would  join  them. 
The  master  of  the  Buby  accordingly  proceeded  with  two  of  the  lug- 
ger's crew  in  search  of  the  Elizabeth,  but  was  unable  to  meet  with 
her.  In  the  mean  time  the  plaintiffs  had  gone  out  with  their  luggers 
from  Bamsgate  and  Broadstairs,  and  succeeded  in  carrying  the  Eliza- 
beth into  Yarmouth,  for  which  service  the  owner  agreed  to  give  theni 
1500Z.  The  master  and  owners  of  the  Buby,  claiming  a  share  of  the 
salvage,  commenced  a  suit  in  the  Admiralty  Court  against  the  owner 
of  the  Elizabeth.  Under  these  circumstances,  the  case  is  clearly  not 
one  for  an  interpleader  summons.  The  parties  are  not  claiming  the 
same  matter.  It  may  be  that  *the  master  and  owners  of  the  r^t^go 
Buby  have  an  equitable  claim  on  the  owner  of  the  Elizabeth  :  ^ 

(a)  ThtA  BMiion  enaotg,  that,  "where  an  action  has  been  oommenced  in  letpect  of  a  oommon 
law  claim  for  the  reeovery  of  money  or  goods,  or  where  goods  or  chattels  have  been  taken  or 
are  intended  to  be  taken  in  ezeeation  nnder  process  issued  from  any  one  of  the  superior  Coorts, 
or  from  the  Court  of  Common  Pleas  at  Lancaster  or  the  Court  of  Pleas  at  Durham,  and  the 
defendant  in  such  action,  or  the  sheriff  or  other  officer,  has  applied  for  relief  under  the  provi- 
sions of  the  1  A  3  W.  4,  0.  58,  it  shall  be  lawfol  for  the  Court  or  a  Judge  to  whom  such  appli- 
cation is  made  to  exercise  all  the  powers  and  authorities  given  to  them  by  this  Act  and  the 
hereinbefore-mentioned  Act,  though  the  titles  of  the  claimants  to  the  money,  goods,  or  chattels 
in  question,  or  to  the  proceeds  or  value  thereof,  haye  not  a  oommon  origin,  but  are  adverse  to 
and  independent  of  one  another." 
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but  they  have  no  common  interest  with  the  plaintifib  in  tbe  sum 
agreed  to  be  paid  to  the  latter  for  their  services. 

Mellish,  Q.  C,  showed  cause. — [Willes,  J. — This  is  hardly  a  case 
for  an  interpleader.  The  persons  whom  you  represent,  viz.,  the  cap- 
tain, owners,  and  crew  of  the  Ruby,  could  not  sue  the  defendant.] 
The  claim  of  the  captain  and  owners  of  the  Ruby,  no  doubt,  is  an 
equitable  one.  "[Willes,  J. — When  the  last  Common  Law  Procedure 
Act  was  in  its  progress  through  Parliament,  efforts  were  made  to  give 
the  Courts  of  common  law  powers  which  would  have  embraced  such^ 
a  case  as  this :  but  those  efibrts  were  successfully  opposed.] 

Murphy  appeared  for  the  defendant. 

Per  Curiam. — The  order  must  be  rescinded ;  but  without  costs. 

Rule  absolute,  without  costs. 


LOCKE  V.  MATTHEWS.    Jan.  22. 

In  1830,  A.  encloted  about  six  acres  of  waste  land  and  built  a  cottage  thereon,  and  was 
allowed  to  remain  in  possession  without  acknowledgment  or  payment  of  rent  down  te  the  jear 
1845,  when  the  steward  of  the  owner  of  the  fee  served  him  with  a  declaration  and  notice  in 
^ectment ;  whereupon  A.  consented  to  give  up  four  acres  of  the  land,  on  his  being  allowed  to 
continue  in  possession  of  the  cottage  and  th«  other  two  acres  until  his  death.  A.  died  in 
1861 : — ^eld,  that  that  which  took  place  in  1845  amounted  to  an  actual  entrj,  and  operated 
as  »  determination  of  the  original  tenancy  at  will  and  the  creation  of  a  new  tenancy,  and  coa- 
seqnently  that  the  period  of  limitation  prescribed  by  the  3  A  4  W.  4,  c.  27,  was  to  be  reckoned 
from  that  time. 

This  was  an  action  of  trespass  brought  to  try  the  right  to  the 
possession  of  a  cottage  and  two  acres  of  land  in  the  county  of  Somer- 
set. 

♦7^41       *There  were  several  pleas,  amongst  others  one  setting  up  a 
J  twenty  years  possession  under  the  Limitation  Act,  3  &  4  W.  4. 
c.  27,  s.  2. 

The  cause  was  tried  before  Keating,  J.,  at  the  last  Assizes  at  Wells, 
when  the  facts  which  appeared  in  evidence  were  as  follows : — Certain 
waste  lands  in  the  parish  of  Wiveliscombe  were,  in  the  year  1830, 
allotted  by  the  award  of  a  Commissioner  under  an  Enclosure  Act 
passed  in  1828  (9  G.  4,  c.  13,  private).  A  piece  of  about  six  acres  of 
a  waste  called  Slape  Moor,  part  of  that  which  was  allotted  to  one 
Beadon,  the  lord  of  the  manor,  but  which,  being  utterly  worthless, 
was  not  enclosed  by  him,  was  some  time  in  the  year  1880  enclosed  by 
Thomas  Locke,  the  father  of  the  plaintiff,  who  built  a  cotts^e  thereon, 
and  continued  in  possession  down  to  the  year  1845  without  interrup- 
tion, and  without  paying  any  rent.  In  1840,  Lord  Ashburton  pur-- 
chased  Beadon's  interest  in  the  manor ;  and  in  1845,  one  Reeves,  Lord 
Ashburton's  steward,  came  to  Locke's  cottage,  telling  him  that  he 
must  give  up  the  land,  and  that  it  had  become  Lord  Ashburtou's  pro- 
perty. Old  Locke  thereupon  said  that  the  late  owner  had  given  it  to 
him  for  his  life,  and  that  it  was  very  hard  that  he  should  be  turned 
out.  Shortly  afterwards,  Reeves  went  again  to  the  cottage  and  served 
Locke  with  a  declaration  and  notice  in  ejectment.  Locke  was  at  tbis 
time  confined  to  his  bed;  and  when  he  got  better  he  called  on  Reeves, 
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and  obtained  hia  consent  (on  the  part  of  Lord  Ashburton)  that  he 
(Locke)  and  hia  wife  should  retain  possession  of  the  cottage  and  two 
acres  of  the  land  for  their  respective  lives.  Nothing  further  was  done 
until  the  year  1861,  when,  Locke  and  his  wife  being  both  dead,  the 
land  in  question  was  added  to  one  of  Lord  Ashburton's  farms  in  the 
occupation  of  the  present  defendant. 

On  the  part  of  the  plaintiff^  it  was  insisted  that  old  ^Locke   r^t^rg 
had  acquired  a  title  by  twenty  years'  possession  under  the  8  &  ^ 
4  W.  4,  c.  27,  s.  2,  and  that  his  title  could  not  be  defeated  by  any  ^ 
thing  short  of  a  written  acknowledgment  of  title  in  Lord  Ashburton, 
or  payment  of  rent,  under  s.  14. 

For  the  defendant  it  was  submitted  that  what  passed  between  Locke 
and  Reeves,  Lord  Ashburton's  steward,  in  the  year  1845,  amounted 
in  point  of  law  to  a  determination  of  the  then  existing  tenancy  at 
will,  and  a  creation  of  a  new  tenancy  at  will,  and  that  consequently 
the  twenty  years  were  to  be  reckoned  from  that  time. 

The  learned  Judge  was  of  this  latter  opinion ;  and  under  his  direc- 
tion the  jury  returned  a  verdict  substantially  for  the  defendant, 
reserving  leave  to  the  plaintiff  to  move  to  enter  it  for  him  if  the  Court 
should  be  of  opinion  that  the  learned  Judge  ought  to  have  ruled 
upon  the  evidence  that  Thomas  Locke  had  obtained  an  indefeasible 
title  under  the  statute, — ^the  Court  to  have  power  to  draw  such  infer- 
ences of  fact  as  a  judge  or  jury  ought  to  draw. 

Sir  F.  Slade,  in  Michaelmas  Term  lasc^  obtained  a  rule  nisi  accord- 
ingly. 

Karslake,  Q.  C,  and  Kingdon  now  showed  cause. — That  which 
occurred  in  1845  clearly  amounted  to  a  determination  of  the  old  ten- 
ancy at  will,  and  the  creation  of  a  new  tenancy.  At  that  time  no 
title  had  been  acquired ;  and  the  period  of  limitation  would  run  from 
the  commencement  of  the  new  tenancy.  The  question  turns  mainly 
upon  the  7th,  10th,  and  14th  sections  of  the  Limitation  Act,  3  &  4 
W.  4,  c.  27.  The  7th  section  enacts  "  that,  when  any  person  shall  be 
in  possession  or  in  receipt  of  the  profits  of  any  land,  or  in  receipt  of 
any  rent,  as  tenant  at  will,  the  right  of  *the  person  entitled  r«<7eg 
subject  thereto,  or  of  the  person  through  whom  he  claims,  to  »• 
make  an  entry  or  distress  or  bring  an  action  to  recover  such  land  or 
rent,  shall  be  deemed  to  have  first  accrued  either  at  the  determination 
of  such  tenancy,  or  at  the  expiration  of  one  year  next  after  the  com- 
mencement of  such  tenancy,  at  which  time  such  tenancy  shall  be 
deemed  to  have  determined."  The  10th  section  enacts  that  '*  no  per- 
son shall  be  deemed  to  have  been  in  possession  of  any  land  within 
the  meaning  of  this  Act  merely  by  reason  of  having  made  an  entry 
thereon."  And  the  14th  section  provides,  **  that,  wnen  any  acknow- 
ledgment of  the  title  of  the  person  entitled  to  any  land  or  rent  shall 
have  been  given  to  him  or  his  agent  in  writing  signed  by  the  person 
in  possession  or  in  receipt  of  the  profits  of  such  land,  or  in  receipt  of 
sucn  renty  then  such  possession  or  receipt  of  or  by  the  person  by  whom 
such  acknowledgment  shall  have  been  given  shall  be  deemed,  according 
to  the  meaning  of  this  Act,  to  have  been  the  possession  or  receipt  of 
or  bv  the  person  to  whom  or  to  whose  agent  such  acknowledgment 
ahalf  have  been  given  at  the  time  of  giving  the  same,  and  the  right 
of  such  last-mentioned  person,  or  any  person  claiming  through  him, 
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to  make  an  entry  or  distress  or  bring  an  action  to  recover  such  land 
or  rent,  shall  be  deemed  to  have  first  accrued  at  and  not  before  the 
time  at  which  such  acknowledgment,  or  the  last  of  such  acknowledg- 
ments, if  more  than  one,  was  given."  It  will  be  contended  on 
the  part  of  the  plaintiff  that  nothing  short  of  an  acknowledgment 
in  writing  or  a  payment  of  rent  will  defeat  his  title  under  the 
I  statute.     But  any  act  on  the  part  of  the  lessor  or  the  owner  of  the 

fee  which  is  inconsistent  with  the  continuance  of  the  estate  at 
will,  operates  to  determine  it:  per  Hale,  C.  J.,  in  Hinchman  v.  lies, 
Ventris  247.  What  was  done  here  was  clearly  inconsistent  with  the 
*7*'71  ^continuance  of  the  original  tenancv  at  will :  and,  if  any  solemn 
^  act  was  required,  that  is  supplied  by  the  giving  up  of  four 
out  of  the  six  acres.  The  matter  is  well  put  by  Parke,  B.,  in  de- 
livering the  judgment  of  the  Court  in  Doe  d.  Bennett  v.  Turner,  7  M. 
!  &  W.  226.t     There,  A.,  in  1817,  let  B.  into  possession  of  lands  as 

I  tenant  at  will;  and  in  1827  A.  entered  upon  the  land  without  B.'s 

I  consent,  and  cut  and  carried  away  stone  therefrom :  and  it  was  held 

I  that  this  entry  amounted  to  a  determination  of  the  estate  at  will 

"The  finding  of  the  jury,"  says  the  learned  Baron,  ** necessarily  sup- 
poses, that,  after  the  determination  of  the  will  in  1827,  a  new  tenancy 
at  will  was  constituted.  The  effect  of  this  was  to  destroy  the  right 
of  action  which  had  accrued  in  1818;  for,  it  is  clear,  that,  after 
creating  a  new  tenancy  at  will,  the  lessor  of  the  plaintiff  could  bring 
no  action  until  that  new  tenancy  was  determined.  This  construction 
is  in  strict  conformity  with  the  language  of  the  7th  section,  which  pro- 
vides that  the  right  of  action  shall  accrue  at  the  end  of  the  first  year 
next  after  the  commencement  of  such  tenancy,  i,  e.  of  the  tenancy  under 
which  the  tenant  is  actually  holding,  not  at  the  end  of  one  year  next 
after  the  commencement  of  any  preceding  tenancy."  A  new  trial 
having  been  directed  in  that  case  because  the  attention  of  the  jury 
was  not  called  to  the  point  that  the  effect  of  a  determination  of  the 
will  was  to  make  a  tenancy  by  sufferance  only,  during  which  the  land 
lord  might  have  brought  his  ejectment  without  any  demand  of 
possession  or  other  act,  and  that  such  tenancy  at  sufferance  would 
continue  until  the  parties  created  a  new  tenancy  at  will  by  fresh 
agreement  between  them,  express  or  implied, — the  cause  went  down 
again,  and  Gurney,  B.,  told  the  jury,  in  summing  up,  that  the  acts  of 
the  lessor  of  the  plaintiff  amountea  to  a  determination  of  the  defend- 
*7581  ^°^^^  original  tenancy  at  will,  and  *that  it  was  for  them  to  con- 
■l  sider  whether  a  new  tenancy  at  will  had  been  created  by  the 
parties,  and  that,  if  they  thought  it  had,  they  must  find  for  the  lessor 
of  the  plaintiff,  because  such  tenancy  at  will  would  not  be  determined, 
under  any  construction  of  the  S  &  4  W.  4,  o.  27,  ss.  2,  7,  until  1827, 
and  the  ejectment,  having  been  commenced  in  Easter  Term,  1840, 
would  be  within  twenty  years  of  the  determination  of  such  tenancy: 
and  this  ruling  was  affirmed  in  error,  upon  a  bill  of  exceptions, — see 
Turner  v.  Doe  d.  Bennett,  9  M,  &  W.  648,t  where  Lord  Denman,  in 
giving  judgment,  says:  "The  intent  of  an  entry  is  undoubtedly  in 
many  cases  important;  but,  in  the  case  of  a  tenancy  at  will,  whatever 
be  the  intent  of  the  landlord,  if  he  do  any  act  upon  the  land  for  which 
he  would  otherwise  be  liable  to  an  action  of  trespass  at  the  suit  of  the 
tenant,  such  act  is  a  determination  of  the  will,  for  so  only  can  it  be  a 
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lawful  and  not  a  wrongful  act.^'  Bandall  v.  StevenS;  2  Ellis  &  B. 
641  (E.  C.  L.  E.  voL  75),  is  precisely  in  point.  Before  the  passing  of 
tbe  8  &  4  W.  4,  c.  27,  viz.  at  Whitsuntide,  1818,  Randall  was  let  into 
possession  of  land  as  tenant  at  will  to  the  overseers.  He  never  paid 
rent.  After  the  statute  passed,  and  before  twenty-one  years  had 
elapsed  from  Randall  being  so  let  into  possession,  viz.  in  April,  1889, 
the  overseers  entered  and  turned  Randall  out.  Randall  immediately 
afterwards  resumed  possession;  but  no  fresh  tenancy  at  will  com- 
menced; and  he  paid  no  rent.  It  was  held  that  the  overseers  might 
enter  at  any  time  before  the  lapse  of  twenty  years  from  such  resump- 
tion of  possession  by  Randall,  though  after  the  lapse  of  twenty-one 
years  from  the  first  letting  Randall  into  possession,  and  were  not 
barred  by  ss.  2,  7,  10  of  the  statute.  Lord  Campbell  says:  *-'It  is  not 
disputed,  that,  in  April,  1889,  the  overseers  determined  the  tenancy 
at  will  which  had  subsisted  since  Whitsuntide,  *1818,  before  r*7CQ 
tbe  Statute  of  Limitations  had  run ;  and  they  were  then  actu-  ^ 
ally  in  possession  of  the  cottage.  When  the  plaintiflF  again  took: 
possession  of  the  cottage,  a  right  to  make  an  entry  upon  it  accrued  to* 
them:  and  we  conceive  that  they  were  entitled  to  enter  at  any  time- 
within  twenty  years  from  that  day.  It  is  admitted  that  they  might 
have  brought  an  ejectment  the  following  day,  and  at  any  time.before 
twenty-one  years  had  expired  from  Whitsuntide,  1818.  But,  how 
could  the  right  of  entry  which  subsisted  from  April,  1889,  to  Whit- 
suntide, 1839,  be  then  barred?  The  right  of  entrv  in  respect  of 
which  they  entered  in  July,  1852,  first  accrued  in  April,  1889,  and 
would  not  be  barred  till  April,  1859."  So,  here,  there  was  an  express 
determination  of  the  will  in  1845,  and  an  express  agreement  for  a  new 
tenancy  from  that  time  in  respect  of  the  cottage  and  two  acres  of  the* 
}and.(a) 

iSiV  F.  Shdey  Q.  C,  and  Prideaux^  in  support  of  the  rule. — The 
general  scope  and  intention  of  the  statute  was,  that  all  rights  of  entry 
should  be  absolutely  barred  after  the  lapse  of  the  prescribed  period, 
unless  there  was  some  deliberate  act  done  to  determine  the  will.  If 
the  argument  on  the  part  of  the  defendant  be  well  founded,  the  14th 
section  was  wholly  unnecessary.  It  is  absolutely  necessary  that  there 
should  be  some  act  done  upon  the  land.  No  mere  statement  or  threat 
on  the  part  of  the  owner  of  the  land  will  have  any  effect.  Even  a 
notice  to  quit  not  acted  upon  does  not  operate  as  a  determination  of 
the  will.  In  Hinchman  v.  lies,  Ventris  247,  in  the  case  put  by  Lord 
Hale,  the  tenant  assented  to  what  the  lessor  said.  In  Doe  d.  Bennett 
V.  Turner,  7  M.  &  W.  226,t  the  act  of  the  landlord,  entering  upon 
the  land  and  taking  and  carrying  away  stone  from  a  quarry  r*i^gQ 
*on  the  estate,  was  wholly  inconsistent  with  the  continuance  ^ 
of  the  tenancy  at  will.  So,  in  Randall  v.  Stevens,  2  Ellis  &  B. 
641  (E.  C.  L.  K.  vol.  76),  there  was  an  actual  eviction :  the  tenant 
and  his  family  were  turned  out,  and  his  goods  removed.  In  neither 
of  those  cases  was  the  attention  of  the  Court  called  to  the  14th 
section  of  the  statute.  In  the  present  case,  no  act  of  ownership  was 
exercised  by  Lord  Ashburton:  nor  was  there  any  eviction,  but  only 
a  threat.  It  is  true,  there  was  evidence  that  the  tenant  agreed  to  give 
up  a  portion  of  the  land:  but  there  was  no  new  tenancy  created  as  to 

(a)  See  Doe  d.  Baker  v.  Coombei,  9  C.  B.  714  (B.  C.  L.  B.  toL  67). 
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that  part  which  he  continued  to  hold.  In  Doe  d.  Stanway  v.  Bock, 
4  M.  &  G.  80  (B.  0.  L.  R.  vol.  48),  in  1816,  A.  let  B.  into  possession 
of  lands  under  an  agreement  for  purchase  which  was  never  completed. 
B.  continued  in  possession  until  his  death  in  1822,  without  having 
paid  rent.  He  devised  all  his  real  estate  to  C,  his  widow,  who  entered 
into  possession  of  the  premised.  Bent  wad  demanded  of  her  in  1827, 
which  she  promised  to  pay,  but  did  not.  In  ejectment  for  the 
premises,  brought  in  1842  by  parties  claiming  under  A.,  it  was  left  to 
the  jury  to  say  whether  a  tenancy  at  will  had  been  created  between 
A.  and  C.,— the  action  being  otherwise  barred  by  the  8  &  4  W.  4,  c. 
27,  s.  7:  and  it  was  held  by  this  Court  that  the  direction  was  a 
proper  one. 

Erle,  C.  J. — ^I  am  of  opinion  that  this  rule  should  be  discharged. 
This  is  a  claim  by  the  plaintiflF  of  a  right  to  the  land  which  he  is 
supposed  to  have  derived  from  the  kindly  forbearance  of  the  owner  of 
the  fee  simple.  It  appears  that  one  Thomas  Locke,  through  whom 
the  plaintiff  claims,  was  in  the  year  1880  allowed  by  the  then  lord  of 
the  manor  to  enclose  a  piece  of  the  waste  and  to  build  a  cottage ;  and 
that,  on  Lord  Ashburton  becoming  the  owner  of  the  manor,  he 
determined  to  remove  him.  He  did  not  carry  that  determination 
*76n  *'°*^  effect  by  actually  turning  Locke  out :  but  I  am  of  opinion 
^  that  by  what  then  took  place  the  then  existing  tenancy  at  will 
was  put  an  end  to.  In  ordinary  cases,  an  estate  at  will  is  effectually 
put  an  end  to  by  a  clear  expression  of  the  determination  of  the  will :  but 
this  statute  requires  some  more  decided  act  on  the  part  of  the  owner  of 
the  land,  to  prevent  the  acquisition  of  a  title  by  one  who  remains  in 

Eossession.  It  appears  to  me,  however, "ttiat  a  great  deal  more  was  done 
ere  than  a  mere  expression  of  an  intention  to  determine  the  will. 
The  tenant  is  told  that  he  must  go  out ;  and  the  owner  of  the  fee 
simple  enters  by  his  agent,  and  serves  the  tenant  with  a  declaration* 
:.n  ejectment,  indicating  in  clear  and  unmistakable  terms  that  he  must 
give  up  the  land,  and  doing  that  which  would  amount  to  a  trespass  if 
ehere  were  any  existing  legal  estate  in  the  tenant.  The  original 
tenancy  at  will  having  been  thus  put  an  end  to,  the  a^nt  of  the  owner 
of  the  fee,  on  the  party  pressing  him  with  the  hardship  of  being  turned 
out  after  having  so  long  enjoyed  the  occupation,  kmdly  consents  to 
his  remaining  in  possession  of  the  cottage  and  two  acres  of  the  land 
for  the  life  of  himself  and  his  wife.  Thomas  Locke  and  his  wife 
having  died,  the  plaintiff  now  comes  forward  and  insists,  that,  as  there 
was  no  actual  eviction,  and  no  acknowledgment  in  writing,  or  pay- 
ment of  rent,  the  period  of  limitation  prescribed  by  the  statute  is  to 
be  reckoned  from  the  time  the  original  tenancy  at  will  Commenced, 
and  not  from  the  time  of  the  new  arrangement  in  1846.  I  think  it 
would  be  a  gross  perversion  of  the  statute,  to  hold  that  such  an  act 
of  kindly  forbearance  on  the  part  of  the  owner  of  the  fee  should  work 
a  forfeiture.  The  law  is  not  so  harsh  as  to  requirt  that  the  tenant 
shall  be  forced  to  pay  rent. or  be  actually  turned  out.  The  object  of 
*7621  ^^^  statute,  and  a  very  beneficial  one,  is,  to  prevent  the  ♦brings 
-*  ing  up  of  dormant  titles  after  many  years  have  been  allowed 
to  elapse.  It  re<juires  that  persons  who  have  rights  shall  enforce 
them  within  certam  limited  periods.  It  takes  up  a  large  class  of  cases 
in  which  parties  who  had  been  long  in  uninterrupted  enjoyment  of 
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estates  had  great  difficalty  in  showing  that  their  possession  was  ad- 
Terse.  It  is  in  these  sections  that  there  has  been  great  capability  of 
carrying  the  provisions  of  the  Act  far  beyond  the  intention  of  the 
legislature.  The  words  of  the  7th  section  are,  *'  thaty  when  any  per- 
son shall  be  in  possession  or  in  receipt  of  the  profits  of  any  land,  or 
in  receipt  of  any  rent,  as  tenant  at  willy  the  right  of  the  person  entitled 
subject  thereto,  or  of  the  person  through  whom  he  claims,  to  make 
an  entry  or  distress  or  bring  an  action  to  recover  such  land  or  rent, 
shall  be  deemed  to  have  first  accrued  either  at  the  determination  of  , 
such  tenancy,  or  at  the  expiration  of  one  year  next  after  the  com- 
mencement of  such  tenancy,  at  which  time  such  tenancy  shall  be 
deemed  to  have  determined."  And  the  S4th  section  enabts,  ''that,  at 
the  determination  of  the  period  limited  by  this  Act  to  any  person  for 
making  an  entry  or  distress,  or  bringing  any  writ  of  quare  impedit 
or  other  action  or  suit,  the  right  and  title  of  such  person  to  the  land, 
rent,  or  advowson  for  the  recovery  whereof  such  entry,  distress, 
action,  or  suit  respectively  might  have  been  made  or  brought  within 
such  period,  ihall  be  extingudshecV^  Therefore,  after  twenty -one  years 
from  the  commencement  of  the  tenancy  at  will,  the  title  of  the  real 
owner  is  absolutely  barred  or  extinguished,  unless  such  title  is  pre- 
served to  him  by  some  of  the  other  provisions  of  the  statute.  On 
the  part  of  the  plaintifiT  it  is  insisted  that  there  has  been  such  an  unin- 
terrupted adverse  possession  as  to  bar  the  title  of  the  owner,  because 
he  says  that  there  was  a  tenancy  at  *will  in  Thomas  Locke  r#<Tgg 
when  the  agent  of  Lord  Ashburton,  in  1846,  consented  that  he  ^ 
and  his  wife  should  continue  in  possession,  and  that  that  tenancy  at 
will  continued  undetermined  down  to  the  time  of  their  deaths  in 
1861.  The  fiict,  however,  &ils :  the  original  tenancy  did  not  con- 
tinue: and  it  is  clear,  that,  to  satisfy  the  words  of  the  section  I  have 
referred  to,  it  must  be  the  same  tenancy  for  the  whole  twenty-one 
veara  If  a  new  tenancy  at  will  is  created,  the  twenty  years  are  to 
oegin  to  run  from  the  period  at  which  such  new  tenancy  commenced. 
That  is  the  ground  upon  which  in  point  of  fact  I  think  the  plaintiff 
fails.  The  statute  has,  no  doubt,  been  careful  to  prevent  persons  who 
have  enjoyed  a  long  uninterrupted  possession  of  lands  from  being 
turned  out  upon  frivolous  pretexts ;  for,  the  10th  section  enacts  that 
'^fio  person  snail  be  deemed  to  have  been  in  possession  of  any  land 
trithm  the  meaning  of  this  .Act  merely  by  reason  of  having  made  an 
entry  thereon."  This,  as  the  Court  of  Queen's  Bench  observe  in 
Randall  v.  Stevens,  '/  evidently  applies  to  a  mere  erdry^  as,  for  the  pur- 
pose of  avoiding  a  fine,  whfoh  may  be  made  by  stepping  on  any 
comer  of  the  land  in  the  night  time,  and  pronouncing  a  few  words, 
without  any  attempt^  or  intention,'  or  wish  to  take  possession.^'  ''  In 
the  present  ease,"  they  go  on  to  say,  "  possession  was  actually  taken 
by  the  overseers  ammo  possidendi:  and,  whethw  possession  was 
retained  by  them  an  hour  or  a  week,  must  for  this  purpose  be  imma- 
terial. They  were  lawfully  in  of  their  fee-simple  title ;  and  by  nothing 
that  had  previously  happened  could  their  right  in  respect  of  the  Statute 
of  Limitations  be  at  all  prejudiced.'^  That  explains  why  the  Court 
in  their  judgment  in  that  case  go  so  elaborately  into  the  facts.  It  is 
said  that  the  14th  section  ought  to  govern  this  case.    That  section 
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♦7641  P^^^^^®^»  "  ^^^t  when  any  acknowledRment  of  the  *tdtle  of  the 
-'  person  entitled  to  any  land  or  rent  shall  have  been  given  to 
him  or  his  agent,  in  writing,  signed  by  the  person  in  possession  or  in 
receipt  of  the  profits  of  snch  land,  or  in  receipt  of  such  rent,  then 
such  possession  or  receipt  of  or  by  the  person  by  whom  such  acknow- 
ledgment shall  have  been  given,  shall  be  deemed,  according  to  the 
meaning  of  this  Act,  to  have  been  the  possession  or  receipt  of  or  by 
the  person  to  whom  or  to  whose  agent  such  acknowledgment  shall 
have  been  given  at  the  time  of  giving  the  same,  and  the  right  of  such 
last-mentioned  person,  or  any  person  claiming  through  him,  to  make 
an  entry  or  distress  or  bring  an  action  to  recover  such  land  or  rent, 
shall  be  deefned  to  have  first  accrued  at  and  not  before  the  time  at 
which  such  acknowledgment,  or  the  last  of  such  acknowledgments, 
if  more  than  one  was  given."  But  there  are  no  words  there  which 
say  that  nothing  shall,  after  the  tenancy  has  once  begun,  prevent  the 
claim  of  the  owner  of  the  land  from  being  barred  by  lapse  of  time, 
unless  there  be  an  acknowledgment  in  writing  or  a  payment  of  rent 
It  has  only  pointed  out  two  of  the  modes  by  which  the  owner  may 
save  himself  from  forfeiting  the  fee  simple :  but  it  does  not  at  all  affect 
the  construction  of  the  7th  section,  under  which  there  must  be  one 
continuous  tenancy.  If  the  owner  enters  effectively,  and  creates  a 
new  tenancy  at  will,  he  has  twenty-one  years  from  that  period  before 
he  can  forfeit  his  estate.  For  these  reasons,  I  am  of  opinion  that  the 
plaintiff  has  failed  to  make  out  his  alleged  right,  and  consequently 
that  the  rule  to  enter  the  verdict  for  him  upon  the  remaining  issues 
must  be  discharged. 

♦7651  WiLLBS,  J.(a) — I  am  of  the  same  opinion.  I  entirely  *agree 
-'  with  what  my  Lord  Chief  Justice  has  said  about  the  7th  sec- 
tion, the  construction  of  which  is  not  affected  by  either  the  10th  or  the 
14th  section.  It  is  clear  that  Locke,  when  he  entered  on  the  six  acres 
in  1830,  became  tenant  at  will.  He  was  in  the  condition  of  the  feof- 
fee mentioned  in  Littleton,  §  70, — *'  K  a  man  make  a  deed  of  feoffment 
to  another  of  certaine  lands,  and  delivereth  to  him  the  deed,  but  not 
liverie  of  seisin ;  in  this  case  he  to  whom  the  deed  is  made  may  enter 
into  the  land,  and  hold  and  occupie  it  at  the  will  of  him  which  made 
the  deed,  because  it  is  proved  by  the  words  of  the  deed  that  it  is  his 
will  that  the  other  should  have  the  land ;  but  he  which  made  the 
deed  may  put  him  out  when  it  pleaseth  him."  Was  that  tenancy  at 
will  determined  ?  What  occurred  was  this.  In  1845,  the  then  owner 
of  the  fee  intended  to  take  away  from  his  tenant  at  will  the  whole  of 
the  land  which  he  had  occupied,  and,  in  order  to  carry  that  intentioa 
into  effect,  brought  an  action  of  ejectment.  At  the  intercession  of  a 
third  person,  however,  he  subsequently  consented  that  the  tenant  at 
will  should  continue  in  the  occupation  of  the  cottage  and  a  portion 
of  the  land ;  whereupon  a  new  tenancy  at  will  was  created  in  respect 
of  the  cottage  and  the  land  so  retained.  The  period  of  twenty  years 
had  elapsed  when  this  action  was  brought  from  the  creation  of  thr 
first  or  original  tenancy  at  will,  but  not  from  the  creation  of  the  new 
tenancy.  The  question  is,  whether,  in  applying  the  7th  section  of  the 
8  &  4  W.  4, 0.  27  to  this  state  of  things,  we  are  to  consider  the  original 
tenancy  at  will  as  being  still  in  existence.    Now,  it  is  perfectly  ele- 

(a)  WillUms  J.,  WM  absent  by  reaaon  of  SndispoiitioiL 
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mentarj,  that  an  entry  upon  any  part  of  the  land  puts  an  end  to  the 
tenancy  at  will :  and  the  reason  is  obvious,  because  the  tenancy  is  of 
the  whole,  and  the  tenancy  cannot  therefore  be  determined  as  to  part 
without  determining  it  as  to  the  whole.    The  *Lord  Chief  Jus-  r^naa 
tice  has  demonstrated  that  the  7th  section  does  not  mean  that  ^ 
the  twenty  years  shall  begin  to  run  from  the  end  of  the  first  year 
after  the  person  who  shall  have  been  in  possession  or  in  receipt  of  the 
profits  of  the  land,  shall  have  begun  to  hold  in  the  capacity  of  tenant 
at  will  generally,  but  from  the  end  of  the  first  year  after  the  com-  j 
mencement  of  the  tenancv  at  will  which  existed  next  previously  to  ^ 
the  question  being  raised  whether  a  title  has  been  acquired  under 
the  statute.    For  this  purpose,  the  right  of  entrj^  did  not  first  accrue 
until  the  expiration  of  one  y^ear  after  the  transaction  which  took  place 
m  1846,  and  therefore  no  title  has  been  gained  by  lapse  of  time  as 
against  the  freeholder.    I  also  agree  in  the  construction  which  my 
Lord  has  put  upon  the  10th  section.    When  the  11th  section  is  looked 
at  in  conjunction  with  the  10th,  it  is  clear  that  those  sections  apply  to 
the  entry  spoken  of  in  the  417th  section  of  Littleton  and  Lord  Coke's 
commentary  thereon.    The  tenancy  at  will  being  put  an  end  to,  the 
tenant  at  will  became  thenceforward  a  trespasser,  or  at  the  most  a 
tenant  at  sufferance :  and  upon  this  a  doubt  has  been  suggested,  which 
the  Court  of  Queen's  Bencn  in  Randall  v.  Stevens,  2  Euis  &  B.  652 
(B.  C.  L.  B.  vol.  75),  deal  with  thus: — "A  number  of  cases  were 
cited  in  the  argument  to  show,  that,  if,  after  the  determination  of  the 
tenancy  at  will,  independently  of  the  statute,  the  tenant  continues  in 
possession  at  sufferance  till  the  expiration  of  twenty-one  years  from 
the  commencement  of  the  tenancy,  the  statute  is  a  bar.     We  do  not 
consider  it  necessary  on  this  occasion  to  consider  these  cases :  and  it 
may  be  too  late  now  to  consider,  except  in  a  Court  of  error,  whether, 
where  the  tenant  has  remained  in  possession  continuously  for  twenty- 
one  years,  the  tenancy  at  will  being  determined  during  that  time 
by  an  act  of  the  landlord  without  his  actually  having  been  in 
^possession,  there  be  any  ground  for  the  distinction  as  to  the  r^nan 
operation  of  the  statute  between  a  subsequent  tenancy  at  ^ 
sufferance  and  a  new  tenancy  at  will,  which  is  allowed  to  create  no 
bar.    It  may  be,  that,  on  the  true  construction  of  the  statute,  the 
periods  of  the  originsd  tenancy  at  will  and  the  subsequent  tenancy 
on  sufferance  could  not  under  such  circumstances  be  united  so  as  to 
make  up  the  period  of  limitation  required  by  the  statute:  but,  in 
order  to  raise  that  point,  recourse  must  be  had  to  a  Court  of  error." 
It  appears  to  me,  however,  that  that  which  took  place  here  created  a 
new  tenancy  at  will    The  owner  of  the  fee  entered  upon  the  land 
for  the  purpose  of  taking  possession  of  it  and  turning  out  the  tenant 
at  will.    At  the  intercession  of  the  tenant,  he  was  allowed  to  retain 
a  part  of  the  land,  and  as  to  that  part,  with  his  consent,  a  new  ten- 
ancy at  will  was  created.    It  would  operate  gross  injustice  if  the 
period  of  limitation  under  the  statute  were  not  held  to  run  from  the 
time  when  that  entry  took  place. 

Keatino,  J. — I  am  of  the  same  opinion.  It  was  not  disputed  at 
the  trial  that  old  Locke  originally  held  the  land  in  question  as  tenant 
at  will.  Lord  Ashburton  having  become  the  owner  of  the  fee,  his 
steward  Beeves  determined  to  put  an  end  to  that  tenancy,  and  for 
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that  purpose  made  an  entrj  on  the  land  and  served  Loclce  with  a 
declaration  in  ejectment.  Locke  perfectly  well  knew  what  was  the 
object  of  that  proceeding.  He  complained  to  Mr.  Milton ;  Mni  Mr. 
Milton  promised  to  intercede  for  him.  An  arrangement  was  nld- 
matelj  come  to,  under  which  he  was  to  hold  the  cottage  and  garden, 
but  not  the  rest  of  the  land;  and  he  obtained  a  Yerbal  promise  that 
he  and  his  wife  should  retain  possession  of  the  part  so  left  to  them 
^7681  ^^^  ^^^  ^^^^  ^^  ^^^^  lives.  That  clearly  0(Histit«ibed  n  new  ^n- 
^  ancy  at  will.  All  that  occurred  within  twenty  years.  There 
was  nothing,  therefore,  to  bar  the  right  of  Lord  Ashburton,  and  the 
defendant  is  entitled  to  succeed.  Bole  disdbarged. 


BROWNLOW  and  Others  v.  THE  METROPOLITAN  BOARD 
OF  WORKS  and  AIRD.    /an.  12. 

The  Metropolitan  Board  of  Works  hare  no  power  under  the  134ih  eeolioB  of  Ae  MeteopoUi 
Local  Management  Act,  IS  A  10  Viet  o.  120|  to  erect  any  work*  on  ti^  bed  or  toil  «f  th« 
Thames. 

They  may  do  so  under  the  2d  section  of  the  21  A  22  Vict.  o.  104,  prorided  they  obtain  tiie 
consent  of  the  admiralty,  pursuant  to  s.  27. 

The  board  haying,  with  the  consent  of  the  Thames  conserrators  under  the  21  4  21  Viet «. 
104,  s.  28,  bat  without  the  consent  of  the  admiralty,  driren  piles  into  tbe  bed  gi  tbe  riTsr,  aad 
so  left  them  as  to  obstruct  the  narigation,  — Held,  that  tb^y  were  liable  to  an  action  at  tbe 
suit  of  the  owner  of  a  ressel  which  sustained  damage  by  grounding  on  such  piles,  without  any 
negligence  on  the  part  of  those  in  charge  of  her. 

This  was  an  action  by  the  plaintifiEs  to  recover  oompenaation  for 
damage  sustained  by  their  ship  Zebra  in  consequence  of  her  having 
come  into  collision  with  certain  works  constructed  by  the  defendants 
on  the  shore  of  the  river  Thames. 

The  first  count  of  the  declaration  stated  that  theretofore,  and  befc»re 
the  injury  to  the  plaintifis'  ship  thereinafter  mentioned,  the  defendants 
wrongfully  placed  in  a  certain  common  navigable  river  and  highway, 
to  wit,  the  river  Thames,  certain  piles  and  pieces  of  timber  and  worlca, 
and  wrongfully  kept  and  continued  the  same  therein  until  the  happen- 
ing of  the  injury  to  the  plaintiff'  ship  thereinafter  mentioned,  and 
thereby  greatly  obstructea  the  due  and  proper  navigation  of  the  said 
river,  by  reason  whereof  the  plaintifis^  ship  called  the  Zebra,  then 
lawfully  navigating  the  said  river,  ran  and  struck  upon  the  said 
piles,  pieces  of  timber,  and  works,  and  was  by  reason  thereof  greatly 
injured ;  and  the  plaintiff  were  thereby  put  to  great  expense  in  dia- 
pCbarging  the  cargo  of  the  said  ship,  and  in  repairing  the  said  injury, 
''^7691  ^°^  ^replacing  her  stores,  and  were  deprived  of  ihe  use  and 
^  employment  of  the  said  ship  for  a  long  space  of  time. 

The  second  count  stated  that  the  plaintiffs,  before  and  at  tbe  time 
of  the  happening  of  the  injury  thereafter  mentioned,  were  lawfully 
possessed  of  a  ship  called  the  Zebra,  then  lawfully  navigating  a 
certain  common  public  navigable  river  and  highway,  to  wit,  th^ 
Thames ;  and  the  defendants,  before  and  at  the  time  of  the  happening 
of  the  injury  thereinafter  mentioned,  were  erecting  ^nd  constrncting 
certain  works  in  and  upon  the  bed  of  the  said  river  Thames,  and  iu 
a  part  of  the  said  river  along  which  ships  wer^  in  the  habit  of  Mvi- 
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gating  and  had  a  right  to  navigate ;  which  said  works  then  interfered 
with  the  free  navigation  of  the  river,  of  which  the  defendants  always 
had  notice :  yet  that  the  defendants  so  carelessly,  negligently,  and 
improperly  oooduoted  themselves  in  the  erection  and  construction  of 
the  said  works,  and  so  carelessly,  negligently,  and  improperly  erected 
and  constructed  the  aamO)  without  taking;  due  and  proper  precautions 
to  protect  ships  passing  along  the  said  river,  and  so  carelessly,  negli- 
gently, and  improperly  omitted  to  take  any  steps  to  indicate  to  ships 
passing  along  the  said  river  the  existence,  extent,  and  position  of  the 
said  works,  that  by  reason  thereof  the  said  ship  of  the  plaintiffs,  while 
so  navigating  the  said  river  as  aforesaid,  struck  upon  the  said  works 
and  was  greatly  damaged,  and  the  plaintiffs  were  thereby  put  to  great 
expense  in  discharging  her  cargo,  and  in  repairing  the  said  ship,  and 
replacing  her  stores,  and  thereby  lost  the  use  and  employment  of  the 
said  ship  for  a  long  space  of  time:  Claim  10,000^. 

Pleas  by  the  Metropolitan  Board  of  Works, — ^first,  not  guilty, — 
secondly,  to  the  first  count,  that  the  acts,  works,  matters,  and  things 
whereof  the  plaintiffii  complained  in  the  said  first  count,  were  lawfully 
done,  performed,  and  executed  by  them  under  and  by  ^virtue  r^nnn 
and  in  pursuance  and  in  exercise  of  the  powers  contained  in  '- 
and  given  to  the  said  Metropolitan  Board  of  Works  by  an  Act  passed 
in  a  session  of  Parliament  holden  in  the  18th  and  19th  years  of  Her 
present  Majesty  (c.  120),  for  the  better  local  management  of  the  metro- 

Eolis,  and  of  an  Act  of  Parliament  passed  in  the  session  of  Parliament 
olden  in  the  2l8t  and  22d  years  of  Her  Majesty  (c.  104),  for,  amongst 
other  things,  extending  the  powers  of  the  Metropolitan  Board  of 
Works,  for  the  purification  of  the  Thames,  and  the  main  drainage  of 
the  metropolis;  and  that  all  conditions  were  performed  and  all  things 
and  events  done  and  happened  which  by  law  were  required  for  the 
proper  execution  and  performance  of  the  said  acts,  works,  and  things 
m  the  ^id  first  count  mentioned, — thirdly,  as  to  the  second  count, 
that  the  defendants  repeated  the  allegations  in  the  second  plea^  mutatis 
mutandis. 

Fleas  by  the  defendant  Aird, — first,  not  guilty, — secondly,  to  the 
first  count,  that  the  said  acts,  matters,  and  things  whereof  tne  plain- 
tiff had  complained  in  the  said  first  count,  were  acts,  matters,  and 
things  which  might  lawfully  be  done,  performed,  and  executed  by  the 
defendants  the  Metropolitan  Board  of  Works  under  and  by  virtue  of 
the  powers  and  provisions  contained  in  and  given  to  the  said  Metro- 
politan Board  of  Works  by  "  an  Act  for  the  ^tter  local  management 
of  the  metropolis,"  and  ''an  Act  to  alter  and  amend  the  Metropolis 
Local  Management  Act,  1856,  and  to  extend  the  powers  of  the  Metro- 
politan Board  of  Works  for  the  purification  of  the  Thames  and  the 
main  drainage  of  the  metropolis;"  and  that  he  the  defendant  Aird  did 
perform  and  execute  all  tne  said  acts,  matters,  and  things  as  the 
servant  of  the  said  Metropolitan  Board  of  Works,  and  by  their  autho- 
rity and  directions;  and  that  the  same  were  duly  and  properly  done, 
performed,  and  executed  in  accordance  with  the  ^provisions  of  r^yyi 
the  said  Acts  of  Parliament  respectively,  and  in  pursuance  and  ^ 
exercise  of  the  powers  thereby  given  to  the  said  Metropolitan  Board 
of  Works  as  aforesaid;  and  that  all  conditions  were  performed,  and 
all  things  and  covenants  were  done  and  happened  which  by  law  were 
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required  for  the  proper  doing,  performing,  and  executing  the  said 
acts,  matters,  and  things  in  the  first  count  mentioned, — ^thirdly,  as  to 
the  last  count,  that  the  defendant  Aird  repeated  as  to  that  count  and 
the  matters  therein  complained  of,  all  the  allegations  of  the  second 
plea  above  pleaded  by  him,  mutatis  mutandis. 

Upon  these  pleas  respectively  issues  were  joined. 

The  cause  came  on  to  be  triea  before  Williams,  J.,  at  the  Summer 
Assizes  at  Croydon  in  1861. 

At  the  trial  the  facts  appeared  to  be  as  follows: — The  plaintifife  were 
the  owners  of  a  screw-steamer  named  the  Zebra,  of  the  burthen  of 
426  tons,  which  vessel,  on  the  80th  of  December,  1860,  was  proceed- 
ing, under  charge  of  a  Trinity-House  pilot,  with  a  cargo  on  board, 
down  the  river  Thames,  on  a  voyage  to  Malta,  Corfu,  and  other  ports 
in  the  Mediterranean.  In  the  course  of  her  passage  down,  the  vessel, 
in  attempting  to  pass  to  the  southward  of  a  tier  of  vessels  moored  in 
the  said  river,  ran  against  a  buoy,  and  the  steering  apparatus  of  the 
Zebra  was  thereby  disabled,  whereby  she  became  unmanageable,  and 
she  in  consequence  ran  on  shore,  taking  the  ground  forward.  After 
the  vessel  had  so  run  on  shore,  she  swung  round  with  the  tide,  and  it 
was  discovered  that  she  was  making  water;  and  upon  examination, 
upon  the  tide  falling,  it  was  found  that  certain  piles  which  formed 
part  of  certain  works  constructed  by  the  defendants  the  Metropolitan 
board  of  Works,  through  their  contractor,  the  defendant  John  Aird, 
and  which  works  were  so  constructed  upon  the  bed  of  the  river 
♦7721  ^^^'^^^^  partly  *above  and  partly  below  low-water  mark,  had 
J  run  into  and  through  the  vessel's  bottom.  K  the  said  piles  had 
not  been  there,  the  ship  would  at  the  fall  of  the  tide  have  grounded 
on  the  mud  in  the  bed  of  the  river,  and  floated  again  on  the  rise  of  the 
tide,  without  receiving  any  injury.  For  the  damage  thus  occasioned 
to  the  plaintiffs'  said  vessel  this  action  was  brought. 

The  works  of  which  the  said  piles  formed  part  were  commenced 
by  the  defendants  after  the  28th  of  March,  1860;  and  the  nature  of 
these  appeared  by  the  contract  of  that  date  between  the  Metropolitan 
Board  of  Works  and  the  defendant  Aird,  pursuant  to  which  the  same 
were  executed. 

The  existing  sewer  mentioned  in  the  contract,  is  the  Earl  Sewer, 
one  of  the  sewers  mentioned  in  Schedule  D.  of  the  Metropolis  Local 
Management  Act,  18  &  19  Vict.  c.  120,  and  is  by  s.  135  of  that  Act 
vestea  in  the  Metropolitan  Board  of  Works. 

Before  the  contract  of  the  defendants  above  referred  to,  the  Earl 
Sewer  discharged  itself  into  the  Thames  at  high  water,  and  upon  the 
bed  or  shore  of  the  river  when  the  tide  had  fallen.  The  object  of  the 
defendants'  works  was,  to  discharge  the  surplus  water  from  the  Earl 
Sewer  into  the  river  at  low  water  through  an  iron  pipe  or  tube  let 
into  the  bed  of  the  river  and  covered  with  concrete.  X^'o  part  of  the 
pipe  was  visible  at  low  water:  its  end  was  covered  with  plankine  to 
protect  it,  which  planking  was  bolted  to  piles  driven  into  the  bed  of 
the  river.  There  was  contradictorv  evidence  as  to  whether  or  not 
these  piles  had  been  cut  off  level  with  the  shore,  and  also  as  to 
whether  or  not  the  piles  or  any  of  them  were  below  low-water  mark. 
The  works  were  designed  and  executed  in  accordance  with  the  con* 


COMMON  BENCH  REPORTS.    (18  J.  SCOTT.    N.  S.)        772 

tract.     There  are  numerous  other  outlets  of  sewers  running  into  the 
Thames  similar  to  the  outlet  of  the  Earl  Sewer. 

♦The  plaintiff's'  vessel  ran  ashore  on  the  west  side  of  the  ^#773 
above-mentioned  works,  and  close  to  them,  and  she  then  swung  *■ 
round  with  the  tide ;  and,  upon  the  tide  falling,  she  settled  down  upon 
them,  crushed  in  the  planking  and  some  of  the  piles,  broke  one  of  the 
lengths  of  the  iron  pipe,  and  did  considerable  damage  to  the  works : 
but  she  would,  as  before  stated,  have  taken  the  ground  safely,  but  for 
the  defendants'  works. 

There  was  no  evidence  that  the  works  had  previously  to  their  com- 
mencement been  sanctioned  or  approved  of  by  the  lord  high  admiral 
or  the  commissioners  for  executing  the  office  of  lord  high  admiral,  or 
that  they  had  been  so  approved  of  at  all ;  but  the  consent  of  the 
Thames  conservators  had  been  obtained.  A  great  deal  of  evidence 
was  given  on  both  sides  as  to  whether  or  not  the  defendants'  works 
did  interfere  with  the  navigation  of  the  river. 

On  the  part  of  the  plaintiffs  it  was  insisted  that  the  works  con- 
structed by  the  defendants  in  the  bed  of  the  river  were  negligently 
and  improperly  constructed,  and,  having  been  constructed  without  the 
sanction  and  approval  of  the  Board  of  Admiralty,  as  required  b^  the 
105th  section  of  the  Thames  Conservancy  Act,  1857  (20  &  21  Vict.  c. 
cxlvii.),  and  by  the  27th  section  of  the  Metropolis  Local  Management 
Act  Amendment  (21  &  22  Vict.  c.  104),  they  constituted  an  unlawful 
obstruction  to  the  free  navigation  of  the  river  Thames,  and  a  public 
nuisance. 

On  the  part  of  the  Metropolitan  Board  of  Works,  it  was  submitted 
that  they  were  not  responsible  for  the  injury  caused  to  the  plaintiffs' 
ship  by  the  construction  of  their  works,  inasmuch  as  those  works  were 
authorized  by  the  several  Acts  of  Parliament  regulating  the  powers 
of  the  Commissioners  of  Sewers  (for  which  body  the  Board  was  sub- 
stituted), and  particularly  by  *the  135th  section  of  the  Metro-  r*^^^ 
polls  Local  Management  Act,  18  A;  19  Vict.  c.  120 ;  and,  further,  ^ 
that,  being  a  public  body  constituted  and  acting  gratuitously  for  the 
benefit  of  the  public,  they  were  not  responsible  for  the  negligence  of 
their  contractor. 

For  the  defendant  Aird  it  was  also  contended  that  he  was  not 
responsible,  all  that  he  did  having  been  done  under  and  in  pursuance 
of  his  contract  with  the  Metropolitan  Board  of  Works,  and  under  the 
express  directions  and  superintendence  of  the  engineers  of  the  Board. 

It  was  further  contended  on  behalf  of  all  the  defendants,  that  the 
plaintiffs  themselves,  by  the  negligence  and  want  of  skill  of  their  pilot 
m  the  navigation  of  their  ship,  and  so  placing  her  in  a  part  of  the 
river  where  it  was  unusual  and  improper  for  a  vessel  of  her  tonnage 
to  be,  were  the  authors  of  the  mischief. 

The  learned  Judge  in  his  summing  up  told  the  jury,  that,  in  his 
opinion,  the  negligence,  if  any,  on  the  part  of  the  captain  and  the  pilot 
was  not  the  proximate  cause  of  the  damage;  and  that  a  person  who 
diminishes  the  means  of  security  to  vessels  navigating  any  part  of  the 
river  Thames  interferes  with  the  navigation :  and  he  left  to  them  the 
following  questions : — 

"  1.  Was  the  pilot  guilty  of  want  of  ordinary  skill  or  want  of  ordi- 
nary prudence  or  care  in  doing  what  he  did  ?    2.  Did  the  works  of 
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the  defendants  interfere  with  the  navigation  of  the  river  Thames? 
3.  Were  the  piles  cut  off  level  with  the  shore  ?  4.  Was  there  any 
neglect  of  duty  on  the  part  of  the  defendants,  in  not  giving  notice  by 
a  barge  or  flag  of  the  existence  of  the  works?  6.  Were  the  leading 
piles  driven  in  above  or  below  low-water  mark,  with  reference  to  the 
plan  submitted  to  the  conservators  of  the  Thames  ?" 

To  these  several  questions  tfaa  jury  returned  the  following  an- 
swers : — 

*7751  * '^*  '^^®  P^^^^  ^*®  ^^^  g^^^^J  ^^  ^^y  ^^T^^  of  skill  or  care. 
J  2.  The  works  did  interfere  with  the  navigation.  3.  The  piles 
projected  from  the  shore  at  one  end.  4.  Precautions  ought  to  have 
been  taken,  but  the  jury  are  unable  to  say  by  whom.  5.  Three  of  the 
leading  piles  were  above  low- water  naark,  that  is,  nearer  the  shore 
than  the  line  of  low-water  mark  g^ven  by  the  admiralty." 

Upon  these  answers,  the  learned  Judge  directed  a  verdict  to  be 
entered  for  the  plaintiffs ;  reserving  leave  to  the  defendants  to  move 
to  enter  it  for  them  upon  both  or  either  of  the  counts  in  the  dedara- 
tion,  if  the  Court  should  think  them  not  liable. 

M.  Ghambers,  Q.  0.,  in  Michaelmas  Term,  1861,  on  the  part  of  the 
Metropolitan  Board  of  Works,  obtained  a  rule  nisi  to  enter  a  verdict 
for  them,  on  the  grounds,-^-''  first,  that  they  were  a  public  body  acting 
gratuitously,  and  exercised  due  care  and  skill  in  and  about  the  works 
complained  of, — secondly,  that  the  act  or  acts  complained  of  were  the 
act  or  acts  of  the  contractor  employed  by  the  Board, — thirdly,  that 
the  Board  were  justified  in  doing  the  acts  complained  of,  under  the 
Metropolis  Local  Management  Act,  18  &  19  Vict.  c.  120,  and  the  Main 
Drainage  Act,  21  &  22  Vict.  c.  104,  or  one  of  them, — ^fourthly,  that 
the  injury  complained  of  did  not  result  from  the  alleged  improper  acts 
of  the  defendants."  He  also  submitted  that  the  verdict  was  against 
the  weight  of  evidence  as  to  the  question  of  negligence  on  the  part  ot 
the  pilot  and  his  being  lawfully  navigating  in  the  spot  to  which  he 
had  (improperly,  as  it  was  alleged,)  allowed  the  vessel  to  drift.  Bat 
as  to  this  the  Court  declined  to  grant  a  rule,  there  being  a  conflict  of 
evidence,  and  the  learned  Judge  who  tried  the  cause  not  being  dis- 
satisfied with  the  verdict. 

*7761  *Hawkimy  Q.  C,  on  behalf  of  the  defendant  Aird,  also  ob- 
^  tained  a  rule  nisi  to  enter  a  verdict  for  him,  or  a  nonsuit,  (X 
for  a  new  trial  '*  on  the  ground  that  the  works  were  lawful  under  the 
Acts  of  Parliament,  for  the  reasons  relied  upon  by  the  other  defend- 
ants, the  Metropolitan  Board  of  Works,  and  stated  in  the  rule  granted 
on  their  behalf, — with  liberty  to  contend  that  the  finding  of  the  jury 
on  the  third  and  fifth  questions  left  to  them,  if  material,  are  against 
the  weight  of  the  evidence ;"  or  why  a  verdict  should  not  be  entered 
on  the  second  count  for  the  defendant  Aird,  or  a  new  trial  be  had,  on 
the  grounds, — "  first,  that  there  was  no  such  negligence  as  alleged, — 
secondly,  that,  if  there  was,  it  was  not  the  cause  of  the  accident,  and 
that  the  defendant  Aird  was  not  responsible,  being  merely  a  servant 
of  the  other  defendants,  and  acting  under  and  in  accordance  with  their 
instructions, — ^thirdly,  that  the  verdict  was  against  the  evidence." 

Bovill,  Q.  C,  and  Honyman,  in  Hilary  Terra  last,  showed  cause. — 
The  plaintiff,  the  owner  of  a  vessel  lawfulljp'  navigating  the  river 
Thames,  complains  of  an  injury  to  his  vessel  arising  from  the  improper 
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construction  by  tbe  defendants  of  certain  works  in  the  bed  of  the  river. 
It  was  proved  at  the  trial,  that,  if  tbe  obstruction  in  (question  bad  not 
been  there,  the  plaintiflf's  vessel  (which,  after  the  finding  of  the  jury, 
must  be  assumed  to  have  been  properly  where  she  was, — the  jury 
having  negatived  negligence  and  want  of  skill  on  the  part  of  the  pilot 
under  whose  charge  she  wasX  would  have  grounded  on  the  mud,  and 
sustained  no  injury.  The  obstruction  which  caused  the  damage  con- 
sisted of  certain  piles  which  had  been  driven  into  the  bed  of  the  river, 
three  within  and  one  without  low-water  mark,  by  the  defendant  Aird, 
the  contractor  employed  by  the  Board,  who  was  acting  under  the 
^immediate  superintendence  and  direction  of  their  engineers.  r«777 
The  defendants  sever  in  their  defence, — the  Board  contending,  '- 
that,  as  a  public  body  acting  gratuitously,  they  are  irresponsible ;  that 
they  were  justified,  under  the  Acts  of  Parliamant  under  which  they 
are  constituted  and  their  duties  are  defined,  in  doing  what  they  did ; 
and  further,  that,  if  there  was  any  actionable  negligence  in  the  mode 
of  doing  the  work,  the  contractor  alone  is  responsible.  The  other 
defendant,  the  contractor,  on  the  other  hand,  insists  that  he  as  con- 
tractor, having  acted  under  the  orders  of  tbe  engineers  of  the  Board, 
is  under  no  responsibility  for  works  properly  carried  out  by  him  in 
pursuance  of  his  contract.  This  is  not  like  the  case  of  a  public  body 
employing  a  contractor  who  by  his  negligent  performance  of  the  duty 
intrusted  to  him  causes  damage  to  an  individual.  Here,  the  thing 
which  caused  the  mischief  was  precisely  the  thing  which  the  contractor 
was  employed  to  do:  it  was  done  under  the  immediate  superintendence 
of  the  engineers  of  the  Board,  and  was  adopted  and  approved  of  by 
them.  The  Board  rely  mainly  upon  the  authority  conferred  upon 
them  by  the  Metr(^oiis  Local  Management  Act,  18  &  19  Vict.  c.  120. 
The  43d  section  constitutes  the  Metropolitan  Board  of  Works  a  cor- 
poration, and  empowers  them  to  take,  purchase,  and  hold  l^nd  for  the 
purposes  of  the  Act, — ^the  principal  one  being  the  making  a  provision 
for  the  better  sewerage  and  drainage  of  the  metropolis.  The  149th 
empowers  the  Board  to  enter  into  contracts  for  carrying  the  Act  into 
execution.  The  main  reliance  of  the  defendants  is  upon  the  135th 
section,  which  vests  in  the  Board  all  the  existing  sewers  and  works, 
and  empowers  them  to  '^  make  such  sewers  and  works  as  they  may 
think  necessary  for  preventing  all  or  any  part  of  the  sewerage  within 
the  metropolis  from  flowing  or  passing  into  the  river  Thames  in  or 
sear  the  metropolis,"  and  *''sucn  diversions  or  alterations  of  r«77o 
any  existing  sewers  or  works  vested  in  them  under  this  Act  as  '* 
they  may  from  time  to  time  think  necessary  for  the  effectual  sewerage 
^  and  drainage  of  the  metropolis."  There  is  nothing  in  that  Act  which 
authorizes  any  interference  with  the  Thames.  But  that  is  put  beyond 
all  reasonable  doubt  by  subsequent  Acts  of  Parliament.  The  Thames 
Conservancy  Act,  20  &  21  Vict.  e.  cxlvii.,  which  passed  two  years 
later,  in  s.  54  enacts  that  '*it  shall  not  be  lawful  fox  any  person 
whomsoever  to  erect,  build,  or  make  any  embankment,  or  any  erec- 
tion, building,  or  work  in  or  upon  the  bed  or  shore  of  the  river 
Thames,  or  to  drive  any  piles  thereon  or  in  tbe  said  river,  without  the 
permission  of  the  conservators ;"  and  in  s.  105,  that  "  no  works  upon 
the  bed  or  shores  of  the  said  river  Thames  below  high-water  mark 
shall  at  any  time  be  commenced  or  executed  under  the  direction  or 
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with  the  sanction  cr  permission  of  the  conservators,  without  the  same 
having  been  previously  approved  of  by  the  lord  high  admiral  or  the 
Commissioners  for  executing  the  office  of  lord  high  admiral ;  such 
approval  to  be  from  time  to  time  signified  in  writing  under  the  hand 
of  the  secretary  to  the  admiralty ;  or,  if  such  approval  be  not  pre- 
viously obtained,  without  proper  conditions  being  made  to  provide  for 
the  immediate  removal  of  all  such  works  upon  notice  from  the 
admiralty,  under  the  hand  of  the  secretary,  requiring  the  same  to  be 
removed."  Then  came  (in  1858)  the  Metropolis  Local  Management 
Act  Amendment,  21  &  22  Vict.  c.  104,  the  title  of  which  is  "  An  Act 
to  alter  and  amend  the  Metropolis  Local  Management  Act,  1855,  and 
to  extend  the  powers  of  the  Metropolitan  Board  of  Works  for  the 
purification  of  the  Thames  and  the  main  drainage  of  the  metropolis." 
The  2d  section  empowers  the  Board  to  "  construct  any  work  through, 
*77d1  ^^^°&  over,  or  under  the  bed  and  soil  *and  banks  and  shores 
-■  of  the  river  Thames,  making  compensation  to  all  persons  hav- 
ing any  interest  in  any  wharfs,  jetties,  or  other  property  damaged  by 
such  works,  as  provided  by  the  18  and  19  Vict.  c.  120  in  respect  of 
property  injured  under  the  powers  of  such  Act."  The  24th  section 
enacts  that  the  board  "  shall  cause  all  works  to  be  executed  under 
this  Act  to  be  constructed  and  kept  so  as  not  to  be  a  nuisance."  The 
27th  section, — which  is  the  important  section, — enacts  that  "  no  works 
upon  the  bed  or  shores  of  the  said  river  Thames  below  high -water 
mark,  which  may  interfere  with  the  navigation  of  that  river,  shall  at 
any  time  be  commenced  or  executed  under  the  provisions  of  this  Act, 
without  the  same  having  been  previously  approved  of  by  the  lord  high 
admiral  or  the  Commissioners  for  executing  the  office  of  lord  high 
admiral,  such  approval  to  be  from  time  to  time  signified  in  writing 
under  the  hana  of  the  secretary  to  the  admiralty."  The  works  in 
question  were  constructed  after  the  passing  of  that  Act,  and  no  consent 
of  the  admiralty  was  first  obtained.  The  28th  section  enacts,  that, 
"  in  order  to  preserve  the  navigation  of  the  river  Thames,  the  plans 
of  any  work  to  be  constructed  under  the  authority  of  that  Act  upon 
the  banks,  bed,  or  shore  of  the  river  Thames,  which  may  interfere 
with  the  free  navigation  of  the  said  river,  shall  be  approved  by  the 
conservators  of  the  river  Thames,  in  writing  signed  by  their  secretary, 
before  such  works  are  commenced,  certifying  that  the  works  according 
to  such  plans  will  not  interfere  with  the  navigation  of  the  river 
Thames."  The  thing  complained  of,  therefore,  is  an  obstruction  in  a 
public  highway  contrary  to  the  express  prohibition  of  a  statute,  and 
therefore,  on  the  authority  of  The  Queen  v.  Scott,  8  Q.  B.  548  (R  C. 
L.  B.  vol.  43),  2  Gale  &  D.  729,  an  indictable  misdemeanor.    The 
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7801  -^^^^  ^®'®'  *^  ^^®  railway  Company  did  *there,  have,  as  Lord 
^  Denman  said,  "done  what  the  Act  legalizes  only  on  a  condi-. 
tion  which  they  have  not  performed."  Every  person  concerned  in 
the  construction  of  the  worK  is  responsible  for  it.  It  is  said  that  the 
Board  are  trustees  or  public  officers  acting  gratuitously,  and  therefore 
are  not  personally  responsible  for  their  acts  or  the  acts  of  those  act- 
ing under  them.  No  case,  however,  has  gone  bevond  this,  that  per- 
sons intrusted  with  the  performance  of  a  public  duty,  disohareing  it 
gratuitously,  and  being  personally  guilty  of  no  negligence  or  aefault, 
are  not  responsible  for  an  injury  sustained  by  an  individual  through 
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the  negligence  of  workmen  employed  under  them :  see  Ellis  v.  The 
Sheffield  Gas-Consumers  Company,  2  Ellis  &  B..767  (E.  C.  L.  R.  vol. 
75) ;  The  Southampton  and  Itchin  Floating-Bridge  Company  v.  The 
Southampton  Board  of  Health,  8  Ellis  &  B.  801  (E.  C.  L.  R.  vol.  92); 
Ruck  V.  Williams,  8  Hurlst.  &  N.  SOS.f  In  Hole  v.  The  Sittingbourne 
and  Sheerness  Railway  Company,  6  Hurlst.  &  N.  4:88,t  ^^e  defendants, 
a  railway  Company,  were  authorized  by  their  Act  of  Parliament  to 
construct  a  railway  bridge  across  a  navigable  river:  the  Act  pro- 
vided that  it  should  not  be  lawful  to  detain  any  vessel  navigating 
the  river  for  a  longer  time  than  sufficient  to  enable  any  carriages, 
animals,  or  passengers,  ready  to  traverse,  to  cross  the  bridge,  and 
for  opening  it  to  admit  such  vessel :  the  defendants  employed  a  con- 
tractor to  construct  the  bridge  in  conformity  with  the  provisions  of 
the  Act  of  Parliament,  but,  before  the  works  were  completed,  the 
bridge,  from  some  defect  in  its  construction,  could  not  be  opened, 
and  the  plaintiff's  vessel  was  prevented  from  navigating  the  river : 
the  Court  of  Exchequer  held  that  the  defendants  were  liable  for  the 
damage  thereby  caused  to  the  plaintiff.  Pollock,  C.  B.,  there  says : 
"  This  is  a  case  in  which  the  maxim  '  Qui  facit  per  alium  facit  per  se' 
applies.  Where  a  person  is  authorized  by  Act  of  Parliament  or 
♦bound  by  contract  to  do  particular  work,  he  cannot  avoid  r*^©! 
responsibility  by  contracting  with  another  person  to  do  that  L 
work."  [WiWjBS,  J. — All  the  authorities  on  this  subject  were  dis- 
cussed recently  in  this  Court  in  the  cases  of  Whitehouse  v.  Fellowes, 
10  C.  B.  N.  S.  765  (E.  C.  L.  B.  vol.  100),  and  HoUiday  v.  St.  Leon- 
ards, Shoreditch,  11  C.  B.  N.  S.  192  (E.  C.  L.  S.  vol.  103).]  The  law 
upon  the  subject  both  here  and  in  Scotland  is  very  elaborately  con- 
sidered by  Lord  Cottenham,  C,  in  Duncan  v,  Findlater,  6  Clark  &  F, 
894.  Then  it  is  said  that  the  acts  complained  of  were  the  acts  of  the 
contractor  employed  by  the  Board.  All  the  evidence,  however,  nega- 
tived that.  The  piles  were  driven  where  the  Board  ordered  them  to 
be  placed :  and  all  the  work  was  done  according  to  the  plans  furnished 
by  their  engineers,  and  its  construction  superintended  and  approved 
of  by  them.  The  third  point  of  the  rule  is  disposed  of  by  the  obser- 
vations already  made.  And,  aa  to  the  fourth  point,  that  is  disposed 
of  by  the  finding  of  the  jury  that  there  was  no  negligence  on  the  part 
of  the  pilot.  The  second  count  is  supported  by  the  evidence,  notwith- 
standing the  answer  given  by  the  jury  to  the  fourth  question  which 
was  put  to  them.  [Williams,  J. — The  substance  of  the  complaint  in 
the  second  count  was,  that  no  intimation  was  given  of  the  presence  of 
the  piles.  But  the  pilot  stated,  that,  by  reason  of  the  injury  sustained 
by  his  steering  apparatus,  the  vessel  became  unmanageable,  and  he 
was  obliged  to  let  her  take  the  ground.  It  is  clear,  therefore,  that  all 
the  indications  in  the  world  would  not  have  enabled  him  to  keep  clear 
of  the  obstruction.  WiLLBS,  J. — If  the  construction  of  the  works  at 
the  particular  spot  and  in  the  particular  manner  was  rightful,  it  would 
probably  have  oeen  the  duty  of  the  Thames  conservators  to  take  the 
necessary  precautions:  but,  if  it  were  wrongful,  that  duty  would 
devolve  upon  the  Board  of  Works,  or  upon  Aird,  the  contractor.] 
The  Board  as  well  as  *  Aird  clearly  were  guilty  of  an  illegal  act ;  .  ^^^go 
and  there  is  nothing  in  either  of  the  statutes  to  absolve  tliem  ^ 
from  liability. 
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J/.  Chambers^  Q.  C,  Denman,  Q.  C,  and  Raymond,  in  support  of  the 
rule  obtained  by  the  Board. — The  Metropolitan  Board  of  Works  have 
large  powers  vested  in  them,  not  only  under  the  recent  statutes,  bat 
also  with  reference  to  the  general  scheme  of  legislation  respecting  the 
sewerage  of  the  metropolis :  and  what  they  did  on  the  occasion  com- 
plained of  was  not  only  justified,  but  absolutely  necessary,  and  that 
without  any  reference  to  the  admiralty  jurisdiction.  The  185th  section 
of  the  18  &  19  Vict.  c.  120  vests  in  the  Board  the  existing  sewers  (of 
which,  as  appears  ffoni  Schedule  D.  there  referred  to,  there  are  no  less^ 
than  seventy-one  having  outlets  into  the  Thames),  and  empowers 
them  to  alter  these  and  construct  others  as  they  may  think  fit  The 
54th  section  of  the  Thames  Conservancy  Act,  1857,  enacts  that  it 
shall  not  be  lawful  for  any  person  whomsoever  to  erect,  build,  or 
make  any  embankment,  or  any  erection,  building,  or  works  in  or  upon 
the  bed  or  shore  of  the  river  Thames,  or  to  drive  any  piles  thereon  or 
in  the  said  river,  without  the  permission  of  the  conservators.  That 
permission  the  Board  obtainea.  The  I67th  section  of  the  same  Act 
contains  a  saving  of  the  rights  of  the  Board  "with  reference  to  the 
construction  and  maintenance  of  sewers,  and  any  other  works  for  the 
sewerage,  drainage,  or  improvement  of  the  metropolis."  The  166th 
section  contains  a  similar  protection  of  the  rights  of  the  old  Commis- 
sioners of  Sewers,  in  place  of  whom  the  Metropolitan  Board  of  Works 
now  stands.  The  extensive  powers  of  these  Commissioners  will  appear 
from  a  reference  to  the  11  &  12  Vict.  c.  112.  The  21  k  22  Vict.  c. 
104  is  relied  on  as  limiting  the  powers  of  the  Board.  The  object  of 
*7831  ^^^^  statute  was,  to  prevent  as  far  as  ^practicable  the  sewerage 
-'  of  the  metropolis  fi'om  passing  into  the  Thames  within  the 
metropolis ;  and  for  that  purpose  it  authorizes  the  raising  of  very 
large  funds  for  the  carrying  out  an  extensive  system  of  drainage, — still, 
however,  contemplating  that  until  those  works  are  comfSeted  the 
sewerage  of  the  metropolis  shall  continue  to  flow  into  the  river :  and 
s.  2  expressly  empowers  the  Board,  for  the  purposes  of  the  Act,  to 
construct  any  work  **  through,  along,  over,  or  under  the  bed  and  soil 
and  banks  and  shores  of  the  river  Thames,  making  compensation  to 
all  persons  having  any  interest  in  any  wharfs,  jetties,  or  other  pro- 
perty damaged  by  such  works,  as  provided  by  the  18  &  19  Vict.  c. 
120,  in  respect  of  property  injured  under  the  powers  of  such  Act.'' 
The  27th  section  of  the  21  &  22  Vict.  c.  104,  is  relied  on  for  the  pur- 
pose of  showing  that  the  works  in  question  could  not  lawfully  be 
constructed  without  the  approval  of  the  admiralty.  That  section, 
however,  plainly  has  reference  only  to  main  drainage  works  which 
might  so  interfere  with  the  navigation  of  the  river  as  to  impede  the 
military  or  naval  defence  of  the  kingdom,  and  not  to  tne  mere 
improvement  in  the  outfall  of  an  old  seiner  between  high  and  low, 
water  mark ;  otherwise,  there  would  scarcely  have  been  any  necessity 
for  the  28th  section.  Assuming  that  the  permission  of  the  admiralty 
ought  to  have  been  obtained,  does  the  failure  to  perform  that  collate- 
ral duty  render  the  whole  of  the  works  illegal  ?  Is  a  mere  mistake, 
there  being  no  suggestion  that  they  have  acted  otherwise  tbsn  bon& 
fide,  to  be  treated  as  misconduct  such  as  to  render  a  gratuitous  public 
body  responsible?  By  the  S  &  4  W.  4,  c.  cxiii.,  "an  Act  for  better 
preserving  the  harbour  of  Maryport,"   &c.,   certain  trustees  were 
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appointed  for  carrying  out  the  Act.  The  trnatees  acted  gratuitously ; 
the  property  in  the  harbour  was  vested  in  them,  and  they  were 
empowered  to  elect  a  harbor  *ma8ter  and  other  officers  and  ^#704 
servants  connected  with  the  harbour,  with  power  also  to  dis-  '- 
charge  them.  The  harbour  master  was  intrusted  with  the  duty  of 
directing  the  situation  in  which  a  vessel  entering  the  harbour  was  to 
be  moored.  The  trustees  were  also  empowered  to  make  by-laws  as  to 
the  management  of  the  harbour,  and  to  impose  tonnage-rates  upon 
vessels  using  it,  and  to  borrow  money  on  sucn  rates,  and  to  apply  the^ 
proceeds  in  payment  of  the  interest  c^  the  money  borrowed,  ana  of  the' 
costs  and  expenses  attending  the  carrying  into  execution  the  purposes 
of  the  Act  connected  with  the  harbour,  and  also  in  the  reduction  of 
the  capital  borrowed.  It  was  held  in  Metcalfe  v.  Hetherington,  11 
Exch.  257,t  that  the  trustees  were  not  liable,  either, — first,  for  the 
ftets  of  the  harbour  master  in  directing  a  vessel  to  be  moored  in  an 
improper  place,  whereby  it  received  damage,— or,  secondly,  for  an 
injury  occasioned  to  a  vessel  by  an  accumulation  of  rubbish  in  the 
harbour.  [Williams,  J. — That  case  is  certainly  inconsistent  with 
Gibbs  V.  The  Trustees  of  the  Liverpool  Docks,  3  Hurlst.  k  N. 
164.t(a)]  The  fact  of  the  defendants'  work  causing  some  possible 
obstruction  to  the  navigation  did  not  necessarily  constitute  them  an 
indictable  nuisance.  In  The  Queen  v.  Betts,  16  Q.  B.  1022  (E.  C. 
L.  R.  vol.  71),  Lord  Campbell  says :  "  I  can  very  well  conceive  that  a 
bridge  may  be  So  built  in  a  navigable  river  as  to  be  no  obstruction^' 
The  Queen  v.  Scott,  8  Q.  B.  648  (E.  0.  L.  R.  vol.  48),  2  Gale  &  D.  729, 
is  a  totally  different  case  on  principle.  Here  was  no  interference  with 
the  navigation  of  the  river,  m  the  sense  which  would  make  that  case 
applicable. 

Hawkins,  Q.  0.,  Jfellish,  Q.  C,  and  Horace  Lhyd  *were  heard   r^i^gK 
in  support  of  the  defendant  Aird's  rule.    They  submitted  that  ^ 
at  all  events  the  verdict  should  be  entered  for  the  defendants  on  the 
second  count. 

Eblb,  C.  J. — These  were  rulea  obtained  by  the  defendants,  the 
Metropolitau  Board  of  Works,  and  John  Aird,  a  contractor  employed 
by  them,  calling  upon  the  plaintiffs  to  show  cause  why  the  verdict 
found  for  them  on  the  trial  of  this  cause  should  not  be  set  aside,  and 
instead  thereof  a  verdict  be  entered  for  the  defendants  on  various 
grounds  stated  in  the  rules.  I  am  of  opinion  that  those  rules  should 
be  discharged,  the  plaintiffs  undertaking  to  confine  the  verdict  found 
for  them  to  the  first  count  of  the  declaration,  and  consenting  that  the 
verdict  be  entered  for  the  defendants  on  the  pleas  of  not  guilty  to  tho 
second  count.  The  complaint  in  the  first  count  is;  that  the  defendants 
wrongfully  placed  in  a  certain  common  navigable  river  and  highway, 
to  wit,  the  river  Thames,  certain  piles  and  pieces  of  timber  and  works, 
and  wrongfully  kept  and  continued  the  same  therein,  and  thereby 
greatly  obstructed  the  due  and  proper  navigation  of  the  said  river, 
by  reason  whereof  the  plainti£&'  snip,  then  lawfully  navigating  the 
said  river,  ran  and  struck  upon  the  toid  piles,  pieces  of  timber,  and 
works,  and  was  by  reason  thereof  greatly  injured.    It  is  elear  that 

(a)  WillM,  J.,  in  Wkttahonfe  •.  Fellowes,  10  C.  B.  N.  6.  777  (E.  C.  L.  R.  rol  100),  obtarref, 
that  ''Metoalfe  •.  H«iheiington  raooiTed  a  fktal  blow  in  Qibbs  v.  Th«  TrastMi  of  tbe  LiTorpool 
Doekt." 
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these  piles  were  so  driven  into  the  bed  of  the  river  as  to  cause  a  dan- 
gerous obstruction  to  the  navigation ;  and  the  damage  which  was  done 
to  the  plaintiffs^  ship  shows  that  they  caused  great  danger  to  the  pub- 
liCf  ana  that  the  placing  them  there  might  be  an  indictable  offence, 
as  well  as  the  subject-matter  of  an  action  for  particular  damage.  That 
part  of  the  plaintiffs'  case,  therefore,  is  sustained :  and  the  only  ques- 
tion is,  whether  any  of  the  statutes  which  have  been  referred  to  justify 
*7881  ^^^  ^^^^  done  by  the  defendants.  The  general  *powers  of  the 
J  Commissioners  of  Sewers  for  the  city  of  London  and  of  the 
Metropolitan  Commissioners  of  Sewers  were  by  the  18  &  19  Vict  c. 
120,  transferred  to  a  new  body  incorporated  under  the  name  of  the 
Metropolitan  Board  of  Works.  The  135th  section .  of  the  Act  vests 
all  the  existing  sewers  in  this  new  board,  and  gives  them  very  exten- 
sive powers  to  "  make  such  sewers  and  works  as  they  may  think 
necessary  for  preventing  all  or  any  part  of  the  sewerage  within  the 
metropolis  from  flowing  or  passing  into  the  river  Thames  in  or  near 
the  metropolis/'  and  also  to  "  make  such  other  sewers  and  works,  and 
such  diversions  or  alterations  of  any  existing  sewers  or  works  vested 
in  them  under  this  Act,  as  they  may  from  time  to  time  think  neces- 
sary for  the  effectual  sewerage  and  drainage  of  the  metropolis,"  and 
•'  shall  from  time  to  time  repair  and  maintain  the  sewers  so  vested  in 
them,"  &c. ;  "  and,  for  the  purposes  aforesaid,  such  Board  shall  have 
full  power  and  authority  to  carry  any  such  sewers  or  works  through, 
across,  or  under  any  turnpike-road,  or  any  street,  or  place  laid  out  as 
or  intended  for  a  street,  as  well  beyond  as  within  the  limits  of  the 
metropolis,  or  through  or  under  any  cellar  or  vault  under  the  car- 
riage-way or  pavement  of  any  street,  and  into,  through,  or  under  any 
lands  whatsoever  within  or  beyond  the  said  limits,  making  compensa- 
tion  for  any  damage  done  thereby,"  &c.  If  it  were  necessary,  I  should 
come  to  the  conclusion  that  the  legislature  did  not  intend  to  ^ve 

?ower  to  the  Metropolitan  Board  to  carry  their  works  into  the  river 
^hames  so  as  in  any  degree  to  obstruct  the  free  navigation  thereof. 
It  is  not  necessary,  however,  for  the  judgment  I  am  about  to  pro- 
nounce that  I  should  offer  any  opinion  upon  that :  but  I  cannot  help 
observing  that  the  legislature,  having  in  s.  185  specified  several  places 
through,  across,  or  under  which  the  Board  may  carry  their  works, 
♦7871  ^^^®  ^cautiously  abstained  from  mentioning  the  bed  or  soil  of 
J  the  river.  And  I  think  the  statutes  which  were  passed  after- 
wards recognise  that  view.  "Why  should  the  legislature  give  the 
Board  power  by  the  2d  section  of  the  21  &  22  Vict.  c.  104  to  "con- 
struct any  work  through,  along,  over,  or  under  the  bed  and  soil  and 
banks  and  shores  of  the  river  Thames,"  if  they  already  possessed  the 
general  power  which  has  been  contended  for  ?  If  I  am  right  in  this 
conclusion,  the  defendants  have  clearly  been  guilty  of  a  violation  of 
the  law.  Supposing,  however,  that  argument  not  to  be  tenable,  and 
that  the  135th  section  of  the  18  &  19  Vict.  c.  120  gave  the  Board 
power  to  do  as  they  have  done,  still  I  am  of  opinion  that  that  power 
must  be  restrained  by  the  provisions  of  the  amending  Act  of  21  &  22 
Vict.  c.  104,  the  33d  section  of  which  declares  that  the  two  Acts  shall 
be  read  together  as  one  Act — constituting  one  code  of  law  in  relation 
to  the  subject-matter  in  hand.  Taking  these  two  statutes  together, 
then,  do  they  afford  the  defendants  any  justification  for  that  which 
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tbej  have  done  ?  The  2d  section  of  this  latter  Act,  as  I  have  already 
observed,  expressly  empowers  the  Board,  for  the  purposes  of  that  Act, 
to  "  construct  any  work  through,  along,  over,  or  under  the  soil  and 
banks  and  shores  of  the  river  Thames,  making  compensation  to  all 

Sersons  having  any  interest  in  any  wharfs,  jetties,  or  other  property 
amaged  by  such  works,  as  provided  by  the  18  &  19  Vict.  c.  120,  in 
respect  of  property  injured  under  the  powers  of  such  Act.*^     This,  if 
there  were  nothing  more  in  the  Act,  would  unquestionably  have  war- 
ranted the  defendants  in  constructing  the  work  in  question  :  but  the 
27th  section  contains  an  express  prohibition  against  the  erection  of 
any  work  which  may  interfere  with  the  navigation,  except  on  per- 
formance of  a  condition  precedent, — *"No  works  upon  the  r+^oo 
bed  or  shores  of  the  said  river  Thames  below  high-water  mark  '• 
vrhich  may  interfere  with  the  navigation  of  that  river  shall  at  any 
time  be  commenced  or  executed  under  the  provisions  of  this  Act 
without  the  same  having  been  previously  approved  of  by  the  Lord 
High  Admiral,  or  the  Commissioners,"  &c.    The  approval  of  the 
admiralty  of  the  works  in  question  has  not  been  obtained.     The  con- 
dition precedent,  therefore,  has  not  been  performed,  and  consequently 
the  defendants  are  without  justification  under  this  statute.    The  legis- 
lature seem  to  have  contemplated  the  power  and  control  of  the  admi- 
ralty as  being  essential  to  the  keeping  clear  and  uninterrupted  the 
navigation  of  the  Thames ;  for,  though  the  64th  section  of  the  Thames 
Conservancy  Act,  20  &  21  Vict.  c.  oxlvii.,  provides  that  "it  shall  not 
be  lawful  for  any  person  whomsoever  to  erect,  build,  or  make  any 
embankment,  or  any  erection,  building,  or  work  in  or  upon  the  bed 
or  shore  of  the  river  Thames,  or  to  drive  any  piles  thereon  or  in  the 
s'aid  river,  luithout  the  permission  of  the  conservators,"  that  statute  does 
not  contemplate  that  the  conservators  shall  be  the  sole  parties  to  give 
such  permission.    The  105th  section  enacts  that  "  no  works  upon  the 
bed  or  shores  of  the  said  river  Thames  below  high-water  mark  shall 
at  any  time  be  commenced  or  executed  under  the  direction  or  with 
the  sanction  or  permission  of  the  conservators  without  the  same 
having  been  previously  approved  of  by  the  Lord  High  Admiral  or 
the  Commissioners  for  executing  the  oflBlce  of  Lord  High  Admiral, 
such  approval  to  be  from  time  to  time  signified  in  writing  under  the 
hand  of  the  secretary  to  the  admiralty ;  or,  if  such  approval  be  not 

5)reviously  obtained,  without  proper  conditions  being  made  to  provide 
or  the  immediate  removal  of  all  such  works,  upon  notice  from  the 
admiralty,  under  the  hand  of  the  secretary,  requiring  the  *same  r#70Q 
to  be  removed."  The  justification  under  the  authority  of  the  ^ 
conservators  therefore  fails :  they  could  not  give  any  valid  authority 
without  the  concurrence  of  the  admiralty.  The  result  is  that  the 
defendants  have  been  guilty  of  a  wrongful  act»  and  they  show  no  jus- 
tification. 

Williams,  J. — I  am  entirely  of  the  same  opinion,  and  for  the  rea- 
sons assigned  by  my  Lord.  I  agree  that  the  rule  should  be  discharged, 
upon  the  terms  of  the  verdict  being  entered  for  the  defendants  on  the 
second  count.  It  is  clear  from  the  evidence  of  the  Trinity  House 
pilot  who  had  charge  of  the  plaintifis^  vessel,  that,  as  soon  as  by  rea- 
son of  the  vessel  striking  against  the  mooring-chains  her  rudder 
machinery  became  powerless,  the  vessel  became  helpless,  and  the  only 
c,  B.  N.  8.,  VOL.  xni.— 80 
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thing  left  was  to  alldw  her  to  ground  on  the  exact  spot  she  did,  even 
though  those  in  charge  of  her  were  perfectly  aware. that  the  piles  were 
there.  Assuming,  then,  that  it  was  the  duty  of  the  defendants  to  give 
notice  of  the  obstruction,  the  neglect  to  perform  that  duty  was  not 
the  cause  of  this  accident.  One-argument  that  has  been  urged  on  the 
part  of  the  defendants,  is,  that  the  piles  did  not  interfere  with  the  free 
navigation  of  the  river,  and  that  the  plaintifls*  vessel  was  not  navigat- 
ing the  river  in  due  course.  It  may  be  that  it  is  unusual  for  vessels 
to  go  along  that  part  of  the  river.  Butthis  vessel  was  taken  there 
by  circumstances.  Besides,  ships  may  take  the  ground  in  the  river 
'fhames  with  perfect  safety:  and  it  is  perfectly  clear,  that,  if  it  had 
not  been  for  these  piles,  the  Zebra  might  have  grounded  on  the  spot 
in  question  without  sustaining  any  damage.  Is  a  vessel  to  bo  deprived 
of  that  advantage  by  placing  rocks  or  other  dangerous  obstructions 
upon  the  hard  ?  It  was  abundantly  proved  that  the  plaintiffs'  vessel 
*7901  ^^  by  the  *acts  of  the  defendants  prevented  from  being  navi- 
-'  gated  as  they  were  entitled  to  navigate  it.  Upon:  all  the  other 
points  I  entirely  agree  with  what  has  fallen  from  my  Lord. 

WiLL&s,  J. — I  am  of  the  same  opinion.  The  second  count  is  dis- 
posed of  by  the  remarks  already  made.  The  first  count  is  founded 
upon  an  injury  sustained  by  the  plaintiff  in  consequence  of  an  ob- 
struction placed  by  the  defendants  in  the  bed  of  the  river.  I  think 
both  the  Board  of  Works  and  the  contractor  are  liable  upon  that  count, 
if  the  obstruction  complained  of  was  an  unlawful  act.  The  proper 
way  of  dealing  with  this  question,  is,  to  put  the  two  Acts, — 18  &  19 
Vict.  c.  120,  and  21  &  22  Vict.  c.  104,^together,  and  to  treat  the 
'135th  section  of  the  former  as  if  it  were  found  in  an  Act  of  which 
the  2d  section  of  the  latter  formed  one  of  the  sections.  There  would 
then  be  a  general  clause  giving  the  Board  power  to  construct  their 
works  in  all  places  within  the  limits  of  the  metropolis,  and  then  a 
special  clause  dealing  with  works  to  be  done  in  the  bed  or  soil  of  the 
river  Thames :  and,  of  course,  in  considering^  what  -are  the  powers 
conferred  upon  the  Board  with  respect  to  works  to  be  done  in  the  bed 
of  the  river,  regard  must  be  had  to  the  special  clause  only,  and  not 
to  the  general  provision.  Now,  the  powers  conferred  by  the  speeial 
clause,  the  2d  section  of  the  21  &  22  Vict.«a  104^  are  to  be  exercised 
only  subject  to  the^^ndition  contained  in  the  2 7tb  section  of  the  same 
Act,  viz.,  that  they  shall  be  previously  approved  of  by  the  lord  high 
admiral  or  the  commissioners. of  the  admiralty.  As  that  condition 
was  not  complied  with,  here,  it  stands  that  the  Board  of  Works  have 
placed  an  unauthorized  obstruction  in  a  public  navigable  river,  which 
is  a  public  nuisance,  and  consequently  that  they  are  liable  to  the 
'''7911  pl^i^^fi^^or  *the  particular  damage  which  they  W€re  proved 
-'  to  have  sustained  thereby. 

Keating,  J. — I  entirely  agree  in  the  construction  which  my  Lord 
and  my  two  learned.  Brotiiera  have  put  upon  the  Acts  of  Parliament 
referred  to.  « Rule  discharged. 
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TOBINapd  Another  v.  HABFOED.    Feb.  5. 

A  policy  was  effected  for  twelye  moDths  on  ship  and  goods  from.  Liverpool  to  the  coast  of 
Afirlea  and  back,  on  a  bartw-yoyage^  Tbe  poUoy  contained  a  ftipulf  tion  that  "oatward  cargo 
should  be  considered  homeward  interest  twenty>foiir  honrs  after  arriral  at  first  port  or  place  of 
tr»de :"  and  by  ft  memorandnm  the  insarance  was  suited  to  be  "  npbn  ship  valued  at  2000/.,  and 
cmrgo  8000{.y  with  liberty  to  increase  the  valuation  of  Che  homeward  cargoJ"  The  ship  sailed 
to  Kinsembo,  on  the  African  coast,  and  there  discharged'  a  thM  of  her  cargo,  and,  after  a  stay 
there  of  more  than  twenty-four  hours,  proceeded  towards  other  ports  in  order  to  take  in  home- 
ward eargo,  and  wai  totally  lost|  together ,  with  the  two-thirds  of  the  outward  cargo  which 
remained  on  board : — 

He.ld,  that  the  valuation  applied  to  what  was  substantially  a  /uU  cargo,  and  not  to  any 
(quantity  of  goods  subs  Untidily  less  than  a  ftill  cargo,  and  entitled  this  assured  to  80002.  in  the 
event  of  the'  total  loss  of  a  substantially  full  einrgo,  or  to  an  indemnity  in  ease  of  any  partial 
lose,  not  in  uiy  case  exceeding  80002. ;  and  that  the  principle  fbr  the  valuation  of  a  partial  loss 
was  thi8,-7Tlx  the  value  of  the  whole  of,  the  intended  cargo  was  a  datum,  the  partial  loss  would 
be  adjusted  to  the  common  proportion ;  but,  where  the  value  of  the  whole  of  the  intended  eargo 
could  not  be  ascertained,  'the  proportion  which  the  part  lost  bore  to  the  whole  could  not  be 
known,  and  the  mode  of  estimating  a  partial  loss  under  a  valued  policy  oonld  not  be  adopted ; 
and,  consequently,  that,  nnder  the  circumstances,  the  assored  would  be  entitled  to  the  ordinary 
indemnity  as  under  an  open  policy  underwritten  for  80002. 

This  was  an  action  for  a  total  loss  upon  a  policy  of  insurance  for 
twelve  months,  commencing  on  the  day  of  tne  vessel's  leaving  the 
dock  at  Liverpool,  in  port  or  at  sea,  in  all  places,  at  all  times,  and  in 

-«11  services,  including  the  risk  of  craft,  boats,  and  cranes,  to  and  from 

•  tlie  vessel,,  lipon  any  kind  of  goods  and  merchandises,  and  also  upon 
the  body,  tackle,  apparel,  and  furniture,  &c.,  6f  the  good  ship  called 
the  Shark,  and  so  to  continue  and  endure  during  her  abode  at  Liver- 
pool, and  further  until  the  ship  had  moored  at  anchor  twenty -four 
hours  in  good  safety,  and  upon  the  *goods  arid  merchandises  r+^Qo 
unjiil  the  same  be  there  discharged  ana  safely  landed:  And  it   ^ 

,wa3  to  be  lawful  for  the  ship  to  proceed  and  sail  to  and  touch  and 
stay  at  any  ports  or  places  whatsoever  arid  wheresoever,  with  leave 
to  discharge,  load,  unload,  reload,  sell,  barter,  exchange,  and  trade 
all  or  either  goods  and  property  upon  the  coast  of  Africa  and  African 
islands,  arnd  with  any  vessel  or  vessels)  boat  or  boats,  factories,  and 

.canoes,  in  port  and  at  sea,  and  to  transfer  interest  from  this  to  any 
other  vess^  or  vessels,  and  from  any  other  vessel  or  vessels  to  this 
vessel,  all  or  any  the  risk  to  continue  by  the  Shark  and  boats  as 

.above  only,  in  port  and  at  sea,  and  at  any  ports  and  places  she  might 
call  at  or  proceed  to,  without  being  deemed  any  deviation,  without 
prejudice,  to  that  insurance :  And.  it  was  agreed  that  the  vessel  might 
be  towed  or  otherwise  assisted  by  steam- vessels  or  any  other  vessels 

.  during  the  voyage  j  and  outward  cargo  to  he  considered  homeward  interest 
twenty-four  hours  after  arrival  at  first  port  or  place  of  trade,  llie  policy 
was  declared  to  be  on. the  ship  valued' at  2000?.,  and  on  the  cargo 
valued  at  8Q00t,  with  liberty  to  extend  the  valuation  of  the  home- 
ward cargo,  and  with  liberty  for  the  ship  to  move  from  dock.    By  a 

..fiiubsequent  clai;se,.it  was  agreed  to  continue  the  .risk'  on  the  Shark, 
at.  the  same  rate,  of  premium,  until  her  arrival*  back,  on. the  same 
conditions. 

The  <5ause  was  tried  before  Erie,  C.  J.,  at  the  sittings  in  London 
after  last  Trinity  Term.    The  admitted  facts  were  as  foflows : — 
The  Shark  sailed  in  due  course  from  Liverpool  to  tbe  coast  of 
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Africa,  with  a  cargo  of  tbe  value  of  62262.  55. 10(f.  She  arrived  at 
Kinsembo  on  the  14th  of  August,  and  there  landed  a  portion  of  )ier 
cargo  the  invoice  value  of  which  was  29522.  85.  M.  This  portion  of 
*7d^1  ^^^  cargo  was  landed  on  the  15th,  16th,  and  17th  *of  August 
'J  On  the  night  of  the  17th  of  August,  the  Shark  sailed  for  the 
river  Congo ;  and  on  the  19th  she  was  totally  lost.  She  took  no 
fresh  cargo  on  board  at  Kinsembo,  and  was  proceeding  to  C5ongo  for 
the  purpose  of  obtaining  cargo, — ^ivory,  dye-woods,  and  gum, — ^which 
she  would  to  some  extent  at  all  events  have  succeeded  in  doing  bad 
she  arrived  there. 

The  defendant  (who  had  underwritten  for  lOOZ.)  had  paid  20Z.  as  for 
a  total  loss  of  the  ship ;  and  he  paid  482.  into  court  as  for  a  total  loss 
of  part  of  the  cargo.  This  sum  of  432.  was  calculated  in  tl^s  way : — 
The  invoice  value  of  the  cargo  on  board  the  vessel  at  the  time  of  her 
loss  was  32732.  Via.  7c?.,  being  the  diflFerence  between  the  full  cargo, 
62262.  55. 10c2.,  and  the  value  of  the  goods  taken  out  at  Kinsembo, 
viz.  29522.  85.  id. ;  and  this,  at  the  value  stated  in  the  policy,  would 
give  something  less  than  43002.  as  the  value  of  that  portion  of  the 
cargo  which  was  on  board  at  the  time  of  the  loss.  For  this  the  under- 
writers admitted  their  liability ;  and  the  defendant's  proportion  was 
the  sum  paid  into  Court. 

It  was  contended  on  the  part  of  the  plaintiffs  that  the  underwriters 
were  liable  as  for  a  total  loss  of  a  cargo  valued  at  80002.,  without  any 
reference  to  the  proportion  which  that  part  of  the  cargo  which  was 
actually  lost  bore  to  the  cargo  on  board  when  the  vessel  commenced 
her  outward  voyage. 

A  verdict  was  taken  for  the  plaintiffs  for  872.,  the  difference  be- 
tween the  sum  paid  into  Court  and  the  amount  claimed, — leave  being 
reserved  to  the  defendant  to  move  to  enter  a  nonsuit  or  a  verdict  for 
him  if  the  Court  should  be  of  opinion,  upon  the  true  construction  of 
the  policy,  that  he  was  not  liable  as  for  a  total  loss. 
*7941  i^^K  Q*  G.,  in  Michaelmas  Term  last,  obtained  a  rule  *nisi 
^  accordingly.  He  referred  to  Rickman  v.  Carstairs,  5  B.  &  Ad. 
651.  That  was  a  valued  policy  of  insurance  upon  ship  and  goods  at 
and  from  the  coast  of  Africa  to  the  ship's  port  of  discharge  in  tbe 
united  kingdom,  with  liberty  to  touch  at  all  ports  and  places  whatso- 
ever and  wheresoever,  to  trade  backwards  and  forwards  in  any  order, 
and  to  call  at  or  proceed  to  the  Azores,  Madeira,  &c.,  and  all  African 
islands,  beginning  the  adventure  on  the  goods  from  the  loading  thereof 
aboard  the  said  ship  twenty-four  hours  after  her  arrival  on  the  coast 
of  Africa,  including  the  risk  in  boats  in  loading  and  unloading,  with 
liberty  to  load,  unload,  sell,  barter,  or  exchange  with  any  ships  or 
factories  wheresoever  she  might  call.  And  it  was  held  that  the  policy 
did  not  protect  an  outward  cargo  shipped  before  the  vessel's  arrival 
on  the  coast  of  Africa.  And,  a  considerable  proportion  of  tbe  intended 
homeward  cargo  not  being  shipped  at  the  time  of  a  total  loss,  and  th« 
part  shipped  not  being  equal  to  the  value  put  on  tbe  goods  in  tbe 
policy, — It  was  further  held  that  the  valuation  was  opened,  and  that, 
although  the  part  shipped  of  tbe  homeward  cargo,  together  with  a 
part  of  the  outward  cargo  then  remaining  on  1x>ard,  made  up  tbe 
amount  named  in  such  valuation,  the  assured  could  recover  only  a 
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proportion  estimated  on  the  part  of  the  homeward  cargo  shipped  at 
the  time  of  the  loss. 

Bcmllj  Q.  C,  and  J.  Brotvn,  in  Hilary  Term,  showed  cause. — The 
natare  of  the  voyage  on  which  the  Shark  was  bound,  viz.  an  African 
barter  voyage,  being  such  that  the  merchant  has  no  means  of  knowing 
what  quantity  or  description  of  goods  may  be  on  board  at  any  parti- 
cular time  or  place,  and  the  means  of  communication  by  letter  or 
otherwise  being  difficult  and  uncertain,  the  course  of  business  in 
effecting  insurances  is  *to  assume  a  value.    In  Rickman  v.  r+ygK^ 
Garstairs,  the  insurance  was  on  the  homeward  cargo  only.  ^ 
The  vessel  not  having  discharged  the  whole  of  her  outward  cargo, 
part  of  it  remained  on  board  when  she  sailed  on  her  homeward  voy- 
age: and  the  question  was  whether  the  part  so  remaining  on  board 
could  come  within  the  description  of  "  homeward  cargo."    The  Court 
said :  "  In  this  case  it  is  with  regret  that  we  find  ourselves  obliged  to 
come  to  the  conclusion  that  the  plaintifib  are  not  entitled  to  recover 
for  a  total  loss ;  because  it  appears  very  likely  that  the  assured  intended 
by  this  policy  to  insure  botn  the  outward  and  homeward  cargo,  and 
to  have  valued  both,  inasmuch  as  a  great  part  of  the  outward  cargo 
would,  in  such  a  voyage,  remain  on  board,  and  would  be  continually 
varying  in  the  course  of  barter,  and  nothing  is  more  probable  than 
that  the  entire  cargo  should  be  valued,  to  prevent  difficulty  of  valua- 
tion in  the  case  of  loss.     Unfortunately,  however,  they  have  used 
words  which  will  not,  we  think,  efiectuate  that  intention."     "It  is 
very  true  that  there  will  be  some  difficulty  in  making  the  proper  cal- 
culation as  to  the  sum  to  be  paid,  on  the  supposition  that  the  subject 
of  insurance  is  the  homeward  cargo ;  because,  on  such  a  voyage,  it  is 
not  easy  to  say  what  the  value  of  a  full  home  cargo  will  be,  nor  what 
proportion  of  a  full  cargo  is  on  board  at  the  time  of  the  loss.    That 
difficulty  occurred,  and  nearly  to  the  same  extent,  in  Forbes  v.  Aspi- 
nall,  13  East  823,  though  it  does  not  seem  to  have  been  brought  to 
tbe  attention  of  the  Court :  but  it  cannot  enable  us  to  reject  the  words 
which  cause  the  policy  to  attach  on  the  homeward  cargo  only,  and  to 
declare  that  the  policy  was  meant  to  include  both."    It  was  to  meet 
the  difficulty  suggested  in  that  case  that  the  clause  providing  that 
''  outward  cargo  should  be  considered  homeward  interest  twenty-four 
hours  after  arrival  at  *the  first  port  or  place  of  trade"  was  r^^ga 
introduced  into  this  policy.    The  argument  on  the  other  side  *- 
is,  that  the  value  here  refers  to  a  full  cargo,  and  that,  about  30002. 
worth  of  the  cargo  having  been  landed  before  the  loss  happened,  the 
underwriters  are  onlv  liable  to  the  extent  of  the  proportion  which  the 
residue  bears  to  a  mil  cargo  valued  at  8000Z.    That  clearly  was  not 
the  intention  of  the  parties.    The  nature  of  the  voyage  being  such 
that  it  coulfi  not  be  foreseen  what  the  value  of  the  cargo  on  board 
would  be  at  any  particular  time,  the  value  is  assumed  to  be  80007. 
If  cargo  to  a  greater  value  should  happen  to  be  on  board  at  the  time 
of  a  loss  happening,  the  assured  could  never  recover  more  than  that 
sum :  so,  whatever  the  actual  value,  he  is  not  to  recover  less.    [Wil- 
liams, J. — According  to  your  argument,  if  all  the  cargo  except  100?. 
worth  were  discharged  at  the  first  port,  and  a  loss  happened  before 
anything  more  was  taken  on  board,  the  assured  would  be  entitled  to 
the  whole  8000i]    Apart  from  fraud,  it  is  submitted  they  would.    The 
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agreed  value  of  the  cargo,  such  as  it  may  be,  is  80001.  In  Shaw  t. 
Felton,  2  East  109,  it  was  held,  that^  on  an  insurance  of  ship  and  goods 
valued  at  6600Z.,  on  a  voyage  to  Africa  and  the  West  Indies,  the 
assured  was  entitled  to  recover  the  whole  sum  on  a'  total  loss  which 
happened  in  the  latest  period  of  the  voyUge, — although  a  con^derable 
part  of  the  estimated  value  consisted  originally  of  stores  and  provisions 
for  the  purchase  and  sustenance  of  slaves  during  the  voyage,  and  the 
slaves  were  brought,  to  a  profitable  market  at  the  first  pl^ise  of  the  ship's 
destination,  where  she  arrived  a  mere  wreck,  and  soon  after  foundered. 
It  was  there  contended  on  the  part  of  the  underwriters,  that,  "admitting 
that  the  •vessel  with  her  outfit  was  worth  6600Z.  when  the  insurance  was 
made,  yet,  as  a  great  proportion  of  that  value,  to  the  aniotint  of  above 
*7971   *^^^'-»  consisted  in  those  stores  and  provisions  out  of  which 

J  the  profit  of  the  voyage  was  to  arise  by  the  expenditure  of 
them,  and  as  in  fact  the  slaves  who  were  purchased  and  sustained  oat 
of  that  expenditure  all  arrived  safe,  ana  produced  the  profit  of  the' 
voyage,  the  subject-matter  of  insurance,  as  to  so  much,  was  not  lost 
to  the  plaintiff,  but  arrived  at  the  place  of  its  destination,  and  had 
been  received  by  him  in  the  shape  of  profit  upon  the  voyage."  But 
Lord  Kenyon  said :  "  If  we  were  to  enter  into  the  calculations  which 
have  been  contended  for,  every  valued  policv  would  be  to  be  opened. 
Every  man's  meal  on  board  a  ship  would  tafee  from  the  value  of  the 
original  outfit.  Is  this  to  be  endured  7  Will  good  faith  admit  of  it  ? 
Where  is  the  line  to  be  drawn  between  a  greater  or  less  diminution 
of  the  value?  Therefore,  as  the  rule  and  practice  of  valued  policies 
have  been  acted  upon  and  sanctioned  since  the  passing  of  the  statute,(a) 
1  am  not  one  who  wish  quieta  movere."  Lawrence;  J.;  said :  "  The 
eflfect  of  a  valued  policy  is,  not  to  conclude  the  underwriter  from 
showing  that  the  assured  had  no  interest,  and  that  in  fact  it  was  a 
mere  wagering  policy  within  the  statute ;  but,  in  order  to  avoid  dis- 
putes as  to  the  (]^iiantum  of  the  assured's  interest,  the  parties  agree 
that  it  shall  be  estimated  at  a  certain  value.  Here,  it  is  not  pretended 
that  the  subject-matter  of  the  insurance  was  not  at  first  of  the  value 
estimated  in  the  policy.  Then,  how  does  this  diflfer  from  the  case  of 
an  open  policy  in  this  respect  ?  Would  it  not  be  sufficient  for  the 
assured  in  an  open  policy  to  prove  that  at  the  time  the  ship  sailed  the 
subject-matter  of  the  insurance  was  of  such  a  value?  'Is  not  that  the' 
period  to  look  to,  and  not  the  state  of  the  thing  at  f!he  time  of  the' 
total  loss  happening?  If  on  account  of  the  peciiliat  niature  of  an 
*7981  ^-^^^^^^  voyage,  there  ought  to  be  a  difference  in  this  respecf 

-'  between  these  and  other  trading  adventures,  the  underwritera 
may  if  they  j)lease  introduce  a  special  clause  in  the  policy  to  provide 
''for  the  dimmutiori  in  value  by  the  expenditure  of  stores  ted  provi- 
sions in  the  purchase  and  sustaining  or  the  slaves."  And  Le  BUnc, 
J.,  added :  "  The  value  of  the  property  must  be  continually  dimfnSsh- 
ing,  and,  if  the  loss  happen  at  the  latter  end  of  a  long  voyage,  no 
doubt  the  property  must  be  considerably  deteriorated  at  the  time  by 
the  usual  wear  and  tear  i  and  yet  it  is  never  objected  that  the  under- 
writer is  not  liable  for  the  original  value."  A  similar  doctrine  Was 
laid  down  by  Lord  Ellenborough  in  Hill  v.  Patten,  8  feast  S7S.  In 
Arnould  on  Insurance,  2d  edit.,  p.  857  (§  188),  it  is  said :  "  The  diflfer. 

(a)  19  O.  i  c  37. 
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ence,  in  point  of  effect,,  between  a  valued  and  an  open  policy,  is,  that, 
under  an  open  policy,  in  case  of  loss,  the  assured  must  prove.  <^e  actiuzl 
value  of  the  subj^t  of  insurance;  under  a  valued  policy  he  need  never 
do  so,  except  in  caseis  of  enormous  or  fraudulent  overvaluation :  except 
in  such  cases,  the  valuation  in  the  policy  is  conclusive,. and  the  case  is 
the  same  as  though  the  subject  of  insurance  was  actually  proved  to 
have  been  worth  the  sum  at  which  it  is  valued."  Ag^in,  p.  361,  "In 
cases  of  total  loss,,  the  value  in  tlie  policy  has  always  been  held  as  the 
conclusive  standard  of  indemnity ^^ — citing  Shaw  v.  Felton,  2  East  109. 
The  case  of  Forbes  v.  Aspinall,  13  East  323,  illustrates  that  which 
will  be  contended  for  on  the  other  side.  There,  freight  valued  at 
6500Z.  was  insured  on  a  ship  from  any  port  or  ports  in  Hayti  to  Liver- 
pool; and  the  ship,  which  had  sailed  with  good^  from  Liverpool  to. 
Hayti  on  a  voyage  of  barter,  after  exchanging  a  part  of  her  outward 
cargo  for  fifty-five  bale3  of  cotton  at  one  port  of  Hayti,  proceeded  with 
the  same  to  another  port,  for  the  purpose  of  making  a  similar  barter 
of  the  rest  of  *the  outward  cargo,  but  was  lost  by  a  peril  of  r^ygg 
the  sea  before  it  was  effected :  and  it  was  held  that  the  assured  •- 
was  only  entitled  to  recover  for  the  freight;  of  the  fifty -five  bales  of 
the  return  cargo  on  board,  though  there  was  a  moral  certainty  at  the 
time  that  the  remaining  part  of  her  outward  cargo  would,  excei)t  for 
the  loss,  have  been  exchanged,  for  a  full  return,  cargo.  That  question 
is  whether  that  principle  is  applicable  to  a  policy  effected  on  a.  voyage 
in  this  particular  trade,  where  the.  cargo  is  always  shifting  as  the 
vessel  proceeds  from  port  to.  port^  sq  that  it  is  npt  possible  to  ascer- 
tain beforehand  the.  nature  and  value  of  thp  good^  shif^p^d  at  the  dif* ' 
ferent  ports. 

Lush,  Q.  C,  MelUsh,  Q.  C,  and  ffonyman,  in  support  of  the  rule. — 
The  question  turns  upon  the  construction  qf  the  words  in  the  poli,cy" 
"cargo  valued  at  8000Z."  If  the  wholp  of  that  gubject-matter  was 
lost,  the  underwriters,  must  pay  the  whole :  if  a  part  only,  they  are 
liable  only  for  that  part.  The  rule  13  well  statea  in  1  Arnould  on 
Insurance,  p.  365  (§  134j, — **The  parties  axe  onljr  bound  by  the  valua- 
tion as  far  as  it  goes ;  and  if  only  part  of  the,  interest  to  which  the 
valuation  in  the  policy  refers  has  evei;  been  at  risk  on  board,  the. 
assured,  in  case  of  loss^  can.  onjy  recover  upon.  a.  propQi|tionate  amount 
of  the  valuation.,  The  rule  is,  that  the  underwriter  is  bpund  by  the 
valuation  on  the  freight  and  goodq  only  wh.ere  all  the  cargo  which 
was  the  subject  of  the  contract  \a  on  board  ^X  thq  titne  of  loss.  For 
instance,  if  goods,  the  prime  cost  of  which,^  including  premiums  and 
commission,  would  be  4500i,  are  valued  in.  the  policjr  at  5000/.,  and 
it  should  turn  out  that  of  the^e  ffopds  only  two-thirds,  or  30002. 
worth,  were  ever  really  shipped  on  board,  the  assured,  in  case  of  \qs\ 
would  only  recover  the  same  proportion  of  5000Z.,  tfce  sum  valuedj^ 
that  3000Z,  is  of  4500Z.,  %.  c,  *two.third3,  or  89994  6*.  Si"  In  r^^^ 
Forbes  v.  Aspinall,  13  East  326,  Lord  Ellenborough  says:  *- 
'*  The  object  of  valuation  in  a  policy  is,  to  fix  by  agreement  between 
the  parties  an  estimate  upon  the  subject  insured^  and  to  supersede  the 
necessity  of  proving  the  actual  value,  by  specifying  a  certain  sum  as 
the  amount  of  that  value.  The  valuation,  in  the  case  of  goods,  looks 
to  all  the  goods  intended  to  be  loaded ;  and,  in  the  case  of  freight,  it 
looks  Xo  freight  upon  all  the  goods  the  ship  is  intended  to  carry  upon 
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the  voyage  insured :  and  if  by  the  perils  insured  against  in  a  valued 
policy  on  goods,  part  only  of  the  goods  intended  to  be  covered  be  lost, 
the  valuation  must  be  opened,  and  the  assured  can  only  recover  in 
respect  of  that  part:  and  so,  if  by  the  perils  insured  against  the  freiff?U 
of  part  only  of  the  goods  to  be  carried  be  lost,  the  assured  can  only 
recover  in  respect  of  that  loss,  according  to  the  proportion  which  that 
part  bears  to  the  whole  sum  at  which  the  entire  freight  was  estimated 
m  the  valuation."  The  contention  on  the  part  of  the  assured  is,  that 
"  cargo"  means  the  cargo,  be  it  more  or  less,  that  happens  to  be  on 
board  at  the  time  of  the  loss.  According  to  that  construction,  if  the 
whole  outward  cargo  had  been  discharged  at  the  first  port  of  barter 
except  a  single  African  musket,  and  the  ship  was  lost  while  going  to 
another  port  or  island  to  take  in  her  homeward  cargo,  that  musket  is 
by  agreement  of  the  parties  to  be  considered  worth  8000?.  That 
would  be  contrary  to  the  principle  of  all  marine  insurance,  which  is  a 
contract  of  indemnity.  The  whole  outward  cargo  is  valued  at  8000?.; 
and  the  whole  homeward  cargo  is  valued  at  8000/.,  unless  the  assured 
choose  to  take  advantage  of  the  clause  empowering  them  to  increase 
the  valuation.  The  words  *'  outward  cargo  to  be  considered  homeward 
interest  twenty -four  hours  after  arrival  at  first  port  or  place  of  trader" 
*80n  ^®^®  ^^^^  inserted  in  a  voyage  policy :  *in  truth  they  have  no 
J  application  to  a  time  policy.  [Willes,  J. — The  only  object  of 
the  insertion  of  those  words,  was,  to  prevent  the  underwriter  from 
saying  that  there  was  neither  a  full  outward  nor  a  full  homeward 
cargo  on  board.]  The  true  construction  of  this  policy  probably  is, 
that  it  is  a  valued  policy  on  the  voyage  out  and  home,  and  an  open 
policy  (to  the  extent  of  8000?.)  whilst  going  from  place  to  place  on 
the  African  coast.  This  construction  would  give  the  assured  a  full 
indemnity  for  his  actual  loss;  whereas,  any  other  would  give  him 
something  far  beyond  an  indemnity:  and  the  Court  will  not  without 
some  imperative  necessity  put  so  unreasonable  a  construction  upon 
the  contract.  No  light  is  thrown  upon  the  matter  by  the  case  of 
Shawe  v.  Felton,  2  East  109.  That  was  an  insurance  on  ship  and 
outfit  (including  provisions  and  sea-stores  laid  in  for  the  slaves 
intended  to  be  purchased  and  shipped :  and  it  might  reasonably  be 
said  that  it  could  not  have  been  the  intention  of  the  parties  to  enter 
into  a  consideration  as  to  how  much  of  the  stores  had  been  consumed 
at  the  time  of  the  happening  of  the  loss.  Our,  adv.  vulL 

Williams,  J.,  now  delivered  the  judgment  of  the  Court:(a) — 
In  this  case  a  ship  sailed  to  Kinsembo,  in  Africa,  and  discharged 
one-third  of  her  cargo,  and,  after  a  stay  of  more  than  twenty-four 
hours,  proceeded  towards  other  ports,  in  order  to  take  in  homeward 
cargo,  and  was  totally  lost,  together  withi  the  two-thirds  of  the  out- 
ward cargo  that  remained  on  board. 

The  plaintiflfe  had  a  time  policy  for  twelve  months  on  ship  and 
*8021  S^^^s,  in  the  common  form.  It  contained  all  *the  clauses  said 
-'  to  be  adapted  to  a  barter  trade  on  the  coast  of  Africa,  and  also 
a  stipulation  that  *' outward  cargo  should  be  considered  homeward 
interest  twenty -four  hours  after  arrival  at  first  port  or  place  of  trade:" 
and  by  a  memorandum  the  policy  was  stated  to  be  "upon  ship  valued 
at  2000?.,  cargo  8000?.,  with  liberty  to  increase  the  valuation  of  the 
homeward  cargo." 

(a)  The  case  waa  argued  before  Erie,  C.  J.,  WiUiami,  J.,  WiUea,  J.,  and  Keating,  J. 
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Upon  these  facts,  the  plaintiflFs  claimed  8000Z.  for  a  total  loss  of  the 
subject  valued  at  that  sura  under  the  name  of  "cargo."  We  are  to 
say  whether  he  is  entitled  thereto ;  and,  if  not,  whether  the  loss  is  to 
be  estimated  either  by  reference  thereto  as  a  partial  loss  under  a 
valued  policy,  or  by  reference  to  the  value  of  the  goods,  not  exceeding 
80001,  under  an  open  policy. 

The  plaintiflFs  argued  that  the  parties  intended  to  provide  for  the 
great  variations  in  value  incidental  to  African  cargoes,  and  to  the 
absence  of  means  of  regular  communication  with  that  coast  by  letter 
or  otherwise;  and  that,  as  the  policy  was  for  time,  and  not  for  a 
voyage,  it  would  not  necessarily  be  confined  to  outward  and  home- 
ward cargoes ;  and  that  the  subject  described  by  the  words  **  cargo 
valued  at  SOOOt,"  ought  to  be  construed  to  mean  any  merchandise 
which  should  be  on  board  at  the  time  of  the  loss. 

But  we  are  of  opinion  that  this  is  not  the  true  construction,  and 
that  the  valuation  applies  to  what  is  substantially  a  full  cargo,  and 
not  to  any  quantity  of  goods  substantially  less  than  a  full  cargo.  It 
is  clear  that  the  policy  covers  the  merchandise  on  board  in  all  or  any 
of  the  ship's  movements,  apd  throughout  every  variation  of  loading, 
unloading,  or  transhipping,  and  entitles  the  assured  to  8000^.  in  the 
event  of  the  total  loss  of  a  substantially  full  cargo,  or  to  an  indemnity 
in  case  of  any  partial  loss,  not  in  any  case  exceeding  80002.  But  the 
plaintiflTs'  claim  is  to  more  than  indemnity,  viz.  to  the  value  named  for 
the  whole  cargo,  *though  only  a  part  of  a  cargo  was  lost,  and  r^oAo 
all  the  rest  was  landed  in  safety :  and  we  do  not  find  this  inten-  '> 
tion  expressed  in  the  words  of  the  policy. 

Then,  as  to  the  principle  for  valuation  of  a  partial  loss, — If  the 
value  of  the  whole  of  the  intended  cargo  was  a  datum,  the  partial  loss 
would  be  adjusted  by  the  common  proportion;  but,  where  the  value 
of  the  whole  of  the  intended  cargo  cannot  be  ascertained,  the  pro- 
portion which  the  part  lost  bears  to  that  whole  cannot  be  known,  and 
the  mode  of  estimating  a  partial  loss  under  a  valued  policy  cannot  bo 
adopted. 

Under  these  circumstances,  we  think  that  the  assured  would  be 
entitled  to  the  ordinary  indemnity  as  under  an  open  policy  under- 
written for  8000t 

The  point  decided  in  this  judgment  was  mentioned  in  Rickman  v. 
Carstairs,  5  B.  &  Ad.  651,  both  by  the  counsel  in  argument,  and  by 
Mr.  Justice  Parke,  but  was  not  then  decided,  because  a  new  trial 
was  granted.  The  point  is  also  mentioned  in  Arnould  on  Insurance, 
§184. 

On  these  grounds^  we  think  the  rule  should  be  made  absolute  as 
above  directed.  Rule  accordingly. 

END  OF  HILARY  T£BM. 


MEMORANDUM. 

On  the  fifth  day  of  Hilary  Term,  John  Osborne,  Esq.,  and  James 
St.  George  Burke,  Esq.,  both  of  the  Middle  Temple,  naving  been 
appointed  Her  Majesty^s  Counsel  learned  in  the  Law,  were  called 
within  the  Bar. 
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IN  THE  EXCHEQUER  CHAMBER. 


*805]  *GRUBB  v.  THE  ENCLOSURE  COMMISSIONERS  FOR 
ENGLAND  AND  WALES. 

Hold, — affirming  the  judgment  of  the  Court  of  Common  Pleas, — that  it  is  competent  to  the- 
enclosure  commissioners,  under  the  8'  k'  9  Vict.  o.  118,  to  order  the  valuer  to  set  a  prirate  or 
occapation  road  over  land  directed  by  the  provisional  order  to  be  allotted  to  an  individoal  in. 
lien  of  his  rights  in  the  lands  to  be  enclosed,  anleea  the  provisional  order  expressly  declarei 
that  his  allotment  shall  be  exempt  from  such  a  burthen.  ' 

Upon  a  motion  to  set  aside  a  writ  of  prohibition  issued  out  of  tke 
petty-bag  office,  prohibiting  the  enclosure*  commissioners  from  con- 
firming an  award  about  to  be  made  by  them  in  the  matter  of  an. 
enclosure  of  lands  at  Hughenden,  in  the  county  of  Buoksy  the  Court 
held,— 9  C.  B.  N.  S.  612  (B.  C.  L.  R.  vol.  99),— that  it  was  competent 
to  the  commissioners,  under  the  8  &  9  Vict..c.  118,  to  order  the  valuer 
to  set  out  a  private  or  occupation  road  over  land  directed  by  the  pro- 
visional order  to  be  allottea  to  an  individual  in  lieu  of  his  rights  in 
the  lands  to  be  enclosed,  unless  the  provisional  order  expressly  da* 
clares  that  his  allotment  shall  be  exempt  from  such  a  burthen;  but. 
they  allowed  the  applicant  to  declare  in  prohibition. 

The  declaration  stated,  that,  before  and  at  the  time  of  the  making 
of  the  provisional  order  thereinafter  mentioned,  Edward  Grubb  waa 
seised  in  fee  simple  in  possession  of  certain  lands  situate  in  the  parish 
of  Hughenden,  in  the  county  of  Buckingham,  and  by  a  provisional 
order  of  the  enclosure  commissioners  for  England  and  Wales,  sealed 
with  their  official  seal,  and  bearing  date  the  6th  of  June,  1856, — 
reciting,  amongst  other  things,  that  persons  interested  in  certain  lands 
therein  described,  situate  in  the  parish  of  Hughenden,  in  the  county 
of  Buckingham  (and  amongst  which  are  the  said  lands  of  which  the 
said  Edward  Qrubb  was  so  seised  as  aforesaid),  being  land  subject  to 
♦8061  ^  enclosed  under  the  pravisions  of  "The  Act  lor  the  enclosure, 
-'  *exchange,  and  improvement  of  land"  (8  &  9  Vict.  c.  118,  and 
11  &  12  Vict.  c.  99),  and  proposing  to  enclose  the  same  under  the  said 
Acts,  had  made  due  application  to  the  enclosure  commisaioDera  for 
England  and  Wales  to  sanction  such  enclosure;  and  that  they  the  said 
commissioners  were  of  opinion  that  the  said  proposed  enclosure  would 
be  expedient,  and,  in  case  the  requisite  consent  should  be  given,  and 
,  the  requisites  of  the  said  Acts  be  otherwise  complied  with,  intended 
to  certify  in  their  annual  general  report  the  expediency  of  audi 
enclosure,  upon  the  terms  thereinafter  mentioned, — the  said  commis- 
sioners, in  pursuance  of  the  power  given  to  them  by  the  said  Acts, 
did  declare  the  following  (amongst  others)  to  be  the  terms  and  con- 
ditions on  which  they  were  of  opinion  that  the  said  proposed  enclosure 
should  be  made,  that  is  to  say.  That  Piggott's  Common  and  part  of 
Spring  Coppice,  containing  together  27a.  8r.  30p.,  High  Coppice,  21a. 
26p.,  North  Dean  Bottom,  8a.  3r.  27p.,  Willow  Coppice,  20u.  8r.  Mp^ 
Driftway,  2a.  2r.  21ji>.,  and  Spring  Coppice,  63a.  4p.,  and  which  were 
part  of  the  said  lands  of  which  the  said  Edward  Grubb  was  so  sei^ 
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as  aforesaid,  together  with  all  wood  and  underwood  then  growing  on 
such  tracts  and  on  all  other  tracts  proposed  to  be  enclosed,  except 
Naphill  Common,  Greenhill,  and  the  Common  Fields,  should  be 
allotted  to  the  said  Edward  Grubb  in  lieu  of  his  right  and  interest  in 
the  lands  to  be  enclosed ;  That  Chapel  Hill,  Bryiant's  Bottom,  Denner 
Hill  Coppice,  Bottom  of  Widenton  Hill,  and  Denner  Hill  Common, 
containing  together  69a.  Ir.  8p.,  and  which  were  the  remaining  part 
of  the  said  lands  of  which  the  said  Edward  Grubb  was  so  seised  as 
aforesaid,  should  be  allotted  as  follows,  that  is  to  say,  that  an  allotment 
equal  in  value  to  one  seventh  part  thereof  after  deducting  an  allotment 
of  2a.  for  the  labouring  poor,  and  the  allotments  (if  any)  *for  r*oQiT 
defraying  the  expenses  of  the  enclosure,  should  be  made  to  the  '■ 
Bight  Hon.  Benjamin  Disraeli  in  lieu  of  his  right  and  interest  in  the 
soil  of  the  said  tracts,  and  in  all  substrata  under  the  same;  and  that 
the  residue  of  the  said  tracts  should  be  allotted  amongst  the  com- 
moners in  proportioijL  to  their  respective  common  rights :  That  the 
said  commissioners  duly  caused  to  be  deposited  for  inspection  a  copy 
of  the  said  provisional  order  in  the  said  parish  of  Hughenden,  and  the 
necessary  consents  required  by  the  saia  Acts  were  given,  and  the 
requisites  of  the  said  Acts  otherwise  complied  with ;  and  that  the  said 
Edward  Grubb  was  one  of  th^  persons  consenting  to  the  said  enclosure, 
and,  before  the  said  provisional  order  was  deposited  for  inspection  as 
aforesaid,  and  previously  to  the  said  Edward  Grubb  consenting  to  the 
said  enclosure,  the  said  Edward  Grubb  and  the  several  persons  having 
rights  of  common  or  other  interests  in  the  said  lands  proposed  to  be 
enclosed,  and  of  which  he  was  so  seised  as  aforesaid,  agreed,  subject 
to  the  coDsent  and  approval  of  the  said  commissioners,  that  the  said 
several  lands  called  Piggotf  s  Common,  and  part  of  Spring  Coppice, 
High  Coppice,  North  Dean  Bottom,  Willow  Coppice,  Driftway,  and 
Spring  Coppice,  should  be  allotted  to  him,  and  in  consideration 
thereof,  that  he  should  give  up  the  same  several  lands  called  Chapel 
Hill,  Bryant's  Bottom,  Denner  Hill  Coppice,  Bottom  of  Widenton 
Hill,  and  Denner  Hill  Common,  to  be  allotted  amongst  the  said  Ben- 
jamin Disraeli  atid  the  commoners:  That  the  name  "Hughenden, 
Bucks,"  is  mentioned  in  the  schedule  to  '*  The  Second  Annual  En- 
closure Act,  1856 ;"  and  by  the  same  Act  it  is  exacted  that  the  several 
Enclosures  mentioned  in  the  said  schedule  should  be  proceeded  with^ 
and  that,  after  the  passing  of  the  said  Act,  William  Brown  was  duly 
appointed  the  valuer  in  the  said  enclosure,  and  accepted  the  said 
appointment,  and,  after  the  usii&l  proceedings  in  the  said  enclosure, 
duly  *drew  up  and  signed  and  sent  to  the  office  of  the  said  r»gQg 
^  commissioners  his  report  in  writing  in  the  matters  of  the  said  *• 
'^  enclosure,  and  sinc^  so  sending  his  said  report  the  said  William 
Brown,  as  such  valuer,  and  acting  in  the  matter  of  the  said  enclosure, 
has,  under  the  direction  of  the  said  commissioners,  set  out  a  certain 

Private  or  occupation  road  over  Piggott's  Common  aforesaid,  for  the 
se  of  the  persons  interested  in  certain  land  part  of  the  said  land  pro- 
posed to  be  enclosed  and  allotted  to'  Roger  Williams,  but  now  belong- 
ing to  Edward  Griffin,  and  is,  under  the  direction  of  the  said  commis- 
sioners,  about  to  cause  to  be  drawn  up  and  engrossed  on  parchment 
the  award  in  the  matter  of  the  said  enclosure,  and  to  set  out  in  the 
toid  award  the  said  private  or  occupation  road  over  Piggott's  Common 
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aforesaid,  for  tbe  use  of  the  said  persons  interested  in  the  said  land : 
Wherefore  the  plaintiff  prayed  the  judgment  of  this  Court  that  a  writ 
of  prohibition  might  i^sue  out  of  this  Court  to  prohibit  the  said  com- 
missioners from  confirming  the  said  award  when  so  drawn  up  and 
engrossed  as  aforesaid,  and  setting  out  therein  the  said  priyate  or 
occupation  road  over  Piggott's  Common  aforesaid. 

The  defendants  pleaded,  that  Piggott's  Common  in  the  declaration 
mentioned,  before  and  at  the  time  of  the  making  of  the  said  provisional 
order  in  the  declaration  mentioned,  was  woodland  subject  to  rights  of 
common  of  pasture  for  cattle  levant  and  couchant,  and  land  subject  to 
be  enclosed  under  the  said  Acts  in  the  declaration  mentioned ;  that 
the  provisional  order  in  the  declaration  mentioned,  after  the  recitals 
in  the  declaration  mentioned,  proceeded  in  the  words  and  figures  fol- 
lowing, that  is  to  say,  "  Now,  therefore,  in  pursuance  of  the  power 
given  to  us  by  the  said  Acts,  we,  the  Enclosure  Commissioners  for 
England  and  Wales,  do  by  this  provisional  order  under  our  seal 
declare  the  following  to  be  the  terms  and  conditions  on  which  we 
««0Q1   *^^®  ^^  opinion  that  the  said  proposed  enclosure  should  be 
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made,  that  is  to  say,  that  three  acres  at  or  near  the  spot  marked 


A.  on  the  plan  herei;nto  annexed  be  allotted  for  the  purposes  of  exer- 
cise and  recreation ;  that  two  acres  at  or  near  the  spot  marked  B.,  two 
acres  at  or  near  the  spot  marked  C,  and  two  acres  at  or  near  the  spot 
marked  D.  on  the  said  plan,  be  allotted  for  the  labouring  poor ;  tnat 
Piggott's  Common,  and  part  of  Spring  Coppice,  containing  together 
27a.  Sr.  80/3.,  High  Coppice,  21a.  Or.  26p.,  North  Dean  Bottom,  3a.  3r. 
27p.,  Willow  Coppice,  20a.  3r.  4p.,  Driftway,  2a.  2r.  21p.,  and  Spring 
Coppice,  63a.  Or.  4p.,  together  with  all  wood  and  underwood  now 
growing  on  such  tracts  and  on  all  other  tracts  proposed  to  be  enclosed 
except  Naphill  Common,  Greenhill,  and  the  Common  Fields,  be  allotted 
to  Edward  Grubb,  Esq.,  in  lieu  of  his  right  and  interest  in  the  lands 
to  be  enclosed ;  that  Chapel  Hill,  Bryant's  Bottom,  Denner  Hill  Cop- 
pice, Bottom  of  Widdenton  Hill,  and  Denner  Hill  Common,  containing 
together  69a.  Ir.  8p.,  be  allotted  as  follows,  that  is  to  say,  that  an 
allotment  equal  in  value  to  one  seventh  part  thereof  after  deducting 
the  allotment  of  two  acres  for  the  labouring  poor,  and  the  allotments 
(if  any)  for  defraying  the  expenses  of  the  enclosure,  be  made  to  the 
Eight  Hon.  Benjamin  Disraeli,  in  lieu  of  his  right  and  interest  in  the 
soil  of  the  said  tracts  and  in  all  substrata  under  the  same,  and  that 
the  residue  of  the  said  tracts  be  allotted  among  the  commoners  in 
proportion  to  their  respective  common  rights ;  that  the  allotment  to 
be  made  to  the  said  Benjamin  Disraeli  as  aforesaid  be  set  out  upon 
the  common  nearest  to  his  property  at  Naphill ;  that  an  allotment  of 
one  sixteenth  part  in  value  of  Naphill  Common  and  of  Greenhill,  or 
of  so  much  thereof  as  is  waste  of  the  manor  of  Hughendon,  be  made 
to  the  said  Benjamin  Disraeli  in  lieu  of  his  right  and  interest  in  the 
*8101  ^^^^  ^^  ^^^^  waste  and  in  all  '''substrata  under  the  same;  that^ 
^  in  regard  to  such  portions,  if  any,  of  the  said  Naphill  Common 
and  Greenhill  as  are  not  waste  of  the  manor  of  Hughendon,  an  allot- 
ment of  one  sixteenth  part  in  value  thereof  be  made  to  the  owner  or 
respective  owners  of  the  soil  of  such  portions,  in  lieu  of  their  or  his 
right  and  interest  in  the  soil  and  in  all  substrata ;  and  that  the  residue 
of  the  said  Naphill  Common  and  Greenhill  be  allotted  among  the 
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parties  entitled  to  rights  of  common  or  pasturage  thereon.  In  wit- 
ness," &c.:  Averment,  that  the  said  William  Brown  was  appointed 
vainer  as  in  the  declaration  mentioned  at  a  meeting  held  on  the  4th 
of  September,  1856,  according  to  the  provisions  of  the  83d  section  of 
the  General  Enclosure  Act,  1845,  and  that  the  plaintiflF  was  present 
and  took  part  in  the  said  meeting,  and  that  at  the  said  meeting  in- 
structions to  the  said  valuer  were  resolved  upon  according  to  the  84th 
section  of  the  said  last-mentioned  Act,  and  the  said  instructions  were 
in  the  words  and  figures  following,  that  is  to  say, — "  No.  1.  That  Mr. 
William  Brown,  of  Tring,  land-surveyor,  be  appointed  the  valuer  in 
the  matter  of  the  said  enclosure,  to  perform  all  the  duties  of  valuer 
and  surveyor  according  to  the  provisions  of  the  Acts  for  the  enclo- 
sure, exchange,  and  improvement  of  land, — 2.  That  the  said  William 
Brown  shall  furnish  the  two  copies  of  the  map  required  to  be  annexed 
to  the  copies  of  the  award,  embracing  all  the  waste  or  common  lands 
and  common  field  lands  to  be  enclosed  or  allotted  within  the  manor 
of  Hughendon, — 3.  That  the  said  William  Brown  shall  also,  if  re- 
quired so  to  do  by  the  Enclosure  Commissioners,  furnish  two  copies 
of  that  portion  of  the  tithe-commutation  plan  of  the  said  parish  of 
Hughendon  which  will  describe  the  lands  in  right  of  which  allotments 
have  to  be  made, — 4.  That  the  said  William  Brown  shall  pay  and 
discharge  the  costs  of  all  notices  and  advertisements  connected  with  the 
♦stopping  up  roads,  opening  new  roads,  advertisements,  calling  r#oi  i 
meetings,  and  of  all  other  matters  required  by  the  Act  to  be  '- 
inserted  by  him  (meetings  called  by  the  Commissioner  excepted), — 
5.  That  the  said  William  Brown  be  paid  9«.  per  acre  for  each  acre  of 
waste  or  common  field  lands  so  to  be  allotted,  for  the  duties  of  valuer 
and  surveyor  and  for  all  other  duties  to  be  performed  by  him  under 
the  Act,  including  those  before  ptescribed, — 6.  That,  as  the  basis  of 
the  annual  value  of  lands  entitled  to  allotments,  the  said  William 
Brown  shall  take  and  consider  the  woodland  as  being  of  the  value  of 
105.  per  acre,  and,  as  to  the  cultivated  lands ;  unless  other  directions 
^hall  be  given  from  persons  interested  in  the  said  lands,  and  agreed 
upon  at  some  meeting  to  be  held  for  that  purpose,  the  said  William 
Brown  shall  take  the  sums  at  which  the  saia  lands  were  valued  on 
the  commutation  of  the  tithes,  excepting  in  reference  to  such  lands  as 
have  been  since  such  tithe  commutation  converted  from  woodland  into 
cultivated  lands,  or  from  cultivated  lands  into  woodland,  which  lands 
so  converted  shall  be  valued  by  the  said  William  Brown,  and  for 
which  he  shall  be  paid  at  the  rate  of  6rf.  per  acre, — 7.  That,  in  respect 
of  lands  to  be  exchanged  under  the  provisions  of  the  Act,  the  valuer 
shall  be  entitled  to  the  same  rate  per  acre  for  his  trouble  in  carrying 
out  such  exchange  as  if  such  exchanged  land  had  been  originally 
allottable  land  under  the  enclosure,  and  no  more,  such  rate  per  acre 
to  include  all  charges  of  every  kind  by  the  valuer  in  respect  of  such 
exchange.  It  was  moved  by  Mr.  Rose,  and  seconded  by  Mr.  Wrough- 
ton,  and  resolved,  That  it  be  an  instruction  to  the  valuer  to  apportion 
the  expenses  of  the  enclosure  in  respect  of  the  allotment  made  to  Mr. 
Grubb,  and  also  in  respect  of  the  common  field  land  to  be  enclosed, 
and  that  the  proportion  of  expenses  payable  in  respect  of  such  allot- 
ment to  Mr.  *Grubb  and  such  common  field  lands  be  defrayed  [-♦gi  n 
by  a  rate  upon  such  lands  under  the  terms  of  the  General  ^ 
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Enclosure  Act ;  and  that  the  remainder  of  the  expenses,  so  far  as  prac- 
ticable, be  discharged  by  a  sale  of  lands  either  by  public  auction  or 
private  contract,  as  the  valuer  may  deein  most  advantageous  to  the 
general  body  of  the  proprietors,  such  sale  and  private  contract  never- 
theless not  to  take  place  without  the  express  sanction  of  the  Enclosure 
Commissioners, — any  sales  by  private  contract  to  be. confined,  however, 
to  frontages  only;  that  it  be  a  further  instruction  to  the  valuer  to  set 
out  a  sufficient; allotment  of  land  at  Naphill  Common  for  a  parish 
school,  with  a  garden  to  be  attached  thereto,  not  exceeding  half  an  ^ 
acre  in  the  whole :"  That  they  the  said  defendants  allowed  such ' 
instructions  except  the  said  sixth  recited  resolution  or  instruction, 
which  thej'  disallowed :  That  no  other  instructions  were  framed  by 
them  or  resolved  upon  by  the  parties  interested  in  the  enclosure,  but 
that  such  instructions,  so  altered  by  the  disallowance  aforesaid,  after 
being  duly  approved  in  manner  provided  by  the  last-mentioned  Act, 
were  delivered  to  the. valuer,  as  directed  by  the  said  Act;  and,  after 
duly  proceeding  in  the  matter  of  the  said  enclosure  according  to  the 
provisions  of  the  said  last- mentioned  Act,  the  said  valuer  did  in  the 
first  place,  according  to  the  provisions  of  the  62d  section  of  the  said 
last-mentioned  Act,,  set  out  certain  public  roads  and  ways  in  and  over 
the  lands  by  the  said  provisional  order  directed  to  be  enclosed,  and 
the  said  valuer  stopped  up,  diverted,  and  altered  other  public  roads 
and  ways  passing  through  divers  parts  of  the  said  land,  and,  with  the 
consent  of  the  plaintiff,  stopped  up  twelve  public  roads  and  footpaths 
which  then  passed  through  and  over  the  said  land  by  the  said  pro- 
visional order  directed  to  be  allotted  to  the  plaintiff";  and  the  said 
*81*?1  valuer,  acting  *under  the  provisions  of  the  said  last-meniioned 
^  section,  set  out  through  and  over  the  last-mentioned  lands  one 
public  carriage-road  and  two  public  footpaths;  and  the  plaintiflF 
.  assented  to  such  setting  out»  and  did  not  appeal  against  the  same ; 
and  afterwards,  according  to  the  provisions  of  the  said  Act,  the  said 
valuer  proceeded  to  allot  the  lands  by  the  said  provisional  order 
directed  to  be  enclosed,  and  did  allot  such  lands  according  to  the 
terms  of  the  provisional  order.,  and,  amongst  others,  he  did  allot  to 
the  plaintiff  the  lands  by  the  said  provisional  order  directed  to  be 
allotted  to  him :  That  the  proceedings  of  the  valuer  in  this  plea  above 
mentioned  were  some  of  the  usual  proceedings  in  the  said  enclosure 
in  the  declaration  mentioned ;  and,  after  the  division  and  allotment 
of  all  the  said  lands  by  the  said  provisional  order  directed  to  be 
enclosed  as  aforesaid,  the  said  valuer  drew  up  and  sent  to  the  defend- 
ants, and  deposited  for  inspection,  his  report  as  in  the  declaration  is 
;mentioued,  according  to  the  provisions  of  the  102d  section  of  the  said 
last-mentioned  Act:  and,  after  the  said  report  had  been  so  deposited, 
notice  was  duly  given  according  to  the  provisions  of  the  103d  section  . 
of  the  last-mentioned  Act  appomting  a  place  and  time  for  a  meeting 
.  to  hear  objections  to  any  allotment,  direction,  determination,  or  matter 
in  the  said  report :  That  a  meeting  was  held  in  accordance  with  such 
notice,  and  that  the  plaintiff  attended  such  meeting,  and  that  Nathan 
Wetherell,  Esq.,  barrister  at  law,  was  duly  appointed  assistant  com- 
missioner to  attend  such  meeting,  and  did  attend  accordingly ;  and  at 
the  said  meeting  Boger  Williams  in  the  declara.tion  mentioned,  to 
whom  certain  of  the  land  directed  by  the  provisional  order  to  be 
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enclosed  had  been  allotted  as  in  .the  declaration  Tnentioned^  attended 
and  objected  to  the  said  report,  and  to  the  directions  and  determina- 
tion of  the  *8aid  valuer  (as  the  fiact  .was),  that,  before  the  said  rmo-tA 
public  roads  over  the  lana» allotted  to,  the  plaictiff  were  stopped  ^ 
up  as  aforesaid,  he  and  the  occupiers  of  the  lands  allotted  to  him  and 
by  the  said  provisional  order  direeted  .to  be  enclosed  had  by  means  of 
8ome  or  one  of  the  said  public  roads  far.  nearer  and  more  convenient 
access  from  the  said  land  allotted  to  him  to  Aylesbury  than  he  and 
the  occupiers  of  the  said  laiid  would  thenceforth  have  if  the  said  report 
and  proceedings  were  confirmed,  and  no  othertway  were  set  out  than 
was^  mentioned  or  set  out  in  the  said  report ;  and  he  further  applied 
to  the  said  assistant  commissioner  to  amend  the  said  report,,  ana  the 
allotments,  directions,  determinations, rand  niatters  thei:ein  mentipned, 
by  setting  out  in  the  said  report  and  specifying  Jn  the  map  thereiunto 
annexed  a  private  or  occupation  road  or  way  ithrongh  or  over  Piggott's 
Common,  for  the  more  convenient  occupation  of  the  said  lands  so 
allotted  to  the  said  Soger  Williams  as  aforesaid,  i for  the  use  of  the 
person  interested  in  such  lands ;  and  the  said  Bpger  Williams  alleged 
and  proved  before  the  said  assistant  commissioner,  that  the  said  privtU^ 
or  occupation  road  if  set  out  would  save  a  mile  or  a  mile  and  a  half 
in  going  from  the  said  lands  to  Aylesbury  aforesaid,  and  that,  before 
the  said  proceedings  in  the  said  enclosure,  there  had  been  a  public 
road  over  the  lands  by  the  said  provisional  order  directed  to  be 
enclosed,  in  the  same  oirection,  by  which  the  said  Boper  Williams* 
and  the  occupiers  of  these  lands  so  allotted  to  him  had  been  accus- 
tomed to  go  over  the  said  lands  to  Aylesbury  aforeaaid,  which  in  the 
course  of  the  said  proceedings  had  been  and  would  be,  if  the  report 
and  award  founded  thereon  were  confirmed  by  the  defendants,  for 
ever  stopped  np  and  extinguished :  That  the  plaintiff  was  present  at  the 
said  meeting  when  the  said  Boger  Williams  made  such  objection  and 
^application,  and  argued  the  matter  of  the  said  application  r^o-iK 
before  the  said  Assistant  Commissioner,  and  objected  to  the  ^ 
power  and  jurisdiction  of  the  said  value,  or  of  the  defendants,  or  of 
the  said  Assistant  Commissioners  to  set  out  the  said  private. road,  but 
did  not  dispute  the  facts  so  alleged  by  the  said  Boger  Williams:  and 
that  the  Assistant  Commissioner,  having  duly  considered  the  evidence 
and  arguments  of  the  plaintiff  and  tthe^  said  Boger  Williams,  was  of 
opinion  that  the  valuer  should  be  allowed  to  s^t  put  such  private 
road,  and  reported  such  his  opinion  to  the  defendants;  wherefore  the 
defendants  directed  the  said  William  Brown,  as  such- valuer  as  afore- 
said, to  set  out,  and  accordingly:  the  said  William  Brown,  .as  such 
valuer  as  aforesaid,  acting,  in  the.  mattery  of  the  said  enclosure,  since 
sending  the  report  to  the  office  :of  the  defendwits,  did,  under  the 
directions  of  the  defendants^  set  out  the  private  road  or.  way  as  in  the 
declaration  ^nentioned,  die^same  being  the  private  road  or  way  which 
the  said  Assistant  Commissioner  waa  of  opinion  ought  to.be  set  out  as 
aforesaid:  That  theiireaoQcupiedbyithe  public  road  and  two  foot- 
paths so  set  out  over  the  latios;. allotted. to  the  plaintiff  as  aforesaid 
and  by  the  said  private  road,  does  not  exoeed  ose-iburth  of  the 
area  occupied  by  the  public  roads  and  footpaths  which  before  the 
said  enclosure  passed  over. the  said  last-mentioned  lands,  aiid  were 
stopped  up  as  i^oresaid :  That  the  aoil-  of  the.  roads  so  stopped  up  has 
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(subject  to  the  confirmation  of  the  award  of  the  said  valuer  by  the 
defendants)  fallen  into  and  become  part  of  the  lands  so  allotted  to  the 
plaintiff;  and  that,  by  reason  thereof,  he  has  been  fully  recompensed 
for  any  injury  which  he  may  have  sustained  (if  any)  by  reason  of  the 
setting  out  of  the  said  private  road :  That  all  the  proceedings  in  the 
matter  of  the  said  enclosure  in  the  declaration  and  in  this  plea  men- 
*8161  *^^^®^  ^^  referred  to,  had  been  regular  *and  in  accordance  with 
-'  the  provisions  of  the  said  Acts  of  Parliament  in  the  declaration 
mentioned :  And  that  all  objections  to  the  said  report  had  been  dis- 
posed of,  and  an  amendment  had  been  made  in  the  allotments,  direc- 
tions, and  matters  therein  contained  (that  is  to  say),  by  the  setting  out 
of  the  said  private  road ;  and  that  they  had  directed  the  valuer  to 
draw  up  and  engross  on  parchment  the  award  in  the  matter  of  the 
said  enclosure,  and  in  his  said  award  to  set  out  the  said  private  road 
or  occupation  road  as  in  the  declaration  mentioned ;  and  that,  unless 
prohibited  therefrom,  they  would  proceed  to  confirm  the  said  award, 
as  under  the  circumstances  in  the  declaration  and  in  this  plea  men- 
tioned they  lawfully  might  for  the  causes  aforesaid,  and  as  it  was  their 
duty  under  the  said  Acts  of  Parliament  in  the  declaration  and  in  this 
plea  mentioned;  wherefore  the  defendants  prayed  that  the  said  writ 
of  prohibition  prayed  for  in  the  declaration  might  not  issue. 

The  defendants  also  demurred  to  the  declaration, — ^the  ground  of 
demurrer  stated  in  the  margin  being,  ''that  the  declaration  shows 
that  the  defendants  have  jurisdiction  under  the  Enclosure  Acts  to 
confirm  the  award  therein  mentioned."    Joinder. 

The  plaintiff  demurred  to  the  plea, — ^the  ground  of  demurrer  stated 
in  the  margin  being,  "that  the  plea  does  not  show  that  the  defendants 
have  jurisdiction  to  set  out  the  road  in  question."    Joinder. 

Upon  the  demurrers  coming  on  for  argument,  the  Court  gave  judg- 
ment pro  formfi,  in  accordance  with  their  decision  upon  the  motion. 
The  plaintiff  thereupon  sued  out  a  writ  of  error,  alleging  for  grounds 
of  error,  "  that  the  valuer  had  no  authority  to  set  out  the  road  in 
question  over  the  plaintiff's  land ;  that  the  setting  out  the  road  in 
question  is  contrary  to  the  terms  and  conditions  of  the  provisional 
*8171  ^^^^^'  ^^^  ^^  *^^^  agreement  under  which  the  plaintiff  oon- 
-'  sented  to  the  enclosure ;  and  that  the  plea  does  not  show  that 
the  valuer  had  authority  to  set  out  the  road  in  question,  or  that  the 
defendants  have  jurisdiction  to  confirm  the  award  with  the  road  so 
set  out." 

The  case  came  on  for  argument  before  Wightman,  J.,  Grompton,  J., 
Bramwell,  B.,  Channell,  B.,  Blackburn,  J.,  and  Wilde,  B. 

Couch  (with  whom  was  L^iah,  Q.  C),  for  the  plaintiff,  repeated  the 
arguments  urged  in  the  Court  below. 

F.  M.  White,  contri,  was  not  called  upon. 

Wightman,  J.,  delivered  the  opinion  of  the  Court : — 

The  question  in  this  case  turns  upon  the  effect  of  the  provisional 
order.  It  is  contended  for  the  plaintiff  that  it  conveys  to  him  an 
indefeasible  right  to  the  land  thereby  directed  to  be  allotted  to  him, 
free  and  clear  of  all  charges  and  encumbrances,  and  especially  from 
those  of  roads  and  ways.  The  provisional  order  is  silent  as  to  the 
making  of  roads ;  so  that  there  are  no  words  excluding  the  Commis- 
sioners or  the  valuer  from  setting  out  private  ways.    The  Enclosure 
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Acts  provide  that  the  valuer  is  to  set  out  ways  after  the  issuing  of  the 
provisional  order,  and  before  the  final  allotment  of  the  land  to  be 
enclosed :  and  by  s.  68  of  the  General  Enclosure  Act,  8  &  9  Vict.  c.  118, 
the  valuer  is  authorized  to  set  out  roads  through  the  lands  to  be 
enclosed^  We  think  that  the  provisional  order  must  be  taken  to  have 
been  made  subject  to  the  power  of  the  valuer  to  deal  with  private 
rights,  so  far  at  least  as  to  setting  out  a  private  or  occupation  road. 

The  judgment  of  the  Court  of  Common  Pleas  will  therefore  be 
affirmed.  Judgment  affirmed. 


♦CAHILL  V.  THE  LONDON  AND  NORTH  WESTERN   r^^.o 
RAILWAY  COMPANY.  L  »iO 

By  their  Aet  of  Parliament  and  their  pabliflhed  notioei,  a  railway  Company  were  boand  to« 
allow  each  paBsenger  to  take  with  him  a  certain  weight  of  ordinary  personal  laggage,  withont. 
any  charge  for  the  carriage.  The  plaintiff,  a  passenger  by  the  railway,  who  was  stated  in  ai. 
special  ease  to  haye  had  no  knowledge  of  the  Act  of  Parliament  or  the  notice,  broaght  with  him  as>- 
luggage  a  box  eontaimng  only  merchandtte,  bat  not  exceeding  in  weight  the  limit  prescribed  for 
personal  luggage.  On  the  box  was  painted  in  large  letters  the  word  **  Olass."  No  information 
was  given  by  the  plaintiff  to  the  Company's  serrants,  nor  was  any  inquiry  made  by  them,  as 
to  the  contents  of  the  box : — 

Held, — affirming  the  Judgment  of  the  Court  of  Common  Pleas, — ^that^  inasmuch  as  the  box 
contained  merchandise  only,  and  not  personal  luggage,  there  was  no  contract  on  the  part  of  the 
Company  to  carry  it,  and  that  consequently  they  were  not  liable  for  the  loss. 

By  their  Act  of  Parliament  9  &  10  Vict.  c.  cciv.,  a.  66,  and  their 
published  notices,  the  London  and  North  Western  Railway  Company 
were  bound  and  professed  to  allow  each  passenger  to  take  with  him 
his  ordinary  luggage,  not  exceeding  certain  weights  according  to  class, 
without  any  charge  for  the  carriage.  The  plaintiff,  a  passenger  by 
the  railway,  who  was  stated  in  a  special  case  to  have  had  no  know- 
ledge of  the  Act  of  Parliament  or  the  notice,  brought  with  him  as 
luggage  a  box  containing  only  merchandise^  but  not  exceeding  in 
weight  the  limit  prescribed  for  personal  luggage.  On  the  box  was 
painted  in  large  letters  the  word  ''  Glass."  No  information  was  given 
oy  the  plaintiff  to  the  Company's  servants,  nor  was  any  inquiry  made 
by  them,  as  to  the  contents  of  the  box.  In  an  action  against  the 
Company  for  the  loss  of  the  box  and  its  contents,  the  Court  of  Com- 
mon Pleas  held,  that,  inasmuch  as  the  box  contained  merchandise 
only,  and  not  personal  luggage,  there  was  no  contract  on  the  part  of 
the  Company  to  carry  it,  and  that  consequently  they  were  not  liable 
for  the  loss:  vide  10  C.  B.  N.  S.  154  (E.  C.  L.  R.  vol.  100). 

The  plaintiff  thereupon  brought  a  writ  of  error,  which  was  argued 
in  the  Exchequer  Chamber  before  Cockbum,  C.  J.,  Pollock,  C.  B., 
Wightman,  J.,  Crompton,  J.,  Channell,  B.,  and  Wilde,  B. 

Beasky^  for  the  plaintiff  in  error,  urged,  as  was  'urged  in  r*otg 
the  Court  below,  that,  as  the  Company  chose  to  receive  the  ^ 
package  as  ordinary  luggage,  and  there  was  no  misrepresentation  on 
the  part  of  the  plaintiff)  they  were  responsible  for  the  loss. 

Wehby,  contrct,  was  not  called  upon. 

CocKBURN,  C.  J. — ^I  am  of  opinion  that  the  judgment  of  the  Court 
of  Common  Pleas  ought  to  be  affirmed.    If  a  railway  Company,  who 

c.  B.  N.  8.,  VOL.  xin.— 81 
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by  their  Act  of  Parliament  are  bound  or  by  their  regulations  profess 
to  carry  personal  luggage  free,  choose  to  take  as  ordinary  luggage 
that  wnich  they  know  to  be  merchandise,  I  quite  agree  that  it  is  not 
competent  to  them,  in  the  event  of  a  loss,  to  claim  exemption  from 
liability  on  the  ground  that  the  article  consists  of  merchandise  and 
not  of  ordinary  luggage.  But,  on  the  other  hand,  if  a  passenger  who 
knows  or  ought  to  know  that  he  is  only  entitled  to  have  his  ordinary 
personal  luggage  carried  free  of  charge,  chooses  to  carry  with  him 
merchandise,  for  which  the  Company  are  entitled  to  make  a  charge, 
he  cannot  claim  to  be  compensated  in  respect  of  any  loss  or  injury  by 
the  Company,  to  whom  he  has  abstained  from  giving  notice  of  the 
contents.  In  such  a  case  he  carries  it  at  his  own  risk.  The  question, 
therefore,  comes  to  this,  was  there  knowledge  on  the  part  of  the  Com- 
pany that  the  box  which  the  plaintiff  was  carrying  with  him  as  per- 
sonal luggage  in  fact  contained  merchandise  ?  That  which  was  said 
by  Parke,  B.,  in  The  Great  Northern  Bailwav  Company,  app.,  Shep- 
♦8201  ^®'*^»  resp.,  8  Exch.  30,t(a)  *i8  in  perfect  conformity  with  the 
^  view  which  we  now  take  of  the  question.  Can  we,  from  the 
facts  stated  in  the  special  case,  come  to  the  conclusion  that  there  was 
knowledge  on  the  part  of  the  Company,  by  their  servants,  that  this 
box  contained  merchandise  ?  I  must  confess  I  do  not  see  my  way  to 
that  conclusion.  It  is  true  that  the  package  bore  the  semblance  of  a 
package  of  merchandise:  and  it  was  marked  *' Glass."  But  many 
packages  which  do  not  contain  merchandise  are  so  marked  in  order  to 
secure  their  being  handled  with  more  than  ordinary  caution.  It  is 
•not  found  in  the  case  that  the  Company  or  their  servants  had  any 
knowledge  on  the  subject :  nor  do  I  think  we  can  assume  it  as  a 
legitimate  conclusion  from  the  facts  as  stated. 

The  rest  of  the  Court  concurrring,  Judgment  affirmed. 

(<%)-'*  If  the  plaintiff  bad  earned  these  artielea  exposed,  or  had  paeked  them  in  the  shape  of 
merchandise,  so  that  the  Company  might  hare  known  what  they  were,  and  they  had  chosen  to 
treat  them  as  personal  Inggage,  and  carry  them  without  demanding  any  axtra  remuneratioo, 
ibey  would  have  been  responsible  for  the  loss." 
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Held, — affirming  the  Jodgment  of  the  Court  of  Common  Pleas, — Ifliat  a  bishop  has  no  right  to 
demand  from  the  presentee  of  a  benefice,  before  he  will  institate  him,  a  testimonial  from  the 
bishop  of  another  diocese  in  which  the  party  has  had  cure  of  soals,  of  his  "  honest  conyersatioii, 
ability,  and  conformity  to  the  ecclesiastical  laws  of  England." 

Error  upon  a  judgment  on  demurrer  in  a  quare  impedit  in  the 
Common  Pleas,  7  C.  B.  N.  S.  648  (E.  C.  L.  R  vol.  97). 

There  were  two  counts,  the  substance  of  which  was  that  the  bishop 
bad  improperly  refused  to  admit,  institute,  and  induct  a  clerk  pre* 
sented  to  him  by  the  plaintiff)  the  patron,  to  the  parish  of  St.  James 
and  Cuby,  in  the  county  of  Cornwall,  within  his  aioceae. 
♦8211  *The  plea  justified  the  refusal,  on  the  ground  that  the  clerk 
J  presented  came  from  the  diocese  of  Manchester,  where  he  had 
held  a  benefice  and  cure  of  souls,  but  did  not  bring  from  the  bishop 
of  the  diocese  whence  he  came  any  sufficient  testimony,  according  to 
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the  laws  of  England,  of  his  honest  conversation,  ability,  and  con* 
formitj  to  the  ecclesiastical  laws  of  England,  or  any  such  testimony 
as  the  said  Bishop  (of  Exeter)  was  bound  and  ought  by  the  laws  eccle- 
siastical of  England  to  require  and  have  and  receive  from  the  diocese 
from  whence  the  clerk  had  come,  and  in  which  be  had  so  held  a 
benefice  and  cure. 

The  replication  set  forth  a  testimonial  which  the  clerk  produced, 
signed  by  three  beneficed  clergymen  of  the  diocese  of  Manchester, 
stating  that  he  had  been  personally  known  to  them  for  three  years  ^ 
last  past ;  that,  during  the  whole  of  that  time,  they  verily  believed 
that  he  had  lived  piously,  stAerljr,  and  honestljr,  and  had  not  at  any 
time,  as  far  as  they  knew  or  believed,  held,  written,  or  taught  any- 
thing contrary  to  the  doctrine  or  discipline  of  the  church  of  England ; 
and  that  they  believed  him  in  their  consciences  to  be.,  as  to  his  moral 
conduct,  a  person  worthy  to  be  admitted  to  the  said  benefice.  It  also 
set  out  a  certificate,  signed  by  the  Bishop  of  Manchest#,  to  the  fol- 
lowing effect, — "  The  subscribers  are  beneficed  in  the  diocese  of  Man- 
chester. Mr.  Beid  was  long  non-resident  on  his  benefice ;  but  I  know 
no  reason  why  he  should  be  legally  hindered  from  his  being  allowed 
to  take  other  duty."  The  replication  then  averred  that  the  bishop 
continued  to  require  further  testimony,  and,  none  being  produced, 
collated  another  clerk  after  the  lapse  of  six  months. 

The  Court  of  Common  Pleas  held,  on  demurrer,  that  the  bishop 
had  no  right  to  demand  such  a  testimonial:  and  upon  that  judgment 
the  defendants  brought  error. 

*The  case  was  argued  before  Cockbum,  C.  J.,  Pollock,  C.  B.,   r*g22 
Wightman,  J.,  Crompton,  J.,  Bramwell,  B.,  Channell,  B.,  and   •• 
Wilde,  B. 

Karalake,  Q.  C.  (with  whom  was  M.  Smith,  Q.  C),  urged  the  same 
arguments  and  cited  the  same  authorities  which  he  had  unsuccessfully 
adduced  in  the  Court  below. 

Coleridge,  Q.  C.  (with  whom  was  Oollier,  Q.  C),  oontrsL,  was  not 
called  upon. 

CocKBURN,  C.  J.,  delivered  the  judgment  of  the  Court : — 

We  are  of  opinion  that  the  judgment  of  the  Court  of  Common 
Pleas  ought  to  be  affirmed.  Whatever  may  have  been  in  the  ancient 
days  of  the  Church  the  Canon  law  with  respect  to  clerks  coming  from 
other  dioceses,  a  great  deal  of  the  Canon  law  and  the  constitution  of 
provincial  and  diocesan  synods  cannot  be  considered  to  be  law  at  the 
present  day.  About  the  28d  of  Henry  8,  it  was  thought  that  much 
of  the  ecclesiastical  law  was  opposed  to  the  prerogative  of  the  Crown, 
and  burthensome  to  the  subject ;  and  a  commission  was  to  be  appointed 
for  the  purpose  of  reviewing  the  body  of  the  Canon  law.  This  wise 
intention  was  never  carried  out.  Bat,  on  the  accession  of  James  1, 
that  monarch  directed  the  synod  of  Canterbury  to  draw  up  a  body  of 
C/anon  law :  and  the  Canons  of  1603  were  accordingly  framed.  Wo 
must  take  those  Canons  as  expounding  what  was  then  considered  as 
the  Canon  law  of  that  day  as  to  the  institution  of  benefices.  We  must 
look  to  them,  therefore,  and  not  to  the  more  ancient  Canon  law  upon 
the  subject.  All  that  was  required  on  the  present  occasion,  pgog 
*was,  that  which  is  pointed  out  by  the  80th  Canon, — **No  •■ 
bishop  shall  institute  any  to  a  benefice  who  hath  been  ordained  by 
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any  other  bishop,  except  he  first  show  unto  him  his  letters  of  orders, 
and  bring  him  a  suflScient  testimony  of  his  former  good  life  and  beha- 
viour, if  the  bishop  shall  require  it,  and  lastly,  shall  appear,  upon  due 
examination,  to  be  worthy  of  his  ministry."  With  these  requirements 
the  clerk  presented  by  the  plaintiff  in  this  case  has  complied :  and  the 
plea  does  not  allege  the  absence  of  any  one  of  these  qualifications. 
But  it  is  said  that  the  48th  Canon  contains  words  of  larger  import, 
embracing  all  curates  and  ministers  with  cure  of  souls.  The  words 
are, — "  No  curate  or  minister  shall  be  permitted  to  serve  in  any  place 
without  examination  and  admission  of  the  bishop  of  the  diocese  or 
ordinary  of  the  place  having  episcopal  jurisdiction,  in  writing,  under 
his  hand  and  seal,  having  respect  to  the  greatness  of  the  cure  and 
meetness  of  the  party.  And  tne  said  curates  and  ministers,  if  they 
remove  from  one  diocese  to  another,  shall  not  be  by  any  means 
admitted  to^rve  without  testimony  of  the  bishop  of  the  diocese  or 
ordinary  of  Wie  place  aforesaid  whence  they  came,  in  writing,  of  their 
honesty,  ability,  and  conformity  to  the  ecclesiastical  laws  of  the  church 
of  England.  Nor  shall  any  serve  more  than  one  church  or  chapel 
upon  one  day,  except  that  chapel  be  a  member  of  the  parish  church, 
or  united  thereunto,  and  unless  the  said  church  or  chapel  where  such 
a  minister  shall  serve  in  two  places  be  not  able  in  the  judgment  of 
the  bishop  or  ordinary  as  aforesaid  to  maintain  a  curate."  If  the 
present  case  falls  within  that  Canon,  it  may  be  taken  that  the  clerk 
presented  by  the  plaintiff  had  not  complied  with  its  requisitions.  But 
we  are  of  opinion  that  it  is  too  plain  to  admit  of  doubt,  that  the 
curates  and  ministers  referred  to  in  the  48th  Canon  are  entirely 
'^8241  *^^^^i^^^  ^^^  different  from  those  referred  to  in  the  39th  Canon. 
■'  The  Canons  seem  to  follow  each  other  in  a  kind  of  analytical 
arrangement.  From  the  89th  to  the  47th  Canons,  there  is  a  series  of 
provisions  and  enactments  with  regard  to  a  minister  to  be  instituted  ; 
in  other  words,  applicable  to  a  beneficed  clerk.  The  Canons  next 
proceed  to  deal  with  cases  in  which  the  proper  beneficed  clergyman 
is  absent,  and  provides  for  his  absence  being  supplied  by  a  curate. 
Here  we  have  sections  applicable  to  curates  as  we  now  understand 
the  term.  Mr.  Karshke  has  contended  that  the  words  "curate"  and 
"minister"  in  the  48th  Canon  must  have  a  larger  sense  than  the 
modern  term  "curate."  We,  however,  think  that  that  Canon  was 
intended  to  apply  to  the  case  of  persons  who  are  put  in  the  place  of 
beneficed  incumllents.  The  language  of  the  48th  Canon  differs  mate- 
rially from  that  of  the  89th.  It  speaks  of  curates  and  ministers  who 
are  "  permitted  to  serve"  in  a  place,  not  as  those  who  are  there  by 
right.  An  ingenious  argument  was  founded  on  the  statute  13  Eliz.  c. 
12,  s.  3,  that  in  certain  cases  deacons  might  be  instituted  to  benefices, 
though  they  could  not  be  admitted  to  a  cure  of  souls.  No  such  dis- 
tinction has  been  pointed  out  in  any  of  the  Canons,  or  by  any  of  the 
text- writers.  But,  if  any  doubt  could  remain  as  to  the  construction 
of  the  Canons,  we  think  the  solution  is  to  be  found  in  the  contempo- 
raneous exposition,  and  in  the  usage  since  the  time  that  they  were 
made.  It  has  never  occurred  to  any  author  to  entertain  any  such 
notion.  If  all  bishops  who  had  to  institute  clerks  coming  from  other 
dioceses  had  insistea  upon  these  letters  testimonial  comine  with  the 
clerk  who  sought  institution  from  the  bishop  from  whose  diocese  he 
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came,  we  should  have  thought  that  usage  entitled  to  great  weight. 
But,  so  far  as  we  are  aware,  no  such  practice  has  ever  existed.  The 
praotice  under  *the  Canons,  extending  over  nearly  three  centu-  r#oo5 
lies,  is  to  the  contrary.  "  ^ 

For  these  reasons,  we  are  of  opinion  that  the  judgment  of  the  Court 
below  is  right,  and  must  be  affirmed.  Judgment  affirmed. 


/ 


THE   DANUBE  AND  BLACK  SEA  RAILWAY  AND  KUS- 
TENDJIE  HARBOUR  COMPANY  (LIMITED)  v.  XENOS. 

XENOSv.  THE  DANUBE  AND  BLACK  SEA  RAILWAY  AND 
KUSTENDJIE  HARBOUR  COMPANY  (LIMITED). 

On  the  9th  of  July,  1860,  X.,  by  his  agent,  agreed  with  the  Danube  and  Black  Sea  Railway 
Company  to  reoeiTe  certain  goods  on  board  his  ship,  to  be  carried  to  a  port  in  the  Black  Sea, — 
the  shipment  to  commence  on  the  1st  of  Angnst  On  the  21st  of  Jaly,  X.  wrote  to  the  defend- 
ant stating  that  he  did  not  hold  himself  responsible  for  the  contract,  the  agent  baring  no 
aathority  to  make  it;  and  on  the  23d  he  wrote  again,  offering  a  substitated  contract,  but  still 
repudiating  the  original  contract.  The  Company  by  their  attorneys  gave  X.  notice  that  they 
should  hold  him  bound  by  the  original  contract,  and  that,  if  he  persisted  in  revising  to  perform 
it,  they  should  forthwith  proceed  to  make  other  arrangements  for  forwarding  the  goods,  and 
look  to  him  for  any  loss.  On  the  1st  of  August,  X.  again  wrote  to  the  Company,  stating  that 
he  waa  then  prepared  to  receire  the  goods  on  board,  still  making  no  allusion  to  the  original 
contract  The  Company  having  in  the  mean  time  entered  into  a  negotiation  with  another  ship- 
owner for  the  conveyance  of  the  goods,  which  ended  in  a  contract  with  him  on  the  2d  of  August, 
sued  X.  for  his  reftisal  to  receive  the  goods  pursuant  to  his  contract :  and  X.  brought  a  cross- 
aotion  against  the  Company  for  refusing  to  ship. 

Held, — affirming  the  judgment  of  the  Common  Pleas,  upon  a  special  case  stated  in  both 
actions, — ^that  it  was  competent  to  the  Company  to  treat  X/s  renunciation  as  a  breach  of  the 
eontract,  and  to  sue  him  thereon ;  and  that  the  fact  of  such  renunciation  afforded  a  good 
answer  to  the  cross-action  of  X.,  and  sustained  the  Company's  plea  thereto,  that  before  breach 
X.  discharged  them  from  the  performance  of  the  agreement 

These  were  cross-actions  in  which  a  case  was  stated  for  the  opinion 
of  the  Court  of  Common  Pleas. 

The  material  facts  stated  in  the  special  case  were  these : — On  the 
9th  of  July,  1860,  Mr.  Xenos,  who  carried  on  an  extensive  shipping 
concern  under  the  name  of  The  Greek  and  Oriental  Steam  Navigation 
Company  (Limited),  by  one  Fitze,  his  agent,  agreed  to  receive  certain 
goods  of  the  Danube  and  Black  Sea  Bailway  and  Kustendjie  Harbour 
Company  (Limited),  *on  board  his  ship  Mavrocordatos,  to  be  r^foog 
carried  to  Kustendjie,  a  port  in  the  Black  Sea, — ^the  shipment  ^ 
to  commence  on  the  1st  of  August.  On  the  21st  of  July,  Xenos 
wrote  to  the  Company  stating  that  he  did  not  hold  himself  responsi- 
ble for  the  contract,  the  agent  having  no  authority  to  make  it ;  and 
on  the  28d  he  wrote  again,  offering  a  substituted  contract,  but  still 
repudiating  the  original  contract.  The  Company  by  their  attorneys 
gave  Xenos  notice  that  they  should  hold  him  bound  by  the  original 
contract,  and  that,  if  he  persisted  in  refusing  to  perform  it,  they,  the 
Company,  should  forthwith  proceed  to  make  other  arrangements  for 
forwarding  the  goods  to  their  destination,  and  look  to  him  for  any 
loss.  On  the  1st  of  August,  Xenos  again  wrote  to  the  Company, 
stating  that  he  was  then  prepared  to  receive  the  ^oods  on  board  the 
Mavrocordatos,  making  no  allusion  to  the  original  contract.  The 
Company,  however,  had  in  the  mean  time  entered  into  a  negotiation 
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with  another  shipowner  for  the  conveyance  of  their  goods  by  another 
ship,  which  negotiation  ended  in  a  contract  for  that  purpose  with  thad 
person  on  the  2d  of  August,  ^he  Company  thereupon  sued  Xenos 
for  refusing  to  receive  the  goods  pursuant  to  his  contract :  and  Xenoa 
brought  a  cross-action  against  the  Company  for  refusing  to  ship. 

The  Court  of  Common  Pleas,  upon  these  facts,  held  that  it  was 
competent  to  the  Company  to  treat  Xenos^s  renunciation  as  a  breach 
of  the  contract,  and  sue  him  thereon ;  and  that  the  fact  of  such  renun- 
ciation afforded  a  good  answer  to  the  cross-action  of  Xenos,  and  sus- 
tained the  Company's  plea  thereto,  that  before  breach  Xenos  discharged 
them  from  the  performance  of  the  agreement. 

Upon  this  judgment  Xenos  brought  a  writ  ot  error,  and  the  case 
♦8271  ^^  argued  in  the  Exchequer  Chamber  ♦before  Cockburn,  C.  J., 
-•  Pollock,  C.  B.,  Wightman,  J.,  CromptOD,  J.,  Channell,  B.,  and 
Wilde,  B. 

Honyman  (with  whom  was  Bovill,  Q.  C),  for  the  plaintiff  in.  error, 
admitting  that  Xenos  was  bound  by  the  contract  made  by  his  agent, 
submitted,  that,  whatever  was  said  or  done  by  Xenos  before  the  arrival 
of  the  time  for  the  performance  of  that  contract,  though  the  Company 
might  have  had  a  right  thereupon  to  rescind  the  contract,  it  was  not 
competent  to  them  at  once  to  enter  into  a  contract  with  another  per- 
son for  the  carriage  of  the  goods  before  any  actual  breach,  and  sue 
Xenos ;  for,  that  nis  refusal  to  perform  the  agreement  might  have 
been  retracted  before  the  day  for  shipping  the  goods  arrived.  He 
referred  to  and  commented  upon  the  following  cases, — Phillpotts  v, 
Evans,  5  M.  &  W.  475  ;t  Ripley  v.  M'Clure,  4  Exch.  845  ;t  Hochster 
V.  De  la  Tour,  2  Ellis  &  B.  678  (E.  C.  L.  R.  vol.  75);  Avery  v.  Bow- 
den,  5  Ellis  &  B.  714  (E.  C.  L.  R.  vol.  85),  (in  error,  6  Ellis  &  B.  953 
(E.  C.  L.  R.  vol.  88) ;)  Esposito  v.  Bowden,  4  Ellis  &  B.  963  (E.  C.  L. 
R.  vol.  82),  (in  error,  7  Ellis  &  B.  763  (E.  C.  L.  R.  vol.  90.))  [Cbomp- 
TON,  J.,  referred  to  Emmens  v.  Elderton,  4  House  of  Lords  Cases  624, 
13  C.  B.  495  (E.  C.  L.  R.  vol.  76.)] 

Per  Curiam. — Upon  receiving  notice  from  Xenos  that  he  would 
not  receive  the  cargo  upon  the  terms  agreed  upon,  the  Company  had 
a  right  at  once  to  treat  that  as  a  breach.  We  are  all  of  opinion  that 
the  judgment  of  the  Court  of  Common  Pleas  was  right,  and  must  be 
affirmed.  Judgment  affirmed. 


,QoftT  •BROWN  and  Others  v.  THE  MAYOR  AND  COMMON- 
^^^J       ALTY    AND  CITIZENS  OF  THE  CITY    OF   LON- 
r    DON. 

The  corporation  of  London  were  empowered  by  rarloas  Acts  of  ParlUment  pMied  at  a  tiae 
when  they  claimed  a  ri^ht  to  the  toil  and  bed  of  the  Thamai,  and  ekercleed  the  power  of  ooa- 
lerraney  thereof  from  Staines  Bridge  to  Tantlett  Creek,  to  borrow  money  to  be  expended  in  the 
improvement  of  the  navigation  of  the  river  westward  of  London  Bridge,  and  to  levy  tolls  sad 
duties  npon  boats  and  other  vessels  navigating  the  river  between  Staines  and  London  BtydgPt 
and  to  charge  the  moneys  borrowed  under  the  Aets  npon  such  teUs,  by  way  af  Ulb  aamnty  er 
bond. 

The  corporation  aceordingly  raised  large  snms  on  bonds  conditioned  for  the  payment  of  esr- 
tain  yearly  snms  **  ont  of  the  tolls  and  dnties  granted  and  made  payable  by  virtue  of  tfie  Slid 
Acts/'  until  payment  of  the  principal :  and  such  yearly  sums  werv  duly  paid  by  tbem  down  Is 
the  passing  of  the  Thames  Conservancy  Act,  31  A  22  Viet.  c.  oxlvIL 
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By  Uiat  Act, — whioh  profwied  to  be  pasaedy  amongBt  other  tbings,  fbr  the  porpose  of  oarrying 
out  an  agreement  between  the  Crown  and  the  Corporation  for  the  lettlement  of  eonflicting 
el&ims  between  them  In  reapeet  of  the  right  to  the  soil  and  bed  of  the  Thames,* — tbe  oonser- 
▼mncy  of  the  river  ia  taken  awaj  from  tbe  oorporadon  and  vested  in  a  newly  created  body  of 
twelve  conservators  (of  whom  seven  are  members  of  the  corporation  of  London),  in  whom  all 
the  right  and  interest  of  the  Crown  and  of  the  corporation  in  the  bed  and  80\1  of  the  river  are 
vested,  as  well  as  the  power  to  receive  and  apply  the  tolls  above  mentioned,  and  all  other  tolls, 
dnes,  Ac. 

There  is  no  express  provision  in  the  last-mentioned  Act  either  for  discharging  the  corpora* 
lion  from  liability  on  these  seoorHles^  or  imposing  any  liability  upon  the  newly  created  body  ia 
respect  of  them : — 

Held, — affirming  the  judgment  of  the  Conrt  of  Common  Pleas, — that  the  performance  of  the  * 
obligation  by  the  corporation  having  been  rendered  impossible  by  act  of  the  law,  the  obligation 
was  discharged,  and  no  aetion  weald  lie  against  the  corporation  therson* 

Tms  was  an  action  brought  by  the  plaintiff  as  executors  of  one 
Anthony  Brown,  deceased,  against  the  corporation  of  London,  to 
recover  the  amount  of  ten  several  bonds  of  2000Z.  each  under  the  cor- 
poration seaL 

The  corporation  of  London  were  empowered  by  various  Acts  of 
.Parliament  passed  at  a  time  when  they  claimed  a  right  to  the  soil  and 
bed  of  the  river  Thames,  and  exercised  the  power  of  conservancy 
thereof  from  Staines  Bridge  to  Yantlett  Creek,  to  borrow  money  to 
be  expended  in  tbe  improvement  of  the  navigation  of  the  river  west- 
ward of  London  Bridge,  and  to  levy  tolls  and  duties  upon  boats  and 
other  vessels  navigating  the  river  between  Staines  and  London  Bridge, 
and  to  charge  the  moneys  borrowed  under  the  Acts  upon  such  tolls, 
by  way  of  life  annuity  or  bond.  Tbe  corporation  accordingly  raised 
large  sums  on  bonds  conditioned  for  the  payment  of  certain  yearly 
*8ums  "  out  of  the  tolls  and  duties  granted  and  made  payable  regoo 
by  virtue  of  the  said  Acts,"  until  payment  of  the  principal :  L 
and  such  yearly  sums  were  duly  paid  by  them  down  to  the  passing 
of  the  Thames  Conservancy  Act,  21  &  22  Vict.  c.  cxlvii.  By  that 
Act, — which  professed  to  be  passed,  amongst  other  things,  for  the 
purpose  of  carrying  out  an  agreement  between  the  Crown  and  the 
corporation  for  the  settlement  of  conflicting  claims  between  them  in 
respect  of  the  right  to  the  soil  and  bed  of  the  Thames, — the  conserv- 
ancy of  the  river  is  taken  away  from  the  corporation  and  vested  in  a 
newly-created  body  of  twelve  conservators  (of  whom  seven  were  mem- 
bers of  the  corporation  of  London),  in  whom  all  the  right  and  interest 
of  the  Crown  and  of  the  corporation  in  the  bed  and  soil  of  the  river 
were  vested,  as  well  as  tbe  power  to  receive  and  apply  tbe  tolls  above 
mentioned,  and  all  other  tolls,  dues,  &c).  There  was  no  express  pro- 
vision in  the  last-mentioned  Act  either  for  discharging  the  corporation 
from  liability  on  these  secnrities,  or  imposing  any  liability  upon  the 
newly-creat«i  bodv  in  respect  of  them.  The  Uourt  of  Common  Pleas, 
— dissentiente  Willes,  J., — held  that  the  performance  of  the  obliga* 
tion  by  the  corporation  having  been  rendered  impossible  by  act  of  the 
law,  the  obligation  was  discharged,  and  no  action  would  lie  against 
the  corporation  thereon:  9  C.  B.  N.  S.  726  (E.  C.  L.  R.  vol.  99). 

Upon  this  judgment  the  plaintifis  brought  a  writ  of  error:  and  the 
case  was  argued  before  Cockburn,  C.  J.,  Pollock,  C.  B.,  Wightman,  J., 
Crompton,  J.,  Channell,  B.,  and  Wilde,  B. 

Lush,  Q.  C,  for  the  plaintiffs  in  error,  repeated  the  arguments  which 
were  urged  in  the  Court  below,  viz.  that  the  corporation  were  not 
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discharged  from  their  obligation  by  reason  of  the  tolls  ont  of  which 
♦8301  ^^®  'annuities  were  made  payable  being  no  longer  received  by 
J  them  or  under  their  control,  there  being  nothing  in  the  pro- 
visions of  the  Thames  Conservancy  Act,  21  &  22  Vict.  c.  cxlvii.,  ex- 
pressly exempting  them  from  such  liability  and  transferring  it  to  the 
newly-created  body  of  conservators,  and  it  being  the  duty  of  the  latter 
to  hand  over  to  the  corporation  so  much  of  the  tolls  and  dues  as  might 
suffice  to  pay  those  annuities;  and  that,  even  assuming  that,  as  a 
general  rule  of  law,  a  condition  fails  when  it  becomes  illegal  or  im- 
possible of  performance  by  act  of  God  or  the  law,  that  rule  does  not 
apply  to  a  case  where  the  impossibility  arises  from  some  act  super- 
inauced  by  the  party  himself,  as,  in  this  case,  ft'om  the  provisions  of 
an  Act  of  Parliament  which  was  passed  at  the  instance  of  the  corpo- 
ration themselves. 

MelUah,  Q.  C,  appeared  for  the  defendants:  but  the  Court  intimated 
that  they  did  not  desire  to  hear  him  on  the  first  point,  and  that  they 
would  take  time  to  consider  whether  they  would  hear  him  on  the 
second  point.  Our.  adv.  vuU. 

CocKBURN,  C.  J.,  on  a  subsequent  day,  delivered  the  judgment  of 
the  Court : — 

In  this  case  the  Court  took  time  to  consider  whether  it  would  be 
necessary  to  hear  Mr.  Mellish  upon  the  second  point  urged  by  Mr. 
Ltish^  viz.  whether,  the  corporation  of  London  having  been  parties  to 
the  Act  of  Parliament  for  settling  the  conservancy  of  the  river 
Thames,  and  therefore  parties  to  the  enactments  whereoy  the  fund  out 
of  which  the  bonds  in  question  were  to  be  paid  was  taken  out  of  their 
control,  the  doctrine  of  law  which  excuses  the  non-performance  of  a 
*83n  ^^^^i^^^^  ^^®  performance  of  which  has  by  act  of  the  *law 
■'  become  impossible  is  applicable  to  this  case.  We  have  not, 
however,  thought  it  necessary  to  trouble  Mr.  Mellish  ;  for,  upon  con- 
sideration, although  it  may  be  that  some  private  Acts  of  Parliament 
amount  to  no  more,  or  little  more,  than  private  agreements  between 
the  parties  at  whose  instance  they  are  passed,  we  think  that  cannot  be 
said  of  an  Act  of  Parliament  such  as  the  present,  which  deals  with 
public  rights  and  matters  of  great  public  interest.  An  Act  of  Parlia- 
ment the  subject-matter  of  which  is  the  conservancy  of  the  river 
Thames  and  the  tolls  chargeable  upon  the  public  for  the  navigation 
thereof,  and  moreover  which  materially  affects  the  prerogative  and 
rights  of  the  Crown,  can  hardly  be  looked  upon  as  a  private  agree- 
ment. The  Act  of  Parliament,  therefore,  having  transferred  the  tolls 
out  of  which  the  bonds  in  question  are  made  payable  from  the  cor- 
poration to  the  conservators  appointed  by  the  Act,  we  are  of  opinion 
tbat  the  corporation  are  no  longer  liable  to  be  called  upon  to  satisfy 
the  claims  arising  therefrom. 

The  judgment  of  the  Court  of  Common  Pleas,  disaffirming  that 
liability,  will  therefore  be  affirmed.  Judgment  affirmed. 
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*GARRARD  and  Another  v.  GUIBILEI,  [•882 

In  an  action  againat  baron  for  goods  sold  to  the  feme  dum  sola,  it  is  not  competent  to  the 
Judge  at  Nisi  Prias  to  amend  the  record  by  making  the  feme  a  co-defendant 

This  was  an  action  brought  bj  the  plaintiffs,  silversmiths  and 
jewellers  in  London,  to  recover  the  sum  of  SSI.  ISs,  6d,  for  goods 
supplied  by  them  to  the  defendant's  wife,  Lady  Sophia  Guibilei,  before 
her  marriage  with  the  defendant.  The  declaration  was  in  the  ordi- 
nary indebitatus  form  for  goods  sold  to  the  defendant,  and  on  an 
account  stated. 

At  the  trial  it  was  objected,  on  the  part  of  the  defendant,  that  the 
wife  should  have  been  a  co-defendant,  and  that  the  Judge  had  no 
power  to  amend  the  record  by  adding  her  name,  and  so  cure  the 
variance  between  the  declaration  and  the  evidence. 

Keating,  J.,  allowed  the  amendment,  adding  the  name  of  the  wife, 
and  alleging  that  the  goods  were  sold  to  her  before  the  marriage ;  but 
he  reserved  leave  to  move  to  enter  a  nonsuit.  A  rule  nisi  was  after- 
wards obtained,  which  was  made  absolute  in  Hilary  Term,  1862 :  vide 
11  C.  B.  N.  S.  616  (E.  C.  L.  E.  vol.  103). 

The  plaintiffs  appealed  against  that  decision;  and  the  case  was 
argued  m  the  Exchequer  Chamber  before  Pollock,  C.  B.,  Crompton, 
J.,  Bramwell,  B.,  Blackburn,  J.,  and  Mellor,  J. 

Bovill,  Q.  C.  (with  whom  was  Needkam),  for  the  appellant. — The 
learned  Judge  clearly  had  power  under  the  222d  section  of  the  Common 
Law  Procedure  Act,  1852,  to  make  the  amendment  in  question.  Even 
before  the  passing  of  that  statute,  it  was  in  the  discretion  of  the 
Courts  to  amend  by  adding  parties.  [Crompton,  J. — That  would 
have  been  an  easy  way  of  meeting  a  plea  in  abatement.  But, 
how  would  you  get  over  the  variance  between  the  original  writ  and 
*8331  *^^®  praBcipe  ?]  The  Courts  were  in  the  habit  of  amending 
■'  where  the  remedy  of  the  party  would  otherwise  have  been 
barred  by  the  Statute  of  Limitations.  [Pollock,  C.  B. — I  always 
thought  that  was  a  case  in  which  the  Courts  ought  not  to  amend.]  In 
Brown  v.  FuUerton,  13  M.  &  W.  556,t  the  Court  of  Exchequer 
allowed  the  assignees  of  a  bankrupt  to  amend  the  writ  of  summons 
and  subsequent  proceedings  by  adding  the  name  of  the  official  assignee, 
in  order  to  save  the  Statute  of  Limitations,— observing  that  they  did 
so  in  compliance  with  the  precedents  in  that  Court  which  they  had 
acted  upon  on  several  occasions.  [Bramwell,  B. — How  would  you 
amend  the  account  stated  ?]  That  might  be  struck  out.  In  Lakin  v. 
Watson,  2  C.  &  M.  685,t  the  Court  allowed  the  name  of  a  co-executrix 
to  be  inserted  as  a  co-plaintiff;  Parke,  B.,  saying  that  '*  the  majority 
of  the  Judges  have  resolved,  that,  in  future,  no  amendment  of  this 
kind  in  a  writ  of  summons  ought  to  be  allowed,  except  where  it 
appears  to  the  Court  that  the  result  of  refusing  it  would  be  to  deprive 
the  party  of  his  remedy."  These,  it  is  true,  were  cases  of  plaintiflfe 
being  added.  [Pollock,  C.  B. — Do  you  find  any  case  where  this  was 
done  at  Nisi  Prius,  even  for  a  plaintiff,  or  after  declaration  and  plea 
and  issue  joined  ?]  In  Lakin  v.  Watson,  it  was  after  a  plea  of  non- 
joinder. In  a  case  like  this  there  can  be  no  real  hardship  in  allowing 
the  amendment.     Where  husband  and  wife  are  sued  jointly,  service 
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of  the  writ  upon  the  husband  only  is  sufficient.  [Blackburn,  J. — 
In  the  cases  you  rely  upon,  the  writ  issued  varied  from  the  writ 
intended  to  be  issued.  Here,  there  has  been  no  mistake,  except  it  be 
that  the  plaintiffs  were  mistaken  in  supposing  that  they  could  sue  the 
husband  alone  for  a  debt  contracted  by  the  wife  dum  sola.  This 
amendment  in  effect  changes  the  parties.]  The  object  of  the  amend- 
*8341  °^®^^  clauses  in  the  Common  Law  *Procedure  Act  was,  ta 
^  remedy  an  admitted  evil,  and  to  compel  the  Judges  to  make 
all  such  amendments  aa  might  be  necessary  for  the  purpose  of  deter* 
mining  in  the  existing  suit  the  real  question  in  controversy.  [Black- 
burn, J. — Between  the  parties.]  That  the  power  to  make  this  amend- 
ment under  s.  222  of  the  15  &  16  Yict.  c.  76  exists,  has  been  distinctly 
decided  by  the  Court  of  Exchequer  in  Blake  v.  Done,  7  Hurlst.  &  N. 
465.t  There,  in  ejectment  by  mortgagee  of  the  devisee  against  the 
heir  at  law,  in  which  the  question  was  as  to  the  competency  of  the 
testator  to  make  a  will,  it  appeared  at  the  trial  that  the  legal  estate 
was  in  two  trustees,  the  devisee  having  an  equitable  interest  only : 
and  it  was  held  that  the  Judge  had  power  under  the  above  section  to 
amend  the  writ  by  adding  the  names  of  the  two  trustees,  they  being 
present  in  Court  and  consenting  to  be  parties.  [Cbompton,  J. — Eject- 
ment depends  on  peculiar  considerations :  it  was  like  adding  a  count 
on  a  different  lease  by  John  Doe.]  Where  the  Judge  has  a  discretion, 
and  makes  the  amendment,  that  is  not  the  subject  of  appeal :  Wilkin 
v.  Read,  15  C.  B.  192  (E.  C.  L.  R.  vol.  80).  [Crompton,  J.— We  do 
not  mean  to  overrule  the  learned  Judge's  discretion.]  In  Blake  v. 
Done,  Pollock,  C.  B.,  says :  *'  Whenever  there  is  any  error  in  the  pro- 
ceeding, whether  with  reference  to  the  parties  to  the  suit,  or  the  plead- 
ings, or  otherwise,  if  it  becomes  necessary  to  correct  the  mistake  in 
order  to  determine  the  real  question  in  controversy,  it  is  competent 
for  the  Court,  or  any  Judge  thereof,  or  the  Judge  at  Nisi  Prius,  to 
make  any  alteration  for  that  purpose.  I  can  well  understand  that  a 
change  of  parties  may  be  necessary  in  certain  events.  It  is  well 
known  to  those  concerned  in  the  administration  of  justice  that  the 
mere  person  suing  as  plaintiff  may  not  be  the  real  plaintiff,  and  that  the 
person  nominally  sued  as  defendant  may  not  be  the  real  defendant;  and  I 
*8351  ^^^^^  ^^  ^^  '^competent,  in  an  action  of  ejectment,  as  well  as  in 
J  any  other  action,  to  make  every  alteration  which  may  be  neces- 
sary to  try  the  matter  in  dispute  between  the  real  litigant  parties, 
always  providing  that  no  person  shall  be  taken  by  surprise,  and  that 
what  is  done  s^U  be  really  and  substantially  in  furtherance  of  the 
right  and  justice  of  the  case.  [Pollock,  C.  B. — ^If  I  said  that  (as  to 
adding  a  defendant)^  I  never  mean  to  say  so  any  more.]  What  is  there 
but  the  most  subtle  technicality  to  prevent  the  amendment  here  ? 
Robson  V.  Doyle,  8  Ellis  &  B.  896  (E.  C  L.  R.  vol.  77),  and  Wickeas 
V.  Steel,  2  C.  B.  N.  S.  488  (E.  C.  L.  R.  t>o1.  89),  may  be  cited  to  show 
that  the  222d  section  does  not  apply  to  cases  which  come  within  the 
earlier  sections  as  to  the  non-joinder  ct  misjoinder  of  parties.  But 
here  the  earlier  sections  confessedly  do  not  apply,  and  therefore  the 
case  must  fall  within  the  222d  section. 

Lnshf  Q.  C,  contr^  was  not  called  upon. 

Pollock,  C.  B. — I  am  of  opinion  that  the  judgment  of  the  Court 
of  Common  Pleas  must  be  affirmed.    With  respect  to  the  case  of 
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Blake  v.  Done,  in  the  report  of  which  I  am  represented  to  have  said 
that  the  amendment  might  extend  to  the  changing  or  adding  of  a 
defendant,  all  I  can  say  is,  that,  if  I  did  say  so,  I  beg  to  withdraw  it. 
I  think  I  was  quite  wrong.  It  is  perfectly  impossible  to  say  that  an 
amendment  can  be  made  by  adding  the  name  of  a  defendant  at  the 
trial  or  at  any  other  time.  In  the  sense  in  which  we  are  in  the  habit 
of  using  the  expression,  I  am  of  opinion  that  the  Judge  at  the  trial 
had  not  the  power  to  do  that  which  he  did.  It  is  something  totally 
out  of  the  contemplation  of  the  section. 
Cbompton,  J. — I  am  of  the  same  opinion. 

*Bramwbll,  J. — I  am  of  the  same  opinion.    This  is  not  the  r^ooa 

mere  case  of  adding  a  defendant.    No  provision  was  made  for  *■ 

that  in  the  Common  Law  Procedure  Act,  for  obvious  reasons.    What 

is  the  plaintiffs'  case  here  ?     If  it  were  expanded  upon  the  record,  it 

would  be  this, — "  We  claim  so  much  for  goods  sold  and  delivered  to 

the  wife  of  the  defendant  during  the  coverture."   That  is  the  question 

they  went  down  to  try.     When  they  come  before  the  jury,  it  is  found 

that  the  plaintiffs  have  a  totally  different  cause  of  action.    To  do  that 

which  my  Brother  Keating  did,  was,  not  amending,  but  substituting 

an  entirely  different  action  for  that  which  the  plaintiff  had  presented 

before  him.     As  to  the  case  of  Blake  v.  Done,  I  must  confess  that 

when  that  case  was  before  us  I  felt  very  considerable  doubt  about  it. 

But,  what  was  the  contest  between  the  parties  there?     In  substance 

the  plaintiff  said,  I  claim  against  you  the  defendant  the  possession  of 

-eertain  land  because  a  certain  person  made  a  will  under  which  I  have 

got  an  interest  in  it.    The  defendant  took  issue  upon  that,  and  the 

case  went  down  to  trial.    The  sobstantial  party  to  the  procedure  was 

the  plaintiff,  Blake.    But,  as  a  court  of  law  can  only  look  at  the  legal 

title,  it  became  necessary  to  add  the  names  of  the  persons  having  the 

dry  legal  interest,  viz.,  the  trustees.   The  record  was  substantially  the 

same  there  after  the  amendment  had  been  made.    It  would  not  be 

so  here.     This  was  not  an  amendment,  but  an  entire  change  of  the 

action. 

Blackbubn,  J. — I  am  of  the  same  opinion.  I  quite  concur  in  the 
reasons  given  in  the  judgments  of  Erie,  C.  J.,  and  Willes,  J.,  in  the 
Court  below.  An  ejectment  stands  upon  a  very  different  footing  from 
any  other  action.  Before  the  passing  of  the  Common  Law  Procedure 
Act,  1852,  the  plaintiff  in  ejectment  usually  *laid  his  com-  r^ggY 
plaint  under  several  demises,  and,  where  there  was  any  mistake  '- 
in  the  statement  of  these,  an  amendment  was  always  allowed.  And, 
though  it  was  thought  proper  to  abolish  the  old  fiction,  and  to  substi- 
tute a  simple  writ  as  the  commencement  of  the  proceeding,  it  was  the 
intention  of  the  framers  of  that  statute  to  leave  to  the  Courts  all  the 
powers  they  before  exercised  as  to  amendments  and  otherwise.  This 
IS  expressed  by  the  221st  section,  which  enacts  that  ''the  several 
Courts  and  Judges  thereof  respectively  shall  and  may  exercise  over 
the  proceedings  the  like  jurisdiction  as  heretofore  exercised  in  the 
action  of  ejectment,  so  as  to  insure  a  trial  of  the  title,  and  of  actual 
ouster  when  necessary  only,  and  for  all  other  purposes  for  which  such 
jurisdiction  may  at  present  be  exercised."  Whether  they  have  suc- 
ceeded or  not,  is  another  matter.  The  so-called  amendment  here  ia 
not  correcting  a  blunder  for  the  purpose  of  trying  what  the  parties 
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went  down  to  try :  it  is  substituting  an  entirely  different  action.    It 
was  therefore  an  amendment  which  was  beyond  the  competency  of 
the  Judge. 
MblloB;  J.,  concurred.  Judgment  affirmed. 


♦QQQi  'THE  GREAT  CENTRAL  GAS  CONSUMERS  COM- 
^^i  PANY  V.  CLARKE. 

A  olaaae  in  a  prirate  Aot  of  Parliament  whieh  is  qnite  inoonaiBtent  with  a  claiue  in  a  labft- 
quent  pablic  Act  dealing  with  the  aame  subjeot,  is  thereby  repealed. 

A  gas  Company  were  by  their  Aot  of  incorporation  restricted  to  a  charge  of  4«.  per  1000  cable 
feet  By  a  snbseqaent  pablic  Act  (23  A  24  Vict  o.  126)  for  the  sapply  of  gas  to  the  metropolis^ 
an  increased  standard  of  parity  and  illuminating  power  was  requiijod  from  the  companies  eleet- 
ing  "  to  adopt  the  "prorislons  of  that  Aot  as  to  price,  parity,  and  illuminating  power,"  and  an 
increased  charge  allowed  to  be  made  by  them  : — Held,  affirming  the  jadgmont  of  the  Court  of 
Common  Pleas, — that  the  Company  were  no  longer  subject  to  the  restriction  as  to  price  con- 
tained in  the  private  Act 

This  was  a  writ  of  error  upon  a  judgment  of  the  Court  of  Common 
Pleas  upon  a  special  case. 

The  case  in  substance  stated  that  the  plaintiflfe'  Company  were  by 
a  clause  of  their  Act  of  incorporation,  14  &  15  Vict.  c.  Ixix.,  restricted 
to  a  -jharge  of  4* .  per  1000  cubic  feet ;  and  that  the  Company,  having 
elected  to  adopt  the  provisions  of  the  Metropolis  Gas  Act,  1860,  relat- 
ing to  price,  purity,  and  illuminating  power  of  gas, — which  provisions 
enjoined  the  supply  of  a  greatly  superior  quality  of  gas,  and  authorized 
a  charge  not  exceeding  da.  6d,  per  1000  cubic  feet,^-claimed  to  be  enti- 
tled to  charge  45.  6d.  per  1000  cubic  feet,  notwithstanding  the  restrict- 
ing clause  in  their  private  Act. 

The  Court  below  held  that  the  clause  of  the  public  Act,  being  in- 
consistent with  the  provision  of  the  private  Act,  impliedly  repealed  it 
Vide  11  C.  B.  N.  S.  814  (E.  C.  L.  E.  vol.  108). 

The  case  was  argued  in  the  Exchequer  Chamber,  before  Pollock, 
C.  B.,  Wightman,  J.,  Channell,  B.,  Blackburn,  J.,  and  Mellor,  J.,  by 
(7.  Pollock  (with  whom  were  the  Recorder  of  London  and  Ogle),  for  the 
plaintiff  in  error,  and  by  Sir  Fitzroy  Kelly,  Q.  C.  (with  whom  was 
LasK  Q.  C),  for  the  defendants  in  error.  The  arguments  were  sub- 
stantially a  repetition  of  those  which  were  urged  in  the  Court  below, — 
the  only  additional  authorities  referred  to  beins  Williams  v.  Pritch- 
*ft^»l  ^^^'  ^  ^'  ^'  ^'  *°^  ^^®  London  and  Blackwall  Railway  *Com- 
^^^J  pany  v.  The  Limehouse  Board  of  Works,  26  Law  J.,  Ch.  164. 

Pollock,  C.  B.,  delivered  the  judgment  of  the  Court : — 

We  are  all  of  opinion  that  the  judgment  of  the  Court  of  Common 
Pleas  ought  to  be  affirmed.  The  general  Act  for  the  better  regulation, 
of  the  supply  of  gas  to  the  metropolis,'  28  k  24  Vict.  c.  125,  by  s.  86 
enacts  that  *'  all  contracts  made  or  existing  before  the  Ist  of  January, 
1860,  between  any  of  the  gas  Companies  included  in  this  Act  and  any 
local  authority,  for  or  relating  to  the  supplv  of  gas,  shall  terminate 
on  the  1st  of  February,  1862,  and  thereiAer  the  provisions  of  this  Act 
in  all  particulars  shall  apply  to  such  Companv;  provided  that,  from 
the  time  of  the  passing  of  this  Act  until  the  said  1st  of  February,  1862, 
the  provisions  of  this  Act  relating  to  price,  purity,  and  illuminating 
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power  of  gas,  shall  not  apply  to  any  such  Company,  unless  such  Com- 
pany shall  elect  to  adopt  them."  This  Company  did  elect  to  adopt 
those  provisions,  and  therefore  the  36th  section  did  apply  to  them ; 
they  are  bound  to  supply  a  more  expensive  gas  than  before,  and  the 
price  to  be  charged  is  regulated  by  the  general  Act.  Then,  the  19th 
section  is  general  and  applies  to  every  one :  it  enacts,  that,  ''  subject 
to  the  provisions  of  this  Act,  every  gas  Company,  from  time  to  time, 
may  enter  into  any  contract  with  any  owner,  occupier,  or  local  au- 
thority, for  all  or  any  of  the  following  purposes,  that  is  to  say, /or 
supplying  him  or  them  withgaSy  and  with  pipes,  burners,  meters,  lamps, 
lamp-posts,  and  other  apparatus,  and  for  the  repair  and  cleansing  and 
for  the  lighting  and  extinguishing  thereof,  in  such  manner  and  on 
such  terms  and  conditions  as  the  parties  agree."  The  25th  section, 
which  regulates  the  (quality,  compels  all  Companies  adopting  the  Act 
and  coming  *within  its  provisions  to  supply  a  vastly  superior  v^qaq 
gas  than  was  before  supplied :  and  the  40th  section  authorizes  '- 
a  maximum  charge  of  ba,  6(f.  per  1000  cubic  feet  for  common  gas,  and 
Ta.  Qd.  per  1000  cubic  feet  for  cannel  gas.  The  24th  section  of  the 
Great  Central  Gas  Consumers  Act,  1851  (14  &  15  Vict.  c.  Ixix.),  enacts 
that  "it  shall  not  at  any  time  be  lawful  for  the  Company  to  demand 
and  receive  from  any  person  or  corporation  who  shall  use  or  burn  gas 
manufactured  or  purchased  and  supplied  by  the  Company,  either  for 
public  or  private  use,  and  used  by  the  meter,  any  sum  exceeding  the 
rate  of  45.  per  1000  cubic  feet  of  such  gas."  Although  that  section  is 
not  in  terms  repealed,  yet  it  becomes  a  clause  in  a  private  Act  of 
Parliament  quite  inconsistent  with  a  clause  in  a  subsequent  public  Act. 
That  is  sufficient  to  get  rid  of  the  clause  in  the  private  Act.  Looking 
at  the  19th  section  of  the  general  Act,  we  think  it  is  impossible  to 
read  it  otherwise  than  as  repealing  the  24th  section  of  the  private  Act. 
We  are  bound  as  well  by  the  plain  words  of  the  Act  as  by  the  general 
scope  and  object  of  it,  and  also  by  the  justice  of  the  case. 

Judgment  affirmed. 


♦WEBB  V.  BIRD  and  Others.  [♦841 

The  right  to  the  passage  of  air  is  not  a  right  to  an  easement  within  the  meaning  of  the  2  A  3 
W.  4,  0.  71,  8.  2. 

The  presnmptiott  of  a  grant  Arom  long-oontinned  enjoyment  only  arises  where  the  person 
against  whom  the  right  is  elalmed  might  haye  interrupted  or  prevented  the  exercise  of  the 
subject  of  the  supposed  grant 

Held,  therefore, — affirming  the  judgment  of  the  Court  of  Common  Pleas, — that  a  grant  of  a 
right  to  the  free  and  uninterrupted  passagse  of  the  currents  of  wind  and  air  to  the  plaintiff's 
mill  from  orer  the  soil  of  another,  cannot  be  presumed  from  an  uninterrupted  user  of  the  mill 
for  twenty  years. 

This  was  a  writ  of  error  upon  a  case  stated  by  an  arbitrator  for  the 
opinion  of  the  Court  of  Common  Pleas,  upon  the  argument  of  which 
that  Court  held  that  the  owner  of  a  windmill  cannot  claim,  either  by 
prescription,  or  by  presumption  of  a  grant  arising  from  twenty  years' 
acquiescence,  to  be  entitlea  to  the  free  and  uninterrupted  passage  of 
the  currents  of  wind  and  air  to  his  mill ;  and  that  such  a  claim  is  not 
within  the  2d  section  of  the  2  &  8  W.  4,  c.  71,  which  is  confined  to 
rights  of  way  or  other  easements  to  be  exercised  upon  or  oyer  the 
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surface  of  the  adjoining  land.    Vide  10  C.  B.  N.  S.  268  (E.  C.  L.  R 
vol.  100). 

The  case  was  argued  in  the  Exchequer  Chamber,  before  Wightman, 
J.,  Bramwell,  B.,  Channell,  B.,  Blackburn,  J.,  and  Wilde,  B. 

David  Keane  (with  whom  was  Bulwer),  for  the  plaintiff  in  error, 
urged  substantially  the  same  arguments  which  he  had  presented  in 
the  Court  below.  He  cited  the  following  authorities : — Gale  on  Ease- 
ments, 8d  edit.  198;  Viner's  Abridgment,  Nusance  (G),  pi.  19; 
Trahern's  Case,  Godbolt  283;  Anonymous,  Winch  R.  3;  Rolle's, 
Abridgment,  Triall,  pi.  28;  Roberts  v.  Macord,  1  M.  &  Rob.  228;  8 
Codex,  tit.  84  (De  Servitutibus),  div.  14,  par.  1 :  Baton's  Case,  9  Co. 
Rep.  58  b ;  Davis  v.  Walton,  8  Exch.  158  ;t  Wright  v.  Williams.  1 
M.  &  W.  77  ;t  EUiotson  v.  Feetham,  2  N.  C.  184  (E.  C.  L.  R.  vol.  2«), 
2  Scott  174 ;  Humphries  v.  Brogden,  12  Q.  B.  739  (E.  C.  L.  R.  vol. 
64) ;  Chasemore  v.  Richards,  7  House  of  Lords  Cases  849 ;  and  the  2 
&  8  W.  4,  c.  71,  s.  2.  [Blackburn,  J.,  referred  to  Moore  r.  Rawson, 
8  B.  &  C.  882  (E.  C.  L.  R.  vol.  10),  5  D.  &  R.  284  (E.  C.  L.  R.  vol.  16). 
Channell,  B.,  referred  to  Goodman  v.  Gore,  Vin.  Abr.,  Numnct 
(N.  2),  pi.  6.] 

*8421       *Cb!«cA  (with  whom  was  O^Malley^  Q.  C),  contr^  was  not 
-'   called  upon.  Our.  adv.  vult. 

Wightman,  J.,  now  delivered  the  judgment  of  the  Court : — 

We  took  time  for  the  consideration  of  this  case  on  account  of  its 
novel  character.  It  appears  by  the  finding  of  the  arbitrator  to  whom 
the  case  was  referred  by  order  of  Nisi  Prius,  that  the  plaintiff  was  the 
owner  and  occupier  of  a  windmill  built  in  1829 ;  that,  from  the  time 
of  its  being  built,  down  to  1860,  the  occupier  had  enjoyed  as  of  right 
and  without  interruption  the  use  and  benefit  of  a  free  current  of  air 
from  the  west  for  the  working  of  the  mill ;  that,  in  the  last-mentioned 
year,  1860,  the  defendants  erected  a  school-house  within  twenty-five 
yards  of  the  mill,  and  thereby  obstructed  the  current  of  air  which 
would  have  come  to  it  from  the  west,  whereby  the  working  of  the  mill 
was  hindered,  and  the  mill  became  injured  and  deteriorated  in  value. 
Two  cases  were  cited  and  mainly  relied  on  for  the  plaintiff,— one  in 
the  2  Rolle's  Abridgment,  p.  704,  and  the  other  in  16  Viner's  Abridg- 
ment, tit.  Nusance  (G),  pi.  19 ;  but  both  are  shortly  stated,  and  amount 
to  little  more  than  dicta;  and  it  does  not  appear  that  they  are  any- 
where else  reported,  or  in  what  manner  or  the  terms  in  which  such  a 
right  was  claimed,  whether  by  prescription  or  otherwise.  There  is  a 
third  case,  called  Trahern's  Case,  Godbolt  288,  which  was  the  case  of 
a  nuisance  caused  by  building  a  house  so  near  as  to  hinder  the  work- 
ing of  the  plaintiff's  mill ;  and  the  judgment  of  the  Court  appears  in 
the  first  instance  to  have  been  like  that  of  the  case  in  RoUe's  Abridg- 
ment, that  so  much  of  the  house  should  be  thrown  down  as  hinderea . 
the  working  of  the  mill.  But,  the  plaintiff  contending  that  the  whole 
*%AK\  ^'^^^^^  should  be  thrown  down,  the  case  was  adjourned,  and 
-I  no  ultimate  decision  appears  to  have  been  given.  These  are 
all  the  authorities  which  we  have  been  able  to  find  upon  the  subject. 

We  agree  with  the  opinion  of  the  Court  of  Common  Pleas,  that  the 
right  to  the  passage  of  air  is  not  a  right  to  an  easement  within  the 
meaning  of  the  2  &  8  W.  4,  c.  71,  s.  2. 
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The  mill  was  built  in  1829,  and  so  the  claim  cannot  be  by  pro- 
Bcription. 

The  distinction  between  easements,  properly  so  called,  and  the  right 
to  light  and  air,  has  been  pointed  out  by  Lrttledale,  J.,  in  Moore  v. 
Rawson,  3  B.  &  0.  332,  840  (E.  C.  L.  R.  vol.  10),  5  D.  &  R.  234  (E.  C. 
L.  R.  vol.  16). 

It  remains,  therefore,  to  be  considered,  whether,  independently  of 
the  statute,  the  right  claimed  may  be  supported  upon  the  presumption 
of  a  grant  arising  from  the  uninterrupted  enjoyment  as  of  right  for  a 
certain  term  of  years.  We  think,  in  accoordanoe  with  the  judgment 
of  the  Court  of  Common  Pleas,  and  the  judgment  of  the  House  of 
Lords  in  Chasemore  v.  Richards,  7  House  of  Loids  Cases  849,  that  the 
presumption  of  a  grant  from  long-continued  enjoyment  only  arises 
where  the  person  against  whom  the  right  is  claimed  might  have 
interrupted  or  prevented  the  exercise  of  the  subject  of  the  supposed 
grant.  As  was  observed  by  Lord  Wensleydale,  it  was  going  very  far 
to  say  that  a  man  must  go  to  the  expense  of  putting  up  a  scremi  to 
window-lights,  to  prevent  a  right  being  gained  by  twenty  years' 
enjoyment.  But,  in  that  case,  the  right  claimed,  which  was  the  per- 
colating of  water  underground,  went  fer  beyond  the  case  of  a  window. 
In  the  present  case,  it  would  be  practically  so  diflScult,.  even  if  not 
absolutely  impossible,  to  interfere  with  or  prevent  the  exercwe  of  the 
right  claimed,  subject,  as  it  must  be,,  to  so  much  variation  and  uncer- 
tainty, as  *pointea  out  in  the  judgment  below,  that  we  think  it  r*Q44 
clear  that  no  presumption  of  a  grant,  or  easement  in  the  nature  ^ 
of  a  grant,  can  be  raised  from  the  non^nterruption  of  the  exercise  of 
what  is  called  a  right  by  the  person  against  whom  it  is  claimed,  as  a 
non-interruption  by  one  who  might  prevent  or  interrupt  it. 

We  are  therefore  of  opinion  that  the  judgment  of  tne  Court  below 
should  be  affirmed. 

Blackburn,  J. — I  perfectly  concur  in  the  judgment,  but  wish,  for 
myself,  to  guard  against  its  bein^  supposed  that  anything  in  the  judg- 
ment affects  the  common-law  right  tnat  may  be  acquired  to  the  access 
of  light  and  air  through  a  window,  or  to  the  right  to  support  by  an 
ancient  building  from  those  adjacent.  I  agree  with  my  Brother 
Willes,  in  the  Court  below,  that  the  case  of  the  riffht  to  light,  before 
the  statute,  stood  on  a  peculiar  ground.  Judgment  affirmed. 


BLADES  t;.  HIGGS  and  Another.    Feb.  5. 

Hefd,  apon  the  aathority  of  Rigg  v.  The  Sftrl  of  Lonsdale,  1  Hartet  A  N.  923,t  affirmiag  the 
jndgmeiit  of  the  Court  below,— that  the  owner  of  land  baa  a  property  in  game  killed  thereon  by 
a  fltrmnger. 

This  was  an  action  for  the  conversion  of  "rabbits  and  dead  rabbits," 
with  a  count  for  an  assault.  The  pleadings  and  facts  are  particularly 
set  out  in  the  report  below,— 12  C.  B.  N.  S.  501  (E.  C.  L.  E.  vol  104),— 
where  the  Court  held,  upon  the  authority  of  Rigg  v.  The  Earl  of 
Lonsdale,  1  Hurlst.  k  N.  92S,t  that  the  owner  of  land  has  a  pro- 
perty in  game  killed  thereon.    Against  this  decision  the  plaintiff 
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appealed:  and  the  case  was  argued  in  the  Exchequer  Chamber, 
♦ftAfii  before  Pollock,  *C.  B.,  Martin,  B.,  Blackburn,  J.,  Wilde,  B., 
^^-1  and  Mellor,  J. 

Hayes,  Serjt.  (with  whom  was  Beasley),  for  the  appellant. — The 
question  is  whether  a  man  can  have  a  property  in  game  killed  upon 
his  land.  The  Court  of  Common  Pleas  felt  themselves  bound  by  the 
authority  of  Bigg  v.  The  Earl  of  Lonsdale,  1  Hurlst.  &  N.  923.t  But 
there  there  was  no  plea  denying  the  property  in  the  game,  and  the 
question  was  only  incidentally  raised.  Mr.  Hill,  who  was  interested 
in  sustaining  the  affirmative,  did  not  cite  a  single  authority.  The 
real  question  in  issue  was,  the  ownership  of  the  soil, — ^the  right  to 
shoot  over  it.  [Martin,  B. — The  question  was,  who  had  a  right  to 
the  game.]  It  is  submitted  that  no  property  exists  in  wild  rabbits, 
things  which  are  fersd  natursB,  until  they  are  actually  reduced  into 

f)ossession.  If  trover  were  maintainable,  an  indictment  would  lie  for 
arceny  also.  [Blackburn,  J. — That  by  no  means  follows.]  In 
Hale's  Pleas  of  the  Crown,  p.  510,  it  is  distinctly  laid  down  that 
larceny  cannot  be  committed  of  things  which  are  feras  naturse,  though 
in  a  park  or  warren.  The  Case  of  Swans,  7  Co.  Rep.  16  b,  shows, 
that,  in  the  opinion  of  Lord  Coke,  no  property  can  exist  in  wild 
animals  unreclaimed.  In  Boulston's  Case,  5  Co.  Bep.  104  b,  it  was 
adjudged,  that,  "if  a  man  makes  coney-boroughs  in  his  own  land, 
which  increase  in  so  great  number  that  they  destroy  his  neighbour's 
land  next  adjoining,  his  neighbours  cannot  have  an  action  on  the  case 
against  him  who  makes  the  said  cone v-boroughs ;  for,  so  soon  as  the 
coneys  come  on  his  neighbour's  land  ne  may  kill  them,  for  they  are 
tersd  naturad,  and  he  who  makes  the  coney-boroughs  has  no  property  in 
them,  and  he  shall  not  be  punished  for  the  damage  which  the  coneys 
do  in  which  he  has  no  property,  and  which  the  other  may  lawfully 
*8461  ^^^^""  *[Blackburn,  J.— -That  is,  when  they  have  got  oflFhis 
-*  land :  that  is  decided.]  The  like  is  laid  down  in  Comyns's 
Digest,  Chase  (D),  and  in  2  Russell  on  Crimes  84.  Churchward  v. 
Studdy,  14  East  249,  is  an  authority  in  favour  of  the  plaintiflf.  There, 
the  plaintiff's  dogs  having  hunted  and  caught,  on  the  defendant's  land, 
a  hare  started  on  the  land  of  another,  it  was  held  that  the  property 
was  thereby  vested  in  the  plaintiff,  who  might  maintain  trespass  against 
the  defendant  for  afterwards  taking  away  the  hare.  Lord  EUenbo- 
rough  said :  "  I  did  not  understand  at  the  time  the  rule  was  granted, 
that  the  plaintiff,  through  the  agency  of  his  dogs,  had  reduced  the 
hare  into  his  possession:  that  makes  an  end  of  the  question.  Even 
though  the  labourer  had  first  taken  hold  of  it  before  it  was  actually 
caught  by  the  plaintiff's  dogs;  yet  it  now  appears  that  he  took  it 
for  the  benefit  of  the  hunters,  as  an  associate  of  them ;  which  is  the 
same  as  if  it  had  been  taken  by  one  of  the  dogs."  In  Fitz.  N.  B. 
87  A,  it  is  said,  that,  "  if  a  man  hunt  and  take  away  another  man's 
conies  in  his  close  which  is  no  warren,  then  the  form  of  the  writ  is, 
Wherefore,  &c..  he  broke  the  close  of  him  the  said  A.  at  N.,  and 
therein  without  his  license  and  will  chased  and  took  and  carried  awav 
so  many  conies,  of  such  a  price,  &c.  And  by  this  writ  it  appeareth 
that  he  who  hath  the  land  hath  no  property  in  the  conies."  in  2  Bl. 
Com,  889,  it  is  said :  "  With  regard  to  animals  which  have  in  them- 
selves a  principle  and  power  of  motion,  and  (unless  particularly  con- 
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fined)  caD  convey  themselves  from  one  part  of  the  world  to  another, 
there  is  great  difference  made  with  respect  to  their  several  classes,  not 
only  Id  our  law  but  in  the  law  of  nature  and  of  all  civilized  nations. 
They  are  distinguished  into  such  as  are  domitae,  and  such  as  are  fersd 
naturae :  some  being  of  a  tame,  and  others  of  a  wild  disposition.    In  such 
as  *are  of  a  nature  tame  and  domestic  (as  horses,  kine,  sheep,   po^ir 
poultry,  and  the  like),  a  man  may  have  as  absolute  a  property  '• 
as  in  any  inanimate  beings(I);  because  these  continue  perpetually  in 
his  occupation,  and  will  not  stray  from  his  house  or  person,  unless  by 
accident  or  fraudulent  enticement ;  in  either  of  which  cases  the  owner 
does  not  lose  his  property:  in  which  our  law  agrees  with  the  laws  of 
France  and  Holland.    The  stealing  or  forcible  abduction  of  such  pro- 
perty as  this  is  also  felony;  for  these  things  are  of  intrinsic  value, 
serving  for  the  food  of  man,  or  else  for  the  uses  of  husbandry.    But, 
in  animals  ferae  natures,  a  man   can  have  no  absolute  property.*' 
Again,  p.  391,  it  is  said:  "A  qualified  property  mav  subsist  in  ani- 
mals ferse  naturae,  per  industriam  hominis,  by  a  man's  reclaiming  and' 
making  them  tame  by  art,  industry,  and  education ;  or  by  so  confining 
them  within  his  own  immediate  power  that  they  cannot  escape  anal 
use  their  natural  liberty.   Such  as  are  deer  in  a  park,  hares  or  rabbits 
in  an  enclosed  warren,  doves  in  a  dove-house,  pheasants  or  partridges 
in  a  mew,  hawks  that  are  fed  and  commanded  by  their  owner,  and  fish 
in  a  private  pond  or  in  trunks.    These  are  no  longer  the  property  of 
a  man  than  while  they  continue  in  his  keeping  or  actual  possession  ; 
but,  if  at  any  time  they  regain  their  natural  liberty,  his  property 
instantly  ceases;  unless  they  have  animum  revertendi,  which  is  only 
to  be  known  by  their  usual  custom  of  returning, — a  maxim  which  is 
borrowed  from  the  Civil  law,  'revertendi  animum  videntur  desinere 
habere  tunc,  cum  revertendi  consuetudinem  deseruerint.' "     [Wilde, 
B. — All  that  deals  with  the  property  in  the  animals  when  alive :  the 
question  here  is,  in  whom  is  the  property  when  they  are  killed. 
Blackburn,  J. — In  Lord  Lonsdale  v.  Rigg,  11  Exch.  679,t  Piatt,  B., 
says :  "  Here,  the  grouse  being  pursued  and  killed  within  Bretherdale 
Bank  (if  I  am  *right  in  saying  it  was  the  lord's  soil  alone),   r^co^o 
the  possessory  right  was  in  the  plaintiflF,  and,  when  the  grouse  ^ 
fell,  the  property  was  complete  in  him."    The  qjuastion  is  whether 
that  is  correct.]     It  is  inconsistent  with  the  decision  in  Churchward 
V.  Studdy,  14  East  249.     [Blackburn,  J.— I  think  not.    Nor  is  any- 
thing you  have  cited  necessarily  inconsistent  with  the  doctrine  of 
Lord  Holt  in  Sutton  v.  Moody,  1  Ld.  Baym.  250.]  All  the  legislation 
upon  the  subject  assumes  that  there  is  no  property  in  game  down  to 
the  moment  of  its  being  killed :  and  then  au  the  authorities  show 
that  it  becomes  the  property  of  the  person  killing  it,  who  first  reduces 
it  to  the  state  of  property.    In  Sutton  v.  Moody,  the  question  arose 
after  verdict,  when  every  intendment  would  be  made  to  sustain  the 
finding.    So  also  in  Polexfin  and  Ashford  v.  Crispin,  1  Vent.  122,  and 
Child  V.  Greenhill,  Oro.  Car.  553.    After  all,  the  passage  relied  on  in 
Sutton  V.  Moody  is  a  mere  dictum  of  Lord  Holt :  and,  however  emi- 
nent a  lawyer  that  learned  Judge  might  have  been,  his  dictum  is  not 
to  be  opposed  to  a  long  and  uniform  current  of  authorities.    Chief 
Baron  Comyns, — Com.  Dig.  Bien8{F.), — makes  no  distinction  between 
absolute  and  qualified  property.    Bay  ley,  J.,  in  bis  elaborate  judg- 
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zneDt  in  Hannam  v.  Hockett,  2  B.  &  G.  984,  9S9{E.  C.  L.  B.  vol.  9\ 
4  D,  &  B.  518  (E.  C.  L.  B.  vol.  16),  says,— ''Ev«n  with  reapetit  to 
animals  ferae  naturae,  though  they  be  fit  for  food,  »uoh  as  rabbits,  a 
man  has  no  right  or  property  in  them," — referring  to  Boul^toa'a  Case, 
already  cited. 

Merewether  (with  whom  was  Maeaulay,  Q.  Ci),  eontrft,  -was  not  ealltd 
upon. 

Pollock,  C.  B. — I  am  of  opinion  that  Hbe  judgment  of  the  Court 
of  Common  Pleas  should  be  affirmed.  Indeed,  it  is  not  in  my  judg. 
^8491  "^^"^  competent  to  us  to  ''*'do  anything  but  affirm  it,  seeing  thai 
J  there  is  a  decision  of  this  Court  which  is  directly  in  point,  viz., 
in  the  case  of  Bigg  v.  The  Eari  of  Lonsdale,  1  Hur^t.  &  N7  928.t  It 
may  be  that  the  point  was  not  there  argued  art  any  very  great  length, 
but  was  rather  taken  for  granted.  In  the  Court  below  it  was  decided 
upon  the  ground  put  by  Lord  Holt  in  Sutton  v.  Moody,  1  Lord  Bayn. 
250, — which  is  the  very  point  now  in  issue, — and  not  upon  the  point 
suggested  by  my  Broraer  Hayes.  And  the  Court  of  error  decided  on 
the  same  ground.    The  judgment  therefore  must  be  affirmed. 

Martin,  B. — I  am  of  the  same  opinion.  I  can  assure  my  Brother 
Hayes  that  this  matter  underwent  the  fullest  investigation  ki  The 
Earl  of  Lonsdale  v.  Eigff.  11  Exch.  «54,t  and  Bigg  v.  The  Eaii  of 
Lonsdale,  1  Hurlst.  k  N.  928  tf  and  in  my  opinion  the  judgment 
there  pronounced  is  in  conformity  with  eommon  sense,  and  ought  to 
be  sustained. 

Blaokburn",  J. — ^I  am  of  the  same  opinion.  At  the  beginning  of 
his  judgment  in  The  Earl  of  Lonsdale  v.  Bigg,  in  the^Coart  below,  my 
'Brother  Martin  says :  ^*  It  was  observed  in  the  argument  that  there 
was  no  plea  denying  the  plaintiff^s  property  in  the  grouse  mentioned 
in  the  second  count.  This  was  clearly  an  oversight  in  the  defendant's 
pleader;  and  it  was  stated  by  the  learned  counsel  for  the  plaintiff  that 
It  was  his  object  to  obtain  a  judgment  upon  the  right,  and  that  the 
property  in  the  dead  grouse  might  be  considered  asiiraversed  by  the 
plea  of  not  guilty."  The  learned  Judge,  therefore,  in  the  beginning 
of  his  judgment,  plainly  points  out  that  one  question  to  be  eonsidered, 
was,  in  whom  was  the  property  in  the  dead  grouse.  He  then  goes  on 
at  p.  671  of  the  11th  Exchequer  to  argue  the  question  on  the  peculiar 
*8501  "g^*  *^  ^'^^^Is  o^ *& ''v'^l^  °**^^«  He  says:  '*^The  property 
^  in  wild  grouse  is  not  absolute  in  any  one :  it  is  a  wild  bird, 
ferae  naturse.  So  loi^g  as  the  grouse  is  upon  a  roan^s  iand,  he  has  a 
possessory  property  in  H;  'but,  as  soon  tw  it  flies  or  goes  off  his  land, 
his  property  is  gone.  Lord  Holt  thus  expresses  himself  in  Sutton  r. 
Moody,  1  Lord  Kay m.' 250, — 'If  a  man  keep  conies  in  his  dose  (as 
he  may),  he  has  a  possessory  property  in  them  so  long  as  they  abide 
there:  but,  if  they  run  into  the  land  of  bis  'neighbour,  he  may  kill 
them,  for  then  he  has  the  possessory  property.'  And  his  Lordship 
adds, — 'If  A.  start  a  hare  on  the  ground  of  B.,  and  hunt  it  and  kill  ft 
there,  the  property  continues  all  the  while  in  B.  But,  if  A.  start  a 
hare  on  the  ground  of  B.,  and  hunt  it  into  the  ground  of  C,  and  tbore 
kill  it,  the  property  is  in  A.,  the  hunter,  although  he  is  liable  to 
actions  of  trespass  to  the  lands  both  of  B.  and  C.:'  and  this  riew  of  the 
law  was  adopted  bv  the  Court  of  King's  Bench  in  Churchward  v, 
Btuddy,  14  £ast  249.    The  right  at  common  law,  tinereibre,  to  ^uoh 
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HgjffB.Mw  19  yeiry  ^culiar.  So  long  as  thej  rw^un  npon  a  man's  land, 
they  JbfiloE^  Aq  hWf  ^^  ^^  moment  they  le^ve  hi^  land  bis  property 
is  gqne^  ^^d  fiii^  ip  po,  ,eyen  if  tbe^  be  Runted  but  of  bis  land  by  a 
Uieapaw^,  and  altboMgh  ibey  be  i^illed  by  dvp  ^respfisser  on  another 
man's  land:  tb^  contfinoi^  pui;suit  gi yes  tb.e  property  in  jtbe  animal^ 
to  the  iTjissmm^,  in  e^cli^ion  pf  .tbe  j^efao^  v^wjnioae  land  tbey  are 
kiUed.  If  grpnse,  therc^re,  belong  ^  U\e  jpusi:a9^  i^rbo*  is  in  posses- 
sion .of  tbe  land  where  ^^ y  are,  the  xefd  q:^estju;)in  in  .tb)s  present  ca^ 
ifif  who  is  in  pgpae^ion  of  tbe  Ipixi^  .ijuid  soil  9/  Pretlierdale  Bank  7^ , 
'PlfttXt  B-,  at  p.  679,  sftys:  "Noboi^y  qan  doubt  tbat  troiver  would  lie 
far  dead  grouae,  or  that  ai^  u^ct^oent  would ^I^^e  for  stealing  a  (quantity 
qf  groi;^  frpw  <a  p9ulterer!s.  iSoyf,  applying  Jibe  doctrine  laid  doijrn 
in  Sttjton  y,  Uoody,  I  l^hox/^  ifiYm.2o0f  by  Lpxd  fiolt,  tbat,  ^g^^ 
wk^e  sk  man  pursues  game  i^  fe-^s  land,  and  JciUs  it  in  B.'s  »■ 
land,  the  bird  or  the  deed  tbf^t  ^is  ijilted  is  t|ie  property  of  B.,  since  he 
lias  ft  possessory  4:bpugh  i^xt  ^p  ab^oJute  right  in  it  wbiJe  it  is  upon 
his.  domain, — ^bere,  the  gxpxi^  %V^  pursued  a^d  kiUea  within  the 
Sretberdale  ^ank  (if  I  am  rjgbt  in  ^^yipg  it  wa^  the  lord's  soil  alone), 
tbe  posses^qry  ^ight  ,wa,s  on.tbe  d[aintiff,,ai:fd,  ij^ben  the  grouse  fell  Qie 
p^perty  if  as  pompleie  in  bimi  Tben,\At  p.  ,682,  Alderson,  B.  (who 
with  the  Lord  Chief  Bfiron  diflfered  from  rlatt,'B,',  andiny  Brother 
Martin,. uppn  tbaotber  point),  says: ''As  to' ttie  second  p<^int,  I  do  not 
belieye  that  we  entertain  any  difference  of  opinion.  There  is  no  claim 
of  free-warren  set  up  by  the  plaintiff.  The  property  in  grouse  shot 
by  the  defendant  is  not,  theref6re,'^by  anything  stated  in  this  case 
dipyrn  to  be  in  the  plaintiff,  which  is  the  point  in  issue,  unless  the 
piainti^  is  himself  solely  entitled  to  the  right  in  the  land."  That 
learned  Baron,  therelbre,  olearly  makes  it  part  of  his  judgment  that  the 
jMPopeirty;in.tbe  grpvuaa  dwends  on  the  property  in  tne  land.  And  the 
Chief  Baron  concurs  in  that  view.  All  tbe  fpur  Judges  in  the  Court 
below,  theiiefore,  give  a  direct  judgment  upon  the  point.  Then,  when 
tbe  case  comes  before  the  Court  of  error,  tne  matter  is  not  passed  by 
iBsileuQe.  A^  the  dose  of  tbe  judgment  the  point  is  distinctly  men- 
tiomd  in  language  wbiob  .shows  thiat  the  Court  had  considered  it. 
'They  say :  ''The  grouse  shot  on  the  land  of  the  plaintiff  belonged  to 
^irn,  .according  to  all  tbe  authorities,  and  so  the  second  count  is  sus- 
itaioed."  I  must  confess  I  s^  up  reason  for  saying  that  that  is  not  a 
right  conclusion.  At  all  events,  when  we  have  a  -solemn  judgment  of 
the  Exchequer  Chamber  expressly  in  point,  we  cannot  depart  from  it, 
J[>^t'  rnust  leave  it  to  be  corrected,  if  erroneous,  by  the  House  of 
Lord& 

^^Wiu»,  B.-— I  wish  to  add.a  few  words,.^  I  think  the  doc-  r^geo 
trine  of  animals  feres  naturao  has  in  modern  times  been  some-  '* 
-tiin^s  pushed  too  &r.  It  has  been  argued  in  this  case  that  an  animal 
ieWB  ixaiuxfiB  could  npt  be  the  .subject  of  iudiyidual  property.  But  . 
this  is  not  so;  ;&>r,  xbe  common  law  affirmed  a  right  qf  property  in 
animals  even  though  they  wereferao  Jiatur^e,  if  .they  were  restrained 
either  by  habit  or  enclosure  within  the  lands  of  the  owner.  We  have 
tbe  ^thority  of  Xord  Coke'V  Reports  for  this  right  in  respect  of  wild 
animals,  sucli.as  ha^yks,  deer,. ana  game,  if  reclaimed,  or  swans  or  &sh 
if  kept  in  a  private  moat  or  pond,  or  doves  in  a  dove-cote.    But  tbe 
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right  of  property  is  not  absolute ;  for,  if  sach  deer,  game,  &o.,  attain 
their  wild  condition  again,  the  property  in  them  is  said  to  be  lost. 

The  principle  of  the  common  law  seems,  therefore,  to  be  a  very 
reasonaole  one;  for,  in  cases  where  either  their  own  induced  habits  or 
the  confinement  imposed  by  man  have  brought  about  in  the  existence 
of  wild  animals  the  character  of  fixed  abode  in  a  particular  locality, 
the  law  does  not  refuse  to  recognise  in  the  owner  of  the  land  which 
sustained  them  a  property  co-extensive  with  that  state  of  things. 
When  these  principles  were  applied  to  a  country  of  few  enclosures,  as 
in  old  times,  the  cases  of  property  in  game  would  be  few.  But  the 
enclosures  and  habits  of  modern  times  nave  worked  a  great  change  in 
the  character  of  game  in  respect  of  its  wildness  and  wandering  nature: 
and  there  is  a  vast  quantity  of  game  in  this  country  which  never  stirs 
from  the  enclosed  property  of  the  proprietor  by  whose  care  it  is 
raised  and  on  whose  land  it  is  maintamed. 

It  is,  I  think,  too  late  now  for  the  Courts  of  law  to  meet  this  change 
of  circumstances  bv  declaring  a  property  in  live  eame ;  but,  if  the 
*8531  ^^S^^^^^^^^  should  ^interfere,  as  was  suggested  in  argument,  by 
giving  to  the  owner  of  land  a  property  in  game,  either  abso- 
lute or  qualified,  so  long  as  it  remained  on  his  land,  it  would  only  be 
acting  in  the  spirit  and  policy  of  the  common  law. 

MsLLOB  J.,  concurred.  Judgment  affirmed. 


The  Company  of  FREE  FISHERS  AND  DREDGERS  OF  WHIT- 
STABLE,  in  the  County  of  Kent,  v.  GANN.    Feb.  7. 

By  deeds  of  lease  and  release  of  the  11th  and  12th  of  Oetober,  1791,  the  manor  of  WhitttaUe, 
and  the  royalty  of  fishery  or  oyster^dredging  within  the  said  manor,  were  oonreyed  to  &  F. 
and  J.  S.  By  deeds  of  lease  and  release  of  the  24th  and  25th  of  October,  1792, — reciting 
amongst  other  things,  that,  within  the  said  manor  of  Whitstablo,  there  was,  and  for  many  hun- 
dred years  then  last  past  had  been,  a  fishery  for  the  growCh  and  improrement  of  oystan^ 
extending  from  the  sea-beaoh  for  a  rery  considerable  distance  into  the  sea,  managed  by  a  eon* 
pany  of  free  dredgers  called  <'  The  Whitstable  Company  of  Dredgers," — ^the  manor  (proper)  was 
limited  to  B.  F.,  J.  N.,  and  S.  8.,  in  fee,  and  "  the  royalty  of  fishery  or  oyster-dredging,  and 
the  right  of  taking  oysters  and  other  fish  within  the  said  manor,  and  the  groand  and  sott  of  the 
said  fishery,  and  also  the  castomary  payments  asaally  and  of  right  made  to  the  lord  of  th«  said 
manor  for  or  on  aoooant  of  the  anchorage  of  any  ship  or  ressel,  or  the  landing  of  any  goods  or 
merchandise  within  the  said  manor,"  Ac,  to  T.  F.,  in  fee,  on  behalf  of  the  company. 

By  an  act  of  33  O.  8,  o.  42,  the  Whitstable  Company  of  Dredgers  were  incorporated  by  the 
name  of  '*  The  Company  of  Free  Fishers  and  Dredgers  of  WhiUUble ;"  and,  in  parsnanoe  of 
that  act,  the  fishery,  and  all  rights  appertaining  thereto,  were  by  deeds  of  lease  and  release  of 
the  4th  and  5th  of ,  1793,  conreyed  to  the  Company. 

It  appeared  in  eyidenoe  that  the  oyster-fishery  extended  about  two  miles  from  tho  shors^ 
and  far  below  the  ordinary  low-water  mark ;  and  that  the  Company  and  those  under  whom  they 
claimed  had  so  fke  back  as  the  year  ]775  claimed  a  toll  of  1«.  from  erery  vossel  anchoring  or 
grounding  within  the  space  corered  by  their  conreyance :  and  three  instances  were  proTod  of 
the  claim  having  been  enforced  by  distress  from  ressels  anchoring  on  the  oyster  ground  below 
low-water  mark,  when  resisted,— tiiere  being  no  eiridenee  to  sho^  thai  the  claim  had  erar  been 
resisted  without  recourse  being  had  to  a  distress : — 

Held,  by  the  Bxchequer  Chamber, — afiirming  the  Judgment  of  the  Court  of  Common  Plena,— 
that,  it  being  competent  to  the  Crown  to  grant  the  soil  of  the  sea-shore  and  the  right  to  recetre 
anchorage  from  yessels  anchoring  there  (otherwise  than  in  case  of  noeeasity  arising  from  dis- 
tress), the  eridence  was  sufiicient  to  Justify  the  presumption  of  a  grant  baring  a  legal  origin; 
that  the  right  to  distrain  was  incident  to  the  right  to  the  anchorage;  and  that  this  right  was 
not  lost  or  destroyed  by  the  sererance  of  the  marine  from  the  terrestrial  part  of  the  manor  in  1791 
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This  was  an  appeal  against  a  decision  of  the  Court  of  Common 
Pleas  in  an  action  brought  by  the  plaintiffs,  a  Company  incorporaied 
by  the  88  G.  8,  o.  42,  under  *the  name  of  "  The  Company  of  r^oKA 
Sree  Fishers  and  Dredgers  of  Whitstable,  in  the  county  of  '• 
Kent,"  to  try  their  right  to  receive  a  payment  of  1*.  for  every  vessel 
anchoring  on  certain  land  covered  by  the  sea,  the  soil  of  which  was 
claimed  by  the  plaintiflBi. 

The  material  facts  upon  which  the  plaintifi  based  their  claim  were 
as  follows : — By  deeds  of  lease  and  release  of  the  11th  and  12th  of  j 
October,  1791,  the  manor  of  Whitstable,  and  the  royalty  of  fishery 
or  oyster-dredging  within  the  said  manor,  were  conveyed  to  Edward 
Foaa  and  James  Smith.  By  deeds  of  lease  and  release  of  the  24th 
and  25th  of  October,  1792, — reciting,  amongst  other  things,  that, 
within  the  said  manor  of  Whitstable,  thefe  was,  and  for  many  bun- 
dred  years  then  last  past  had  been,  a  fisherv  for  the  growth  and  im- 
provement of  oysters,  extending  from  tne  sea-beach  for  a  very 
considerable  distance  into  the  sea,  managed  by  a  Company  of  free 
dredgers  called  "  The  Whitstable  Company  of  Dredgers,"— the  manor 
(proper)  was  limited  to  Edward  Foad,  John  Nutt,  and  Stephen  Salis- 
bury, in  fee,  and  "the  royalty  of  fishery  or  oyster-dredging,  and  the 
right  of  taking  oysters  and  other  fish  within  the  said  manor,  and  the 
ground  and  soil  of  the  said  fishery,  and  also  the  customary  payments 
usually  and  of  right  made  to  the  lord  of  the  said  manor  for  or  on 
account  of  the  anchorage  of  any  ship  or  vessel,  or  the  landing  of  anv 
goods  or  merchandise  within  the  said  manor,"  &c.,  to  Thoioas  Foora, 
in  fee,  on  behalf  of  the  Company. 

By  an  Act  of  88  G.  8,  c.  42,  the  Whitstable  Company  of  Dredgers 
were  incorporated  bv  the  name  of  "  The  Company  of  Free  Fishers 
and  Dredgers  of  Whitstable;"  and,  in  pursuance  of  that  Act,  the 
fishery,  and  all  rights  appertaining  thereto,  were,  by  deeds  of  lease 
and  release  of  the  4th  and  5th  of ,  1798,  conveyed  to  the  Com- 
pany. 

^It  appeared  in  evidence  that  the  oyster-fishery  extended  r4r055 
about  two  miles  from  the  shore,  and  far  below  the  ordinary  ^ 
low- water  mark ;  and  that  the  Company  and  those  under  whom  they 
claimed  had  so  far  back  as  the  year  1776  claimed  a  toll  of  Is.  from 
every  vessel  anchoring  or  grounding  within  the  space  covered  by  their 
conveyance:  and  three  instances  were  proved  of  the  claim  bavins 
been  enforced  by  distress  from  vessels  anchoring  on  the  oyster-ground 
below  low-water  mark,  when  resisted, — there  being  no  evidence  to 
show  that  the  claim  had  ever  been  resisted  without  recourse  being 
had  to  a  distress. 

The  Court  of  Common  Pleas  held,  that,  it  bein^  competent  to  the 
Crown  to  grant  the  soil  of  the  seashore  and  the  right  to  anchorage,  . 
the  evidence  was  sufficient  to  justify  the  presumption  of  a  grant  having 
a  legal  origin ;  that  the  right  of  dfistress  was  incident  to  the  right  to 
the  anchorage;  and  that  the  right  to  the  anchorage  was  not  destroyed 
W  the  severance  of  the  marine  from  the  terrestrial  part  of  the  manor: 
vide  11  C.  B.  N.  S.  887  (E.  C.  L.  R.  vol.  108). 

The  appeal  was  heard  in  the  Exchequer  Chamber  on  the  28th  of 
November  last,  before  Pollock,  C.  B.,  Wightman,  J.,  Channell,  B., 
BlackburU;  J.,  and  Mellor,  J. 
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Prentice  Mth  wfiom  was  HdwUnSj  Q.  G.),  in  lAipport  of  the.appetf, 
submitted  tniit  tbe  right  claimed  could  xmi  hi^e  iMt  af  legal  origin; 
for  that  there  oouldf  l^  bo  such  thing  ite  a  grant  of  a  rigM  to  a  foU 
for  anchoritig  OQ  the  high  sea,  muesar  it  could /Be  riiowB  thiat  th^ 
grantee,  as  a  conside^ioc  for  ther  grants  had  afforded  some  counter- 
vailing, adi^aiitage  tc  ihe  Oronm  for  ffao  beo^fe  of  the  public^  aa^  b^ 
constructing  a  harbour  or  the  like ;  that,  if  the  righl  ooikld  eli^  it^ 
*8561  ^^  destroyed  by  the  aererance'  of  the  manor  it  17^2 ;  *ittA 
^  that,  at  all  events,  there  was  no  powei^  to  distrain. .  He  refetred 

aCallis  on  Sewers  49,  OS,  8  EenVa  Co^menlariee  427,  Bale  de  Jure 
aris  86,  Hale  de  Portibtts  Maris  15,  46,  74,  OWtty'a  ^rerc^Mive  of 
the  Grown  143, 194,  Phear  on  Rights  of  Walter  44,  46,  oS,^79,.Soriveif 
on  Copyholds  9,  Comyns's  Digest,  Thll  (G.),  Warrea  Hi  Pridtotuc,  1 
Mod.  104,  The  Mayor  of  Nottingham  c/.  Latnbert/  WiBea  HI,  Lord 
Pelhara  v.  Pickersgill,  1  T.  R;  660,  Tbe  Attorney-Geworal  v.  Bur- 
ridge,  10  Price  850,  Jenkintf  v.  Harvey,  1  G.  M.  A  B.  898,t  The  Jtayor 
of  Exeter  v.  Warren,  6  Q.  B,  778  (E.  G.  L.  Bi  tol,  4S),  Bav.is  Meriy. 
624,  and  The  Mayor  dt  Colchester  ^.  Btooke,  7  Q.  B.  809  (E.  O.  L  B. 
vol.  68).  Be  farther  submitted  thai  Gtinn,  as  a  melmbfer  of  one  oC 
the  Cinque  Ports.  Was  exempt  troth  foil  by  virtue  of  the  charter  of 
Edward  4,  set  out  in  Jeake'a  Charter^  p.  6,  and  ched  Gomj^'a  Digest^ 
franchises  (B.).  .    . 

Lush,  Q.  G.  (with  Hirhom  was  0.  Dehtrnn,  Q.  C.\  o6nt!ri,  urged  th^ 
sanie  arguments,  and  referred  to  the  same  atrthoritiea.  atf  were  wged 
and  referred  to  in  the  Court  below.  Ciir.  odo.  vtift. 

Mkllob,  J.,  now  delivered  the  unanimon^  jadgntent  of  the  Court 

During  the  argument  in  this  case  we  intimate  oat  Ofiwta  that  Ae 
defendant  could  ub%  claim  Exemption  from  the  pay m^ent  of  the  afichor* 
ilge  due  under  the  Charter  of  lldward  4,  as  sdch  ilsicborage  due/  i^ 
legal,  must  have  had  its  origin  in  a  gratrt  from  this  Grown  of  the  bed 
of  the  sea  before  the  time  (^  legal  metnoi^yi  ted  conseouently  anierioar 
to  the  charter  under  which  the  exemption  was  claimed. 

As  to  the  dther  auction*  raised  iil  Uie  oasoi  it  was  Isc&rcely  dispntea 
that  they  must  be  decided  in  favour  of  the  plidQini& . 
m^*fi  ,  '^The  only  queiktion  which  Was  ai^ed  at  l^gth  ia  a.  vert 
•)  iropoitaht  one ;  and  with  rq^rd  to  it  the  attho^tie^  to  b^  foi^nql 
fn  our  books  ate  not  very  direct  or  clear.  Mn.  Prentice  contended^ 
ihat,  although  th&  bed  of  the  sea  where  the  claitn  arose  was  at  on^ 
iioiie  the  pro{)6rty  ctf  the  Ordwn,  and  might  {Possibly  have  been  granted 
to  a  (Subject  bcffore  Magna  Charta^  yet  that  it. could  only  have  beei^ 
lawfiilly  graiit^d  subject  to  the  paramount  right  of  natigationi  of 
which  anchorage  is  a  necessary  incident, — unless  it  opuU  oe  ahowil 
''that  the  grtintee,  as  a  ctmslidbratiToii  fi>r  tile  grants  bad  aflforded  s^e 
countervailing  ad^amage  to  the  Crown  for  thd  ben^t  of  the  public^ 

That,  before  Magna  Gharta^  the  Kinff  cciuld  have  granted  not  paly 
the  shore  of  the  sea  to  a  subject,  btt  alsd  ifae  bM  of  the  aei^  iteelf  ia 
what  Lord  Chief  Juatioe  Hale  calls  ''distrietiia  mkris,"  we  think  oi^- 
not  tiow  be  doubted:  Hale  de  Jure  Maria,  Oeipi  6^  pp.  81^  82.  tha 
authority  of  Lord  Hale  as  to  this  toatier  hiia  ofi  a^y^woeea^ona  be^ 
i'ecognised  and  adopted  by  Judges  of  tbe  grbatest  eminencot:  9^  the 
judgment  of  Holroyd,  J.^  in  BltindeU  v.  Catferall,  6  B.  A  Aid.  2dS  QL 
C.  L.  B.  vol.  7). 

There  may  be,  and  we  think  that  there  is,  a  distinction  between  the 
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fibof  61  or  **  liuos  maari^"  and  tbe  bed  of  the  sea,  wltb  reference  to  the 
modes  in.  which  a  subject  may  have  acquired  proprietary  rights  there- 
in as  well  as  in  the  nature  and  extent  of  the  rights  so  acquired.  It 
imj,  we  think,  be  admitted,  that  there  is  a  paramount  right  of  navi- 
geition  in  the  8ea»  ia  ariaa  of  the  sea^  and  in  navigable  rivers,  and  that 
aay  gr^it  by  the  Crown  of  any  portion  of  the  bed  of  the  sea,  or  of 
the  sml  of  atHM  ot  the  sea  or  of  navigaUe  rivers,  must  be  subject  to 
this  paramount  right  (Williams  v.  Wilcox,  a  Ad.  k  £.  S28  (E.  C.  L.  R. 
vol.  S5),  3  Nev.  &  F.  60&;  The  Mayor  of  Cobhester  v.  Brooke,  7  Q.  B. 
873  (E.  C.  L.  R.  vol.  53):  The  Mayor  of  Nottingham  r.  Lambert, 
Willes  111):  and,  although  a  subject  may  *by  prescription  r^oKg 
have  a  wear  in  the  sea,  yet  if  it  be  a  nuisance  to  the  passage  '- 
of  ships,  it  may  be  abated.  ^  The  people  have  a  public  interest,  a  jus 
publicum,  of  passage  and  repassage  with  their  goods  by  water,  and 
must  not  be  obstructed  by  nuisances  or  impeached  by  exactions:^ 
Hale  de  Jure  Maris  36,  And  the  law  as  to  tuis  right  of  navigation 
is  kid  down  by  Holroyd,  J«,  in  Blundell  v.  Caterall,  in  these  terms : 
*'  By  the  common  law,  all  the  King's  subjects  have  in  general  a  right 
of  passage  over  the  sea  with  their  ships,  boats,  and  other  vessels,  for 
the  purposes  of  navigation,  trade,  and  intercourse,  and  also  in  navi- 
gable rivers;  and  they  have  also  primfi  &cie  a  common  of  fishery 
there ;  but  they  may  be  excluded  from  the  latter  right,  though  not 
BOW  by  charter,  at  least  by  immemorial  custom  or  prescri^ion.  These 
rights  are  noticed  by  Lord  Hale :  but  whatever  farther  rights,  if  any, 
th^j  may  have  in  the  sea  or  in  navigable  rivera^  it  is  a  very  different 
qttesUon  wbethev  they  have,  or  how  Hslx  they  have,  independently  of 
aeoeasity  or  usage,  public  rights  upon  the  shore  (that  is  to  say»  be- 
tween the  high  and  low-water  mark),  when  it  is  not  sea  or  covered 
with  water,  and  especially  when  it  has  from  time  immemorial  been, 
or  has  since  become,  private  property.*^  Now,  although  in  this  pass* 
age  the  referenoe  to  the  rights  of  the  public  in  the  shore  i&  confined 
to  the  point  between  high  and  low-water  mark,  and  where  it  is  not 
tea,  still  it  gives,  we  think,  the  rule  with  reference  to  the  right  of 
anchorage  as  an  incident  to  navigation  in  such  portions  q[  the  bed  of 
the  sea  as  have  been  granted  to  a  subject. 

Any  person  navigating  a  vessel  may,  if  compelled  by  reasonable 
neoessitjjT  arising  from  stress  of  weather,  or  similar  cause,  drop  his 
anchor  in  any  part  of  the  bed  of  the  sea :  but  we  do  not  think  that 
such  a  right  is  inconsistent  with  a  claim  to  an  anchorage  due  in 
*any  case  in  which  a  navigator,  of  hia  own  toill^  and  wUhout  r«o5g 
neeeisity^  anchors  in  the  bed  of  a  ''  districtus  maris*'  like  that  '- 
in  question.  It  is  true,  that  in  the  Anonymous  Case  reported  in  the 
note  to  p.  617  of  1  Campbell,  Wood,  B.,  is  said  to  have  directed  the 
jury,  that  "  a  navigable  river  is  a  public  highway,  and  all  persons 
have  a  right  to  come  there  in  ships^  and  to  unIoa4  naoor,  and  stay 
there  as  long  aa  they  please.  Nevertheless,  if  they  abuse  that  right 
10  as  to  work  a  jMrivate  injury,  they  will  be  liable  to  an  action." 

This  certainlv  appears  to  lie  inaccurately  expressed,  if  it  means  that 
the  right  to  unload  or  to  moor  in  a  navigable  river  is  absolute  and 
independent  of  anv  licence  or  compenaaUon  in  res^t  thereof. 

Anchorage  is  a<^ned  bv  Lord  Uale, — De  Portibus  Maris  74,-^to 
be  "a  prestation  or  toll  for  every  anchor  cast  there;  and  sometimes 
diough  there  be  no  anchor.    And  this  doth  in  truth  properly  and 
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primfi  facie  arise  from  or  in  respect  of  the  propriety  in  the  soil,  and  is 
an  evidence  of  it :  but  yet  is  not  so  always,  but  grows  due  in  respect 
of  the  franchise." 

In  the  Mayor  of  Colchester  v.  Brooke,  7  Q.  B.  855  fE.  0.  L.  B.  vol. 
58),  Coltman,  J.,  in  directing  the  jury,  is  reported  to  nave  said :  "  It 
may  be  law,  according  to  the  ancient  custom  of  the  place,  that  a  party 
may  be  liable,  if  he  takes  the  ground,  to  make  a  reasonable  payment 
to  the  owner  of  the  soil.  If  the  ground  belongs  to  these  parties,  they 
very  properly  enforced  payment  if  a  vessel  took  ground,  such  payment 
being  sanctioned  bt/  ancient  custom.^^ 

If  the  authorities  establish,  as  we  think  they  do,  that  the  soil  in  the 
bed  of  the  sea,  in  a  creek  or  haven,  arm  of  the  sea,  or  "  districtus 
maris,"  might  have  been  granted  to  a  subject,  it  seems  to  follow  that 
*8601  *"y  dropping  of  an  anchor  not  occasioned  by  reasonable  ♦neces- 
-l  sity,  but  voluntarily,  in  the  bed  of  the  sea  so  granted,  would 
entitle  the  owner  to  compensation  for  the  breaking  of  his  soil.  K 
that  be  so,  what  objection  is  there  in  principle  to  that  compensation 
being  fixed  and  determined  and  made  uniform  by  custom  or  grant, 
as  in  the  case  of  stallage  or  piccage  in  a  market,  to  which  all  the 
public  have  a  right  to  resort,  but,  if  thev  require  to  erect  stalls,  must 
make  compensation  to  the  owner  of  tne  soil?  See  The  Mayor  of 
Northampton  v.  Ward,  1  Wils.  114 ;  Comyns's  Digest,  Market. 

Toll  paid  to  the  owner  of  a  port  is  perhaps  not  strictly  analogous 
to  the  due  claimed  by  the  plaintiffs,  inasmuch  as  the  duty  of  repair 
may  be  deemed  to  be  a  consideration  for  it.  So,  in  the  case  of  toll- 
thorough,  which  is  a  sum  demanded  for  passage  on  a  highway,  to 
support  which  a  consideration  is  necessary.  But  toll-traverse,  which 
is  a  sum  demanded  for  passage  over  the  private  soil  of  another, 
appears  to  be  a  claim  of  the  same  character  with  that  demanded  in  the 
present  case.  In  the  case  of  The  Mayor  of  Nottingham  v.  Lambert, 
Willes  111,  the  judgment  of  the  Court  is  based  on  this  distinction ; 
and  accordingly  a  prescription  to  take  toll  for  passing  along  the  navi- 
gable river  Trent,  through  the  manor  of  Nottingham,  was  held  bad,— 
"  For,  how  can  a  duty  be  imposed  on  all  the  subjects  of  England  only 
for  enjoying  that  privilege  which  is  their  inherent  birthright,  and 
which  every  subject  had  a  right  to  before  ?  K,  indeed,  they  receive 
any  particular  benefit,  as,  going  over  a  bridge,  coming  into  a  quay, 
wharf,  port,  or  the  like,  this  indeed  may  alter  the  case ;  but  then  this 
must  be  particularly  shown." 

Had  the  claim  under  consideration  been  in  respect  of  passage  over 
the  locus  in  quo,  it  is  clear  that  the  prescription  could  not  have  been 
supported :  but  it  appears  to  us  that  the  defendant  did  receive  a  parti 
*86n  *^^^^^  benefit  by  anchoring  there,  and  that  there  is  nothing  un 
^  reasonable  or  against  common  right  in  sustaining  the  pre 
scription  in  the  present  case.  We  think,  that,  aflfcer  so  long  a  period 
of  enjoyment,  it  is  the  duty  of  the  Court  to  hold  it  valid,  unless 
we  can  see  some  valid  reason  against  it,  either  upon  principle  or 
authority. 

We  are,  therefore,  of  opinion  that  the  plaintifl&  are  entitled  to  the 
customary  payment,  and  that  the  judgment  of  the  Court  below  was 
right,  and  must  be  affirmed.  Judgment  affirmed.(a) 

((•)  Gann  v.  Johnson,  wai  alto  aflBrmed. 

S«e  thifl  sabjeot  Tory  ably  (Uaeussed  in  HaU  on  the  Bightf  of  the  Crown. 
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RICHARDS  and  Another  v.  DA  VIES,  Clerk.    Feb.  5. 

Tbe  testAtor  by  hie  will,  d&ted  before  the  paning  of  the  Wills  Aet,  7  W.  4  d;  1  Viet  e.  26, 
devised  property  to  trastees  snd  their  heirs,  to  the  use  of  his  daughter  Ann  James  for  life,  and, 
«fler  her  decease,  in  trust  for  snob  one  or  more  of  her  children,  or  his,  her,  or  their  issne,  in 
■Itch  manner  and  form,  Ac,  as  Ann  James  should  by  will  appoint;  and,  in  defanlt  of  appoint- 
ment, **  in  trust  for  all  and  every  her  children,  and  the  heirs  of  their  body  or  bodies  lawfhlly 
begotten,  in  equal  shares  and  proportions."  The  testator  then  proceeded, — **  And  in  case  of 
the  death  of  my  daughter  Ann  James  without  leaving  any  ehild  her  surriring,  and  in  the  event 
of  such  child  or  children  her  surviving  and  dying  without  leaving  any  issue  of  his  or  her  body, 
then  in  trust  for  my  own  right  heirs  for  ever." 

Ann  James  had  a  son  who  died  in  her  lifetime,  having  previously  Joined  with  her  in  the 
execution  of  a  disentailing  deed : — 

Held, — offirmittg  the  judgment  of  the  Court  of  Common  Fleas, — that  the  son  of  Ann  James 
toolc  a  vested  estate-tail  under  the  will,  and  consequently  that  the  ultimate  limitation  to  the 
right  heirs  of  the  testator  was  barred  by  the  disentailing  deed. 

This  was  a  writ  of  error  upon  a  decision  of  the  Court  of  Common 
Fleas  upoD  the  special  case  set  out,  antd,  p.  69. 
""■  tL 


The  testator  by  his  will,  dated  before  the  passing  of  the  Wills  Act, 
7  W.  4  &  1  Vict.  c.  26,  devised  property  to  trustees  and  their  heirs, 
to  the  use  of  his  daughter  Ann  James  for  life,  and,  after  her  decease,' 
in  trust  for  *8uch  one  or  more  of  her  children^  or  his,  her,  or  r*ogo 
tbeir  issue,  in  such  manner  and  form,  &c.,  as  Ann  James  should  '- 
by  will  appoint ;  and,  in  default  of  appointment,  "  in  trust  for  all  and 
every  her  children^  and  the  heirs  of  their  body  or  bodies  lawfully 
begotten,  in  equal  shares  and  proportions."  The  testator  then  pro- 
ceeded,— "  And  in  case  of  the  death  of  my  daughter  Ann  James  with- 
out leaving  any  child  her  surviving,  and  in  the  event  of  such  child  or 
children  her  surviving  and  dying  without  leaving  any  issue  of  his  or 
her  body,  then  in  trust  for  my  own  right  heirs  for  ever." 

Ann  James  had  a  son  who  died  in  her  lifetime,  having  previously 
joined  with  her  in  the  execution  of  a  disentailing  deed. 

The  Court  of  Common  Pleas  held  that  the  son  of  Ann  James  took 
a  vested  estate-tail  under  the  will  and  consequently  that  the  ultimate 
limitation  to  the  right  heirs  of  the  testator  was  barred. 

The  case  was  argued  in  the  Exchequer  Chamber  before  Pollock, 
C.  B.,  Crompton,  J.,  Martin,  B.,  Blackburn,  J^  Wilde,  B.,  and  Mellor, 
J.,  by 

Tripp  (with  whom  was  J.  W.  Smith),  for  the  plaintiff  in  error. — He 
contended,  as  was  contended  in  the  Court  below,  that  the  will  gave  to 
Thomas  Davies  James,  the  son  of  Ann  James  (through  whom  the 
defendant  claimed),  only  a  contingent  and  not  a  vested  estate-tail. 

Mellishf  Q.  C,  contrS,  (with  whom  were  Sir  T,  Phillips  and  Lovell), 
for  the  defendant,  were  not  called  upon. 

Pollock,  C.  B. — I  am  of  opinion  that  the  judgment  of  the  Court 
of  Common  Pleas  should  be  affirmed.  The  opinion  of  my  Brother 
Williams  certainly  contains  *matter  deserving  of  great  atten*  r^ogo 
tion.  But  I  think  it  is  extremely  improbable  that  the  testator  ^ 
meant,  that,  in  the  event  of  his  daughter  Ann  James's  children  dying 
leaving  children,  these  grandchildren  should  be  excluded  from  all 
participation  in  his  estate,  when  he  had  particularly  provided  that 
Ann  James  might  by  her  will  appoint  the  estate  to  her  own  children 
or  their  issue.    To  construe  the  will,  therefore,  as  meaning,  that,  in 


80«  RICHARDS  t^.  DAYIBS.    H.  T.  1868. 

the  event  of  Ann  James's  children  dying  in  the  lifetime  of  their 
mother,  leaving  issue,  such  issue  should  be  excluded  from  all  partici- 
pation,  is,  I  think,  obviotrd^  iil6otfsistent  with  the  general  intention 
of  the  will.  I  therefore  think  the  judgment  should  be  affirmed  for 
the  reasons  assigned  m  the  Gourl  below,  and  particularly  tfaoao 
assigned  by  my  Brother*  WilHAms. 

Martin,  B. — I  am  of  the  same  opinion.  The  construction  of  thi^ 
will  seems  to  me  to  be  perfectly  clear.  The  testator  gives  to  hi^ 
daughter  Ann  Jaihes  an  estate  for  life,  and,  after  her  decease,  subject 
to  a  power  of  appointmetii;  which  is  not  exercised,  **  to  all  and  every 
of  her  children,  and  the  heirs  of  theii*  body  or  bodies  lawfully  bi 
gotten,  in  equal  shares  and  proportions  ;^  and  then  there  is  a  (fevise 
6ver  to  the  right  heirsr  of  the  testator^  There  cannot  be  a  clearer  gift 
of  an  estate-taiL  Anti  James  hud  a  tfon,  Thomas  Davies  James^  wha 
attained  the  age  of  twenty-one.  That  son  Would  take  an  estate-tai)  19 
hita,  and  the  heirs  dt  his*  body,  ei^peotant  on  the  determination  of  the 
life-estate  of  his  mother^  If  thd  will  had  stopped  there,  the  remainder 
would  have  gone  M  the  right  heira  of  thei  testator.  But  be  thinks  fit 
to  ^o  on, — "  and,  is  eas^  of  tlra  death  of  my  said  daughter  Ann  Jamev 
without  leaving  ant  child  her  aorviving,  and  in  the  event  of  suc^ 
4AAA1  child  or  ehilareti  her  sarviting  and  dying  without  leaving  *any 
^  issue  of  his  or  he^  body,  then  iit  trust,  for  my  own  right  heira 
iot  ever."  How  is  it  possible  that  that  can  out  down  the  previous 
6Btate-tail?  With  the  greatest  possible  deference  for  the  doubts  ex- 
{Messed  by  Mr.  Jugtic«i  Williams^  I  must  own  I  think  it  a  very  dear 
Cftse. 

The  test  of  th^  Ocmrl  doficwrrin^  Judgnaent  affirmed. 


■   # 


IffBWTOl?  and  Otheta  tr.  OUBITT  and  Others.    Feb.  5. 

AftrmABoe  o^  Ja^gmtet  Of  thtf  Cottri  6f  CbmiBoii  PImm. 

Upon  a  special  elwe  stated  fo?  the  opinion  of  the  Court  of  CSommon 
Pleas  in  an  action  fot*  aft  alleged  infringement  bv  the  defendants  of 
the  plaintiffis'  right  of  ferry  between  the  tsle  of  Dogs  and  Oreenwicb, 
thid)  Oourt  held  that  the  evidettoe  disclosed  in  the  case  established 
only  a  right  of  feri'y  froih  Potter's  Ferry  Stairs  to  Greenwich,  and  not 
Irdm  the  whole  of  the  Isl^  of  Bogs,  as  claimed  by  the  plaintiffi,  and 
(although  the  defendants  might  occasionally  have  carried  a  person  who 
eame  from  Poplai*)  did  not  show  an  actionable  disturbance  of  the 
plaintiflFs'  ferry :  12  C.  B.  N.  S-  82  (E.  0.  L.  R.  voL  104V. 

A  writ  of  error  was  btought  upon  that  judgment;  out  the  Court 
of  error,  without  hearing  ttUy  argument  on  the  part  of  the  defendants, 
affirmed  the  judgment  of  the  Court  below. 

Judgment  affirmed. 
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WIIiliES  V.  WALLINGTON,  Clerk  of  the  Local  Board  of  r-oflK 
Health  of  LEAMINGTON.    Feb.  5.  *■  ^'^ 

Affirmance  of  jndg^kirt  o^  Hn  donrt  &t  tbnttao^  ^Mas  in  'WUiAgloi^  app.,  White,  retp., 
8  C.  B.  N.  8.  138  (B.  0.  L.  R.  toI.  98). 

This  wa8  an  action  brought  to  \ry  the  validity  of  an  order  of  certain 
justices  made  in  the  exercise  of  their  summary  jurisdiction  under  the 
Public  Health  Act,  1848,  11  &  12  Vict,  c.  68. 

A  specigdt  caie  having  beeni  stated  for  the  bunion  of  the  Court  of 
Common  Pleas,  for  the  purpose  of  questioning  the  decision  of  that 
Court  upon  a  case  on  appeal  from  the  justices  (setting  out  preciselv 
the  same  &cts),  holding  that  the  respondents  were  liable  to  be  rated, 
that  Court  gave  judgment  pro  formfi  for  the  defendant. 

A  writ  of  error  was  thweopott  brought,  and  the  case  was  argued  in 
the  Exchequer  Chamber  before  PoUo^,  C.  B.,  Wightman,  J.,  Bram- 
well,  B.,  Channell,.B.^and  Blackburn^  J.,  by  Qttain,  for  the  plaintiff 
in  error,  and  by  ff,  Lbyd,  for  the  defendant  in  error. 

The  arguments  in  the  Court  of  error  were  substantially  a  repetition 
of  those  urgied  upon  the  ftrgniiieiLt  ot  the  app^l  ease  m  the  Court 
below. 

Per  OvkulU.  J  udgment  affirmed* 


Tnt  feUowiti^  cilLs6^,  ]feported  in  this  volttm^i  haye  sinoe  been  heard 
and  disposed  of  on  appeal  in  the  Exchequer  Chamber  :-^ 
Ormson  v.  Olsrke,  p.  887, — Jodgment  affirmed. 
Xdnos  Vi  Wickbam,  p.  881,— Judgment  tifflrmed. 
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IN  THE  HOUSE  OP  LORDS. 

fBefore  the  Lord  Chancellor  (Lord  Wkstbury),  Lord  Grakwobth, 
Lord  Chelmsford,  and  other  Lords.] 

BLADES  V.  B1QQS>.—May  16  and  18,  and  June  13.(a) 

If  a  trespasser  finds  and  kills  game  upon  the  land,  or  within  the  franchise  of  A.,  the  qualified 
property  whioh  A.  had  in  saeh  game  when  alire,  ratione  soli  or  ratione  priyilegii,  beeomet 
absolnte  in  A.,  and  not  in  the  trespasser ;  and  saoh  absolute  property  in  the  dead  game  remains 
in  A.|  eyen  if  the  trespasser  finds,  kills,  and  carries  it  off  the  land  in  one  eontinnoas  aet. 

Lord  Holt's  third  proposition  In  Sntton  «.  Moody,  1  Ld.  Raym.  250  disapproyed  of  by  Lord 
Chelmsford. 

This  was  an  appeal  from  a  decision  of  the  Court  of  Exchequer 
Chamber  (reported  13  C.  B.  N.  S.  844  (E.  C.  L.  R.  vol.  105),  9  Jur. 
N.  S.  1040),  affirming  a  judgment  of  the  Court  of  Common  Pleas 
(reported  12  C.  B.  N.  S.  501  (E.  C.  L.  R  vol.  104),  8  Jur.  N.  S.  1012). 
This  case  is  also  reported  7  Jur.  N.  S.  1289. 

The  question  for  decision  was,  whether  game  found,  killed,  and 
taken  upon  the  land  of  A.  by  a  trespasser,  became  the  property  of  A., 
as  much  as  if  it  had  been  found,  killed,  and  taken  by  A.,  or  by  his 
authority. 

The  facts,  according  to  the  statement  of  the  case  for  the  purposes 
of  the  appeal  to  the  Court  of  Exchequer  Chamber,  were  as  follows : — 

''  William  Blades,  the  plaintiff  (and  appellant)  is  a  fishmonger  and 
licensed  dealer  in  game  at  Stamford,  in  the  county  of  Lincoln,  and 
the  defendants  (and  respondents)  William  Higgs  and  Thomas  Percival, 
are,  the  former  the  steward,  and  the  latter  a  servant,  in  the  employ  of 
the  Marquis  of  Exeter.  Between  seven  and  eight  o'clock  on  the 
morning  of  the  16th  October,  1860,  the  plaintijBT  bought  of  a  man, 
named  Yates,  two  bags,  containing  about  ninety  rabbits,  and  ordered 
them  to  be  consigned  to  him  at  the  Midland  station  at  Stamford.  The* 
plaintiff,  upon  the  purchase,  paid  42.  15^.  for  the  rabbits.  At  four 
minutes  before  nine  the  same  morning  the  plaintiff  went  to  the  Mid- 
land station  with  a  barrow,  for  the  purpose  of  bringing  the  rabbits 
away  to  his  shop.  The  bags  arrived,  directed  to  the  plaintiff,  with 
one  of  his  own  printed  labels,  and  the  plaintiff  oaid  4«.  for  the  carriage 
of  them  to  Stamford,  and  they  were  delivered  to  him.    As  he  was 

(a)  4  Jar.  N.  6.  701 ;  84  L.  J.  C.  P.  289. 

(866) 
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proceeding  to  put  the  two  bags  in  the  barrow,  and  before  he  had  got 
them  on,  the  aefendant  Higgs  came  up  to  the  plaintiff  and  eaid  he 
wanted  to  see  what  was  in  the  bags,  to  which  the  plaintiff  said  he 
should  not  allow  him ;  and,  with  the  assistance  of  a  porter,  the  plain- 
tiff lifted  the  bags  in  the  barrow.  The  defendant  Higgs  remained 
there  until  two  policemen  came,  and  then  he  directed  them  to  see 
what  the  bags  contained.  The  plaintiff  said  he  might.  One  of  the 
policemen  looked  into  them,  and  seeing  that  they  contained  dead  rab- 
bits, he  allowed  the  plaintiff  to  take  them,  and  assisted  him  in  putting 
them  back  on  the  barrow.  The  other  defendant  Percival  then  came 
up,  and  said,  'I  shall  take  these  rabbits ;  they  are  mine ;'  and  the 
defendant  Higgs  said  also.  They  are  the  Marquis  of  Exeter's.'  The 
defendants  then  attempted  to  get  possession  of  the  bags,  and  the 
plaintiff  resisted  for  some  time,  until  at  length — one  of  the  policemen 
saying  to  him  it  was  no  use  his  struggling  any  longer — ^he  discon- 
tinued his  resistance,  and  the  defendants  took  possession  of  the  bags 
and  their  contents.  Another  gamekeeper  in  the  town,  called  Pollard, 
was  fetched  to  the  spot  to  buy  the  rabbits,  and  they  were  sold  to  him 
by  the  defendants,  the  plaintiff  protesting  against  the  sale  of  his  pro- 
perty. The  two  bags  were  directed  to  the  plaintiff,  and  had  been 
sent  from  the  Eelton  station,  on  the  Midland  Railway." 

On  the  18th  October,  1860,  an  action  was  brought  in  the  Court  of 
Common  Pleas  by  the  plaintiff  against  the  defendants  for  the  conver- 
sion of  the  plaintiff's  rabbits,  and  also  for  assaulting  him,  and  taking 
them  from  him  by  force. 

The  defendants  pleaded,  that  they  were  not  guilty,  and  that  the 
rabbits  were  not  the  plaintiff's;  and  they  pleaded  further,  a  justifica- 
tion of  the  assault  to  get  the  rabbits  from  the  appellant,  as  being  rab- 
bits belonging  to  their  master,  the  Marquis  of  Exeter ;  and  issue  was 
i'oined  upon  those  pleas,  which  came  on  to  be  tried  at  Nisi  Prius, 
efore  Mr.  Justice  Willes,  at  the  Summer  Assizes  for  Leicester  in 
1861. 

At  the  trial,  the  counsel  for  the  defendants  proposed  to  prove  on 
their  behalf,  that  the  person  who  transmitted  the  rabbits  to  the  plain- 
tiff went  upon  the  Marquis  of  Exeter's  land,  and  took  the  rabbits,  and 
killed  them,  and  put  them  into  the  baffs  there,  and  then  carried  them 
to  the  railway  station  at  Kelton ;  and  they  contended  that  the  pro- 
perty in  the  rabbits  was  in  Lord  Exeter,  and  that  the  defendants, 
acting  under  his  authority,  were  justified  in  the  course  they  adopted. 
Mr.  Justice  Willes,  however,  ruled  that  such  evidence  would  not 
prove  the  rabbits  to  be  the  property  of  Lord  Exeter;  and  in  the 
course  of  his  remarks  said,  '*  I  never  could  see  the  distinction  between 
the  pheasant  preserved  and  fed  on  my  land  and  the  barn-door  family ; 
but  there  ia  that  distinction  in  the  law,  and  I  am  bound  to  administer 
the  law  as  it  is.  The  whole  theory  of  the  game  laws  is  founded  on 
there  being  no  permanency  in  property  of  this  description.  The  doc- 
trine has  l^en  followed  as  laid  down  in  Coke  upon  Littleton.  A  per- 
son entering  on  your  land,  and  taking  the  thing  out  of  or  off  the. land, 
is  no  doubt  a  trespasser.  The  proo&  may  be  as  large  as  the  defend- 
ant's wish ;  but  if  a  person  kills  a  rabbit  or  ninety  rabbits  on  Lord 
Exeter's  grounds,  and  goes  off'  and  sells  them  to  a  fishmonger,  then 
Lord  Exeter's  people  have  no  right  to  go  to  the  fishmonger's,  and  take 
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them  from  him,  oa  coming  out  of  Lord  Exeter'^  grounds.  The  righ% 
would  be  in  the  person  talcing  them,  though  taken  by  treapass,  and  be 
is  only  subject  to  the  game  laws,  and  not  to  the  ordiiiary  rules  of  pror 
verij.  Suppose  he  kills  the  ninety  rabbits,  and  puts  them  into  his 
oag,  it  is  not  like  felling  a  tree,  and  coming  ha^k  for  k ;  it  is  all  done 
there  and  then."  The  learned  Judge  then  direobed  the  jury  as  fol- 
lows:— *'If  the  rabbits  were  the  propearty  of  Loid  ilxeter  At  the  time, 
the  defendants  would  have  had  a  right  to  take  them ;  but  were  they 
Lord  Exeter^s?  The  learned  counsel  for  the  defendanta  say  he  takes  ^ 
them  to  have  been  so,  and  that  he  would  bHiovc  that  certain  .poachers 
were  in  Lord  Exeter's  grounds,  4Lnd  took  the  ninety  rabbits,  and  sent 
them  away  from  Kelton  to  Stamford ;  and  therefore  they  were  that 
nobleman's  property,  and  he  had  a  right,  by  the  hands  <^  his  servants^ 
to  take  them  back.  That  depends  upon  whether,  if  a  person  goes  on 
the  property  of  another,  and  takes  wild  rabbits,  and  kills  them  there, 
they  are  to  be  recovered  back.  I  think  not.  The  learned  counsel  for 
the  defendants  suggests  the  law  is  the  other  way,  and  he  has  suggested 
a  passage  &om  a  book  of  repute  by  which  he  thinks  be  is  support^ ; 
biit  certainly  the  bent  of  my  opinion  is  too  strong,  and  ha^  existed  too 
'long  a  time,  to  enable  me  to  come  to  that  conclusion,  or  to  induce  me 
to  have  any  doubt  about  it.  My  notion  is,  that  a  person  who  kills 
wild  animals,  such  as  rabbits,  is  liable  to  a  trespass,  at  the  instance  of 
the  owner  of  the  ground  where  he  kills  <tbe  game,  under  what  lure 
^sailed  the  game  laws.  I  repeat,  I  never  could  understand  why  auch  ^ 
law  should  exist,  because,  if  a  man  has  land,  and  chooses  to  rear 
pheasants  and  what  not  upon  it,  and  goes  to  the  labour  and  expense 
of  having  them  preserved,  and  of  feeing  them  at  «much  piore  cost 
than  a  farmer's  barn-door  fowls,  I  never  could  understand  why  the 
law  as  to  larceny  did  not  apply  as  to  that.  According  to  all  principle 
and  reason,  they  should  belong  to  the  man  ^ho  created  the  prop>erty, 
just  as  much  as  a  cock  and  hen.  The  sum  and  substance  of  it  is,  m 
point  of  law,  I  rule,  that  the  plaintiff  was  entitled  to  the  rabbits,  and 
that  the  defendants  were  not  entitled  to  take  them  from  him." 

The  jury  accordingly  found  a  verdict  for  the  plainti£^  with  ,62.  10$. 


In  the  following  Michaelmas  Term  the  defendants  obtained  a  rale 
nisi  from  the  Court  of  Common  Pleas  for  a  new  trial,  "on  the  ground 
that  the  Judge  presiding  at  the  trial  misdirected  the  jury,  in  telling 
them  that  the  factsreli^  upon  by  the  respondents,  if  taken  as  proved, 
did  not  constitute  evidence  that  the  ri^ht  to  the  possession  of  the  rabbits 
was  in  the  Marquis  of  Exeter."  This  rule  was  made  absolute  bv  the 
Court  of  Common  Pleas,  on  the 7th  February,  1862  (8  Jur.  N.  S.  1012), 
who  considered  the  case  was  concluded  b^  the  decision  of  the  Court 
of  Exchequer  Chamber,  in  Lonsdale  v.  Rigg,  1  H.  k  Norm.  925.t 

Against  this  judgment  the  plaintiff  appealed  to  the  Court  of  Exche> 
quer  Chamber,  who,  upon  the  same  grounds,  affirmed  the  judgment  of 
the  Court  below  (9  Jur.  N.  S.  1040). 

The  plaintiff  now  appealed  to  the  House  «f  Lord^. 

Hayes,  Serjt.,  and  Beasley,  for  the  appellant,  contended  that  he 
became  lawfully  possessed  of  the  dead  rabbits,  by  purchase  from  the 
persons  who  had  reduced  them  into  possession ;  that  the  property  in 
the  rabbits  was  in  him,  and  he  was  entitled  to  recover ;  and  that  the 
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respondents  could  not  khim  the  j^ropertj  in  tlie  rabbits  against  bim 
on  behalf  of  Lord  Exeter,  by  diowing  that  they  had  been  taken  and 
killed  opon  Lord  Exeter's  kicid.  They  maintoio^  ^that  the  property 
HI  wUd  rabbits  or  other  animals,  fers^  oaVuive,  !vas  p^  the  person  who 
reduced  them  into  possession,  wA  not  In  th^  peraou  upon  whose  lands 
they  might  happen  to  be,  and  thajt  untU  ffedooed  into  possession  they 
were  nuUiiis  in  bonis.  The  'Ownesr  of  ihe  hf^i,  they  argued,  has  no 
aibaolute  property  in  animals  ieras  oaturas  whilst  they  ftre  alive ;  be 
has  merely  the  right  of  prior  eapture,  <wd  tbp  right  to  exclude  other 
persons  ^m  his  land.  By  Ae  ciaril  lair  the  jwrsQU  who,  although  a 
trespasser,  takes  or  reduoes  into  |>08ses^on  any  ^uimal  ferse  nafturtt, 
acquires  the  jwoperly  in  it:  Just.  Juai^  iih. %  ^  h  cl.  12;  Bra^.  lib. 
2,  tit.  1 ;  Com.  Dig.,  tit.  Siene  (F.) ;  Qam  of  Swran*,  7  Rep.  15  b,  17  b; 
F.  N.  B.  87 ;  Mallocke  v.  Easley,  ,8  Lev.  .227;  ji^es  ».  Spencer,  8  Py. 
606  b;  Boulstone's  Case,  6  Bep.  105;  2  Bl.  Com.,  by  Sweet,  889^- 
Hannam  v.  Mockett,  2  B.  it  Gr.  984 ;  Churphviiibrd  t;.  Studdy,  14  Ei^t 
249.  In  this  case,  then,  these  rabbite  weise  o^t  <the  ^bsol^te  property 
of  Lord  Exeter  when  they  were  lUivQ,  ^neither  vr^r^  they  killed  by 
Jiim  or  by  his  ai»thoiity ;  ithey,  therefore,  hepame  the  property  of  the 
person  who  killed  them,  i,e^,  the  tre^asser.  ilf  g|ime  killed  by  4k 
poacher  is  the  property  lof  the  <>wner  of  the  soil,  t^yery  poacher  who 
^ills  and  takes  game,  is  guilty  of  laroeny ;  which  is  not  the  case :  ji 
Buss.  Crimes  84;  Bonghfs  Case,  2  JBast's  P.fC,,  c.  1^,  s.  41,  p.  007. 
The  late  Game  Act,  moreover, .ahowathf^  the  J^slature  does  u^ 
'Consider  the  game  ibund  in  the  .possession  of  a.poacner  is  the  property 
of  the  owner  of  the  soil  whereon  it  was  killed^  for  that  Act  (25  d  ^(^ 
Vict.  o.  114,  s.  2)  authorizes  such  game  to  be  sold  for  the  benefit  oif 
"the  county  or  borough.  The  other  sid^wiU  rely  on  Sutton  v.  Moodv, 
1  Ld.  Baym.  260 ;  8.  c,  5  Mod.  575 ;  and  iI2  Mod.  .145 ;  but  we  sub- 
mit  that  the  dictum  of  Lord  Holt  in  that  case  cannot  be  sustained,  a^fl 
that  it  has  not  been  followed  in  Biggv.  Iionsdale,  1  H.  &  Norm.  928  ;t 
which  latter  case,  although  oonside^  by  the  Court  below  as  govern- 
ing the  present  case,  ought  su>t/to  be  received  ^s  an  authority  by  youir 
Lordships  upon  the  qu^tion  before  you,  because  th^  only  material 
question  in  that  casewfiSy  the  ownership  :Qf  the  soil  under  the  fir|t 
count  of  the  declaratioa,  and;the  depisioa  wibs  merely  upon  the  ques- 
tion of  the  costs  of  a  eouat  in  trover,  was  9ot  argued  ip  the  Exchequer 
Chamber,  and  is  contrary  to  the  eurrent  of  authority.  [They  alsp 
cited  The  Duke  of  Devonshire  ^.  Lodge,  7  B.  &  C^.  86  (£.  C.  L.  B. 
vol.  14).] 

Macaulay^  Q.  C,  and  Fidi,  Q.  C,  for  the  respondeuts,  contended, 
that  the  rabbits  in  question  were  the  properly  of  the  Marquis  of  Exe- 
ter, who  was  the  owner  of  the  soilon  which  they  bad  been  killed.  It 
may  be  true  that  by  the  civil  law  there  isnp  property  >u  animals  fer» 
natune,  but  in  this  respeet.there  is  a  difference  between  the  civil  law 
and  the  common  law  of  England,  which  hus.alwiijps  recognised  a  quali- 
fied, if  not  an  absolute,  property  in  them*  There  is,  iporeover,  a  dis- 
tinction between  those  animals  £anB>natnrfD  whiqhave  fit  for  the  food 
of  man,  t.  e.,  game,  and  thpse  whieh  are  meiel^  vermin.  Ab  to  th^ 
former,  there  is  always  a  property  in  some  one  in  them,  whether  alive 
or  dead:  Just.  Inst.,  oawlarR  .172;  Sutton  t;.. Moody,  ubi  sup.;  Oundry 
V.  FeUhap),  1  T.  B.  884.    The  act ^of  the  jtirespsAs^r  enures  for  ^^ 
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benefit  of  the  owner  of  the  soil.  It  is  a  wrongful  act,  and  a  wrong- 
doer can  acquire  no  title  by  his  wrong.  No  man  can  by  wrongful 
labour  acquire  a  title  to  that  which  is  either  the  exclusive  property 
of  the  owner  of  the  soil,  or  which  he  has  the  sole  right  to  take:  Hare- 
wood's  Forest  Law  198,  4th  ed.  of  1717 ;  Year  Book,  12  Hen.  8,  foL 
9 ;  Churchward  v.  Studdy,  ubi  sup.  It  does  not  necessarily  follow 
from  this  proposition  that  game  killed  by  a  poacher  becomes  the  pro- 
perty of  the  owner  of  the  soil ;  that,  therefore,  the  poacher  is  guilty 
of  larceny,  for  game,  like  fruit,  is  attached  to  the  freehold,  of  which 
there  can  be  no  larceny.  The  25  k  26  Vict.  c.  114,  directed  game 
found  on  a  poacher  to  be  sold,  on  his  conviction,  for  the  benefit  of  the 
county  or  borough,  because  the  conviction  was  for  the  benefit  of  the 
landowners,  and  it  mi^ht  not  be  always  possible  to  ascertain  the  owner 
of  the  soil  on  which  the  game  was  killed.  Lord  Holt's  propositions 
in  Sutton  v.  Moody,  ubi  sup.,  one  hundred  and  fifty  years  ago,  are 
quoted  in  every  work  on  the  subject,  and  have  been  not  only  fol- 
lowed in  Bigg  V,  Lonsdale,  but  also  in  Churchward  v.  Studd3%  ubi 
sup.,  and  Graham  v.  Ewart,  11  Exch.  846.t 

ffayes,  Serjt.,  in  reply,  referred  to  2  Buss.  Crimes,  Larceny,  186, 
2d  ed.,  and  the  7  &  8  Geo.  4,  c.  29,  s.  86. 

The  following  authorities,  in  addition  to  those  mentioned  above, 
were  cited  in  the  course  of  the  arguments:  Stats.  11  Hen.  7,  c.  17, 
and  14  Hen.  7,  fol.  1 ;  Polixfen  v.  Crispin,  1  Vent.  122 ;  Child  v. 
Greenhill,  Cro.  Car.  553 ;  Haddesden  v.  Gryssel,  Cro.  Jac.  195 ;  The 
Coney's  Case,  Godb.  122 ;  Keeble  v.  Hickeragill,  11  Mad.  131 ;  and 
the  10  &  11  Will.  4,  c.  82. 

Judgment  was  reserved. 

Lord  Chancbllor. — My  Lords,  when  it  is  said  by  writers  on  the 
common  law  of  England  tnat  there  is  a  qualified  or  special  right  of 
property  in  game — that  is,  in  animals,  fer»  naturae,  which  are  fit  for 
the  food  of  man — whilst  they  continue  in  their  wild  state,  I  apprehend 
that  the  word  "  property"  can  mean  no  more  than  the  exclusive  right 
to  catch,  kill,  and  appropriate  such  animals,  which  is  sometimes 
called  by  the  law  a  reduction  of  them  into  possession.  This  right  is 
said  in  law  to  exist  ratione  soli  or  ratione  privilegii,  for  I  omit  the 
two  other  heads  of  property  in  game  which  are  stated  by  Lord  Coke, 
namely,  propter  industriam  and  ratione  impotentise,  for  these  grounds 
apply  to  animals  which  are  not  in  the  proper  sense  ferae  naturie. 

rroperty  ratione  soli  is  the  common-law  right  which  every  owner 
of  lana  has  to  kill  and  take  all  such  animals  ferae  naturae  as  may  from 
time  to  time  be  found  on  his  land,  and  as  soon  as  the  right  is  exer- 
cised, the  animal  so  killed  or  caught  becomes  the  absolute  propertj 
of  the  owner  of  the  soil.  Property  ratione  priVilegii  is  the  right 
which,  by  a  peculiar  franchise  anciently  granted  by  the  Crown  by 
virtue  of  its  prerogative,  one  man  may  have  the  right  of  killing  and 
taking  animals  ferae  naturae  on  the  land  of  another;  and  in  like  man- 
ner the  game,  when  killed  or  taken  by  virtue  of  the  privilege, 
becomes  the  absolute  property  of  the  owner  of  the  franchise,  jnst  as 
in  the  other  case,  it  becomes  the  absolute  property  of  the  owner  of  the 
soil. 

The  question  in  the  present  case  is,  whether  game  found,  killed, 
and  taken  upon  my  land  by  a  trespasser  becomes  my  property  as 
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mucli  as  if  it  had  been  killed  and  taken  by  myself,  or  by  my  servant 
with  my  authority.    Upon  principle,  there  cannot,  I  conceive,  be 
much  difficulty.    If  propertjr  in  game  be  made  absolute  by  reduction 
into  possession,  such  reduction  must  not  be  a  wrongful  act,  for  it 
would  be  unreasonable  to  hold  that  the  act  of  the  trespasser,  that  is, 
of  a  wrongdoer,  should  divest  the  owner  of  the  soil  or  his  qualified 
property  in  the  game,  and  give  the  wrongdoer  an  absolute  property 
to  the  exclusion  of  the  rightful  owner,     out  in  game,  when  killed 
and  taken,  there  is  absolute  property  in  some  one,  and  therefore  the 
property  in  game  found  and  taken  by  a  trespasser  on  the  land  of  A. 
must  rest  either  in  A.  or  the  trespasser ;  and  if  it  be  unreasonable  to 
hold  that  the  property  vests  in  the  wrongdoer,  it  must  of  necessity  be 
vested  in  A.,  the  owner  of  the  soil.     This  view  of  the  case  is  sup- 
ported by  a  series  of  decisions.    In  the  case  of  Sutton  v.  Moody,  1 
lid.  Baym.  250,  Holt,  C.  J.,  deduced  several  conclusions  from  the 
Year  Books  on  the  subject  of  property  in  game.    Amongst  these  are 
the  following  propositions : — "If  A.  starts  a  hare  in  the  ground  of  B., 
and  hunts  it,  and  kills  it  there,  the  property  continues  all  the  while 
in  B.''    In  the  case  thus  put,  it  must  or  course,  be  taken  that  A.  has. 
hunted  and  killed  the  hare  without  the  leave  or  license  of  B.,  and' 
therefore  that  it  is  a  wrongful  act  by  A.,  which  enures  to  the  benefit 
of  the  true  owner,  viz.,  the  owner  of  the  soil.     Another  proposition 
is,  that  "if  A.  start  a  hare  in  the  forest  or  warren  of  B.,  and  hunts  it 
into  the  ground  of  C,  and  there  kills  it,  the  property  remains  all  the- 
while  in  B.,  the  proprietor  of  the  warren,  because  the  privilege  con- 
tinues;" and  consequently  B.  is  entitled  to  the  absolute  property  ia 
the  dead  game  so  chased  and  killed  by  A.,  who,  from  the  statement 
of  the  case,  must  be  taken  to  have  entered  without  the  license  of  B., 
and  therefore  to  have  been  a  trespasser.     A  third  proposition  is,  that 
"  if  A.  starts  a  hare  in  the  ground  of  B.  (who  is  entitled  ratione  soli 
only,  for  that  is  plainly  implied),  and  hunts  it  into  the  ground  of  C, 
and  there  kills  it,  the  property  is  in  A.,  the  hunter,"  for  it  cannot  be 
in  B.,  who  is  entitled  ratione  soli  only,  and  not  ratione  privilegii,  for 
the  hare  is  not  killed  upon  his  lana ;  and  it  cannot  be  in  C,  for  the 
game  was  not  originally  found  in  his  possession,  but  was  driven  upon 
his  ground  by  the  chase  and  pursuit  of  the  hunter.    These  proposi- 
tions appear  to  me  to  prove  clearly  that  game  found  and  killed  by  a 
trespasser  under  such  circumstances  as  that  it  would  be  the  absolute 
property  of  the  owner  of  the  soil,  or  of  the  owner  of  the  right  of  free 
warren,  if  it  had  been  found  and  killed  by  such  owner,  instead  of  by 
the  trespasser,  does  in  law  become  the  absolute  property  of  the  pro- 
prietor of  the  soil  or  privilege  immediately  on  its  being  so  caught  and 
killed  by  the  trespasser.    The  law  so  laid  down  in  Sutton  v.  Moody 
is  consistent  with  several  earlier  cases  decided  subsequently  to  the 
Year  Books,  of  which  I  will  mention  one,  The  Coney's  Case,  Godb. 
122,  which  has  been  recognised  and  acted  upon  in  several  subsequent 
decisions.    Of  these  I  may  mention  Churcnward  v.  Studdy,  14  East 
249 ;  Graham  v.  Ewart,  11  Exch.  846  ;t  and  lastly,  The  Earl  of  Lons- 
dale V,  Bigg,  1  H.&  Norm.  923  ;t  11  Exch.  671,t  on  which  so  much 
reliance  was  placed  by  the  Courts  of  Queen's  Bench  and  Exchequer 
Chamber  in  the  decision  of  the  present  case.    With  respect  to  the 
case  of  Lonsdale  v.  Bigg.  I  entirely  concur  in  the  observations  of 
c.  B.  N.  s.,  VOL.  xin, — 88 


il^  fiLADriS  V.  fiMG8.    M.  of  L.  1865. 

Blackburii,  J.,  and  consider  the  casd  as  a  c'ohcludire  istuthority  upon 
the  point  befoi*e  nd,  which  it  18  hot  desiMble  to  (Juefetion  or  disturb. 
That  case,  when  bonsidisfed,  dmodrita  tb  this— that  grouse  were  shot 
and  taken  aWay  by  a  trespasser  npoh  atid  fVoffi  th^  knd  6t  the  plain- 
tiff, who  brought  trover  for  thiB  dead  gk-duse ;  and  ik  Was  clearly  held 
by  the  Judges  of  the  Excheqder,  and  afterwards  by  all  the  JudgeS  of 
the  Court  of  Error,  that  ihe  grbuSe,  as  Sooh  as  khey  Vrefe  killed,  and 
cU  upon  the  land  df  the  plaintiff,  became  And  were  his  absolute  prb- 
:>erty  in  respect  of  his  bWnership  of  soil.  This  cofaclusion  would  not 
ye  affected,  even  thouglb  ik  be  true  that  ah  ihdifitmeni  ia,t  common  law 
will  not  lie  against  the  trespasser  for  killing  and  carrying  away  game, 
if  it  be  one  contin.uous  act,  inasmuch  ias  the  ownership  of  the  game  is 
considered  as  incident  to  the  property  in  the  land.  But  this  conse- 
quence is  the  result  of  A  peculiarity  iti  the  law  of  lartjeny,  whicli 
tblds  that  the  act  df  severing  and  taking  awAv  thidgs  attached  to  the 
I'ree^iold  is  not  d  felonious  tdking^^a  result  w^ich  does  not  affect  the 
existence  of  the  rights  df  pi-operty. 

I  am,  therefore,  of  opinion  that  the  leainied  cobdsel  for  the  defend- 
ants on  the  trial  at  Nisi  Pritis  werig  i'i^ht  in  requiring  the  evidence  to 
be  admitted  which  they  proposed  td  give  in  ordei*  tx)  prove  that  the 

S*  ropeny  in  the  rabbits  was  in  Lord  Exeter,  and  that  the  learned 
u(^e  was  wrong  in  his  direction  to  the  jury  that  such  evidence  waa 
immaterial,  and  ought  not,  therefore,  to  bfe  admitted.  I  lam,  therefore; 
of  opinion  that  the  order  making  the  rule  nisi  for  a  ne^  trial  absolute 
was  right,  and  that  the  present  appeal  ought  td  be  dismissed,  with 

CO^tS,  .  .       ,  r  .       . 

Lord  CRiwi9iwi — I  think  ik  is  safe  and  just  to  Adhere  to  the  law 
iis  laid  down  by  Lord  Holt,  tte  had  evidently  considered  the  subrject 
parefully,  and,  according  to  his  view  of  the  laW,  thi  rabbits  killed 
by  a  trespasser  oa  the  lamds  of  Lord  Exeter  certainly  belohgied  to  his 
lordship.  Lord  flolt^s  opinibii  was  followed  in  Churchward  v.  Studdy, 
}ibi  sup.  There,  the  huntiar  (l^hq  was  a  poacher)  Wai  Eventually  held 
to  be  entitled  to  the  hare,  biit  thai  was  because  he  started  it  on  the 
land  of  a  third  persoia,  and  followed  it  on  to  the  gfobnd  of  the  defend- 
ant, and  there  caught jind  killed  it  it  was  in  strict  conformity  whh 
Lord  Holt's  view  of  thie  law,  to:hold  khat,  under  these  circumstances, 
the  hare  belonged  to  the  poacher.  The  rule  nisi  was  grants  by  the 
bourt  of  King's  B<^iich,/dn  the  supposition  that  khd  hare  had  been 
caught  on  the  land  of  the  defendant  by  his  sef'^ant,  acting  as  his 
agent;  in  which  case  the  Court  clearly  thought  it  wduM  have  be^n 
the  property  of  the,  defendanl,.  Whereas,  in  fact,  the  defendaht's  servant 
was  assisting  the  hunter  iand  his  dogs.  This  caJse  #a8  followed  by 
that  of  Lord  Lonsdale  v.  Bigg,  afterW^^ards  affirmed  in  the  Exchequer 
Chamber,  where  the  subject  wai  earefally  considered.  It  was  tfa^re 
decided,  that  grouse  killed  by  k  poacher  bfeloAg  to  the  owner  of  the 
fioil  on  which  they  are  killed ;  strictly  following  Lord  Holt's  doctrine. 
There  was  not  a  formal  plea  ia  that  case  .traversing  the  property  in 
the  birds,  biit  it  wajs  agreed  to  wiive  th^t  objection  in  point  of  form, 
and  to  dispose  of  the  case  as  if  such  in  issue  had  been  expresMy  raided. 

It  was  argued  before  this  House,  that  if  ganie  killed  by  a  poacher 
is  the  property  of  the  owner  of  the  soil,  then  every  poiicher  is  gtiilty 
of  larceny.    But  that  is  a  fallacy.  Wild  iini-maXB  whirat  livitig,  thot^gh 
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they  ate,  accoirding  to  Lord  Holt,  the  propertgr  of  the  owner  of  the 
soil  on  which  they  are  living,  are  not  his  pergonal  chattels,  so  as  to  b^ 
the  subject  of  lareenjk  l^hey  partake  while  living  of  the  oaality  of 
tbe  8oil[  and  are^  like  growing  fruit,  considered  as  part  of  the  realty. 
If  a  man  enters  my  orchard  and  fills  a  wheelbarrow  with  apples 
wbicli  he  gathers  from  m v  trees,  he  is  not  guilty  of  larceny,  although 
h^  has  certainly  possessed  himself  of  my  propeity ;  and  the  same  prin- 
ciple is  applicable  to  wild  animals. 

It  was  further  said  that  the  late  Game  Act^  which  authorizes  the 
stopping  of  a  poacher  having  game  in  his  possession,  and  the  selling 
of  the  game  for  the  benefit  of  the  parish,  snows  that  the  legislature 
could  not  have  understood  the  game  to  be  the  property  of  the  person 
Oa  whose  land  it  was  killed ;  for  in  that  case  it  was  said  it  would  have 
beea  an  unjust  appropriation  of  the  property  of  another.  But  this 
arrangement  was  probably  made  because  it  might  often  be  impossible 
to  know  on  whose  land  every  particular  tead  of  game  had  been  killed, 
and  was  considered  to  be,  on  the  whole,  an  arrangement  beneficial  to 
the  landowner*  On  the  whole^  1  see  no  reason  for  disturbing  the 
decision  of  the  Court  below,  and  1  think  that  there  ought  to  be  a  ne^ 
trial. 

Lord  Chelmsford. — My  Lords,  the  question  t6  be  determined  on 
this  appeal  is,  whether  animals  ferae  naturae,  killed  or  reduced  into 
possession  by  a  trespasser  on  the  land  of  another,  become  the  property 
of  the  owner  of  the  land.  The  case  was  vety  learnedly  argued  on 
both  sides,  and  all  the  authorities  with  respect  to  property  in  wild 
animals,  either  in  a  state  of  nature  or  reclaimed,  were  fuily  examined, 
and  both  the  civil  and  the  common  law  were  referred  to  lor  doctrine 
on  the  subject. 

By  the  civil  law^  the  person  who  took  or  reduced  into  possession 
mij  animal  feree  naturae,  although  he  might  be  a  trespasser,  in  so 
doing  acquired  the  property  in  it.  This  appears  clearly  from  the 
passage  of  the  Institutes,  cited  in  the  argument:  Just.  Inst.  lib.  2,  tit. 
1^  cl.  12.  If  the  same  rule  prevails  in  our  land,  then  the  rabbits  in 
question  were  not  the  property  of  Lord  fixeter,  but  of  the  poachel*, 
who  took  and  killed  them  upon  his  landv  tPhis  doctrine,  however,  as 
to  the  right  of  property  in  wild  animals  captured,  seems  never  to 
have  prevailed  in  our  land  to  its  f\ill  extent,  \7ith  respect  to  animals 
in  a  wild  and  unreclaimed  state,  there  6eems  to  be  no  difference 
between  the  Boman  and  the  common  law^.  A  distinction  was  sug- 
l^ested  in  argument  between  wild  animals,  which  are  unprofitable  and 
regarded  as  vermin,  and  those  which  are  fit  for  food,  and  therefore 
profitable;  and  it  was  said  of  the  latter,  that>  by  the  law  of  England 
there  is  always  a  property  in  game,  whether  alive  or  dead,  in  some- 
body»  But  this  is  not  reconcilable  with  the  authorities.  In  the  Case 
of  Swans,  7  Bep.  15  b,  17  b,  Lord  Coke  says:  '*  A  man  hath  not 
absolute  property  in  anything  which  is  ferae  naturae,  but  in  those 
which  are  domitas  naturae — properly  qualified  and  possessory,  h  man 
may  have  in  those  which  are  lerae  naturae ;  and  to  such  property  a 
man  may  attain  in  two  ways — by  industry,  or  ratione  impotentiae  et 
loci.  . . .  But  when  a  man  hath  savage  beasts,  ratione  privilegii,  as  by 
reason  of  a  park,  warren^  &c.,  he  hath  not  uny  property  in  the  deer, 
conies^  or  pheasants,  or  partridges,  and,  therefore,  in  an  action  quare 
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parcum  warrenium,  &c.,  fregit  et  intravit,  et  tres  damas  lepores 
cuniculos  phasianos  perdices  cepit  et  asportavit,  he  shall  not  say  siios, 
for  he  hath  no  property  in  them,  but  tney  do  belong  to  him  ratione 
privilegii,  for  his  game  and  pleasure  so  long  as  they  remain  in  the 
privileged  place ;"  &  fortiori,  therefore,  where  a  person  is  merely  the 
owner  of  land,  without  any  other  privilege  attached  to  it  than  that 
which  the  ownership  confers,  he  can  have  no  property  in  the  wild 
animals  upon  the  land  so  long  as  they  are  in  a  state  of  nature,  and 
unreclaimed.  Indeed,  this  notion  of  the  existence  of  property  in  wild 
animals  is  inconsistent  with  the  whole  current  of  the  authorities  from 
the  Year  Books  downwards,  which  almost  invariably  show  that  no 
action  lies  merely  for  taking  away  hares,  conies,  pheasants,  and  par- 
tridges, and  that  where  the  taking  animals  of  this  description  is  stated 
in  the  writ,  in  addition  to  the  trespass  upon  the  land,  the  plaintiff 
shall  not  say  "  lepores,  &c.,  suos."  With  respect  to  wild  and  unre- 
claimed animals,  therefore,  there  can  be  no  doubt  that  no  property 
exists  in  them  so  long  as  they  remain  in  the  state  of  nature.  It  is 
also  equally  certain,  that  when  killed  or  reclaimed  by  the  owner  of 
the  land  on  which  they  are  found,  or  by  his  authority,  they  become 
at  once  his  property  absolutely  when  they  are  killed,  and  in  a  quali- 
fied manner  when  they  are  reclaimed. 

So  far  everything  is  clear,  and  the  only  difficulty  which  arises  upon 
the  subject  of  property  in  wild  animals  is  that  which  the  present  case 
presents.  As  animals  ferae  naturae,  when  killed  or  reduced  into 
possession  by  the  owner  of  the  land  where  they  are  found,  or  by  his 
authority,  become  instantly  his  property,  does  the  unauthorized  act 
of  a  trespasser,  by  the  very  act  of  killing  them,  convert  them  at  once 
to  the  use  of  the  owner  of  the  land  ?  To  this  question,  Lord  Holt, 
according  to  the  case  which  he  puts,  of  Sutton  v.  Moody,  would  have 

flven  a  distinct  answer,  that  provided  the  game  was  both  started  and 
illed  on  the  ground  of  the  same  owner,  the  property  would  be  in 
him.  I  think  Lord  Holt  must  have  been  of  opinion,  that  as  long  as 
the  game  continued  upon  the  land  there  was  a  species  of  propertv,  or 
rather,  perhaps,  a  right  to  take  it,  existing  in  the  owner  of  the  Land, 
which  was  sufficient  to  make  it  his  the  instant,  by  being  killed  or 
taken,  it  became  the  subject. of  property.  But  I  cannot  so  easily 
discover  the  principle  upon  which  he  proceeded  when  he  said,  that 
**  if  A.  starts  a  hare  in  the  ground  of  B.,  and  hunts  it  into  the  ground 
of  C,  and  kills  it  there,  the  property  is  in  A.,  the  hunter;  but  A.  ia 
liable  to  an  action  of  trespass  for  hunting  in  the  grounds  as  well  of  B. 
as  of  C."  I  have  some  difficulty  in  understanding  why  the  wrongdoer 
is  to  acquire  propertv  in  the  game  under  the  circumstances  here  sup- 
posed. If  the  animal  had  left  the  land  of  B.,  and  passed  into  the  land 
of  C.  of  its  own  will,  and  had  been,  immediately  it  crossed  the  bound- 
ary, killed  by  C,  it  would  unquestionably  have  been  his  property. 
Why,  then,  should  not  the  act  of  a  trespasser,  to  which  C.  was  no 
party,  have  the  same  effect,  as  to  his  right  to  the  animal,  as  if  it  had 
voluntarily  quitted  the  neighbouring  land  ?  And  why  not  only  should 
B.  lose  his  right  to  the  game,  and  C.  acquire  none,  but  the  property, 
by  this  accident  of  the  place  where  it  happened  to  be  killed,  oe  trans- 
ferred to  the  trespasser  r  It  would  appear  to  me  to  be  more  in  accord- 
ance with  principle  to  hold,  that  if  tne  trespasser  deprived  the  owner 
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of  the  land  where  the  game  was  started  of  his  right  to  claim  the 
property,  by  unlawfully  killing  it  on  the  land  of  another,  to  which 
he  had  driven  it,  he  converted  it  into  a  subject  of  property  for  that 
owner,  and  not  for  himself.    But  the  first  proposition  stated  by  Lord 
Holt,  with  respect  to  game  started  and  killed  on  the  land  of  the  same 
owner,  is  free  from  all  difficulty,  and  is  sufficient  to  dispose  of  the 
present  question.    The  case  of  Sutton  v.  Moody  has  always  been 
regarded  as  an  authority  upon  this  point,  and,  as  far  as  I  can  ascer- 
tain, has  never  been  questioned.    It  was  recognised  in  Churchward  v.  j 
Studdy,  ubi  sup.;  in  Graham  v.  Ewart,  ubi  sup.;  by  Baron  Martin" 
in  Bigg  V,  Lord  Lonsdale,  ubi  sup. ;  and  in  this  last  case  when  before 
the  Court  of  error,  1  H.  &  Norm.  923,t  Coleridge,  J.,  said:  "The 
grouse  shot  on  the  land  of  the  plaintiff  (i.  e,  shot  by  the  defendant,  a 
wrongdoer)  belonged  to  him  according  to  all  the  authorities.     It 
certainly  would  not  be  right  to  disturb  a  principle  of  law  so  long 
established,  unless  it  could  be  clearly  shown  to  be  erroneous.    And 
it  appears  to  me  not  only  to  be  well  founded,  but  that  very  strange 
consequences  would  follow  from  adopting  the  view  contended  for  by 
the  appellant.    If  he  is  right  in  saying  that  the  owner  of  the  land 
has  no  property  in  game  unless  it  is  killed  by  him  or  by  his  authority, 
it  will  necessarily  follow  that  a  poacher  reducing  the  game  into  pos- 
session, and  thereby,  as  possessor,  though  a  wrongdoer,  having  a  right 
to  it  against  all  the  world  but  the  true  owner,  there  being  no  owner 
to  challenge  his  possession,  might  maintain  an  action  against  the 
owner  of  the  land  for  taking  the  grouse  from  him,  even  upon  the  land 
itself  where  it  was  killed.    It  is  much  more  reasonable  to  hold,  that 
the  trespasser  having  no  right  at  all  to  kill  the  game,  can  give  him- 
self no  property  in  it  by  his  wrongful  act ;  and  that,  as  game  killed 
or  reduced  into  possession  is  the  subject  of  property  and  must  belong 
to  somebody,  there  can  be  no  other  owner  of  it,  under  these  circum- 
stances, but  the  person  on  whose  ground  it  is  taken  or  killed."     This 
view  of  the  case  will  render  the  distinction  suggested  in  the  course  of 
the  argument,  between  killing  and  carrying  away  the  rabbits,  as  parts 
of  one  and  the  same  continuous  act,  and  killing  them  and  leaving 
them  upon  the  land  and  coming  back  for  them,  wholly  immaterial. 
For  the  act  of  killing  bein^  at  once  that  which  made  the  rabbits  the 
subject  of  property  and  reduced  them  into  possession,  whether  they 
were  for  an  instant  or  fox  hours  upon  the  land,  they  equally  belonged 
to  the  owner  of  the  land.    For  these  reasons,  I  think  that  the  judg- 
ment of  the  Court  of  Exchequer  Chamber,  affirming  the  judgment  of 
the  Court  of  Common  Pleas,  was  right,  and  ought  to  be  affirmed. 
Judgment  affirmed,  and  appeal  dismissed,  with  costs.(a) 

(a)  NotM  for  refennoe :  Satton  «.  Moody,  1  Ld.  Raym.  250 ;  Chnrohwud  «.  Studdy,  14 
Bui  249  J  and  Bigg  v.  Loudal^  1  H.  A  Nomi.  928  ;t  11  Bzob.  671  ;t  ■.  a»  9  Jar.  N.  S.  1040. 
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IN  THE  HOUSE  OF  LORDS, 

[Before  the  Lobd  CsANOKLLOfi  (Lord  Wkstbui^t),  Lord  CiU^NWOimt 
Lord  Chslwfohxh,  and  otbor  Lords.] 

TAPLING  V.  JONES.— i^eJ.  J7,  20,  and  21,  owrf  J/a«?A  le.(a) 

The  right  to  tax  aaolent  light  pow  <ep^94a  iip«ii  the  t  4  '  WiU-  4»  «•  T^  (^  Apt  ahortttAiss 
the  time  of  preaoript)oD),  »n4  not  apon  »nj  preaumptiDQ  of  l^tnt  Pi*  fiction  of  lioente;  and 
being  an  absolute,  ii|defeasibl^,  and  an<^aalified  itatatory  right,  oaonot  be  lost  by  a  tabeeqipeB 
intermiBsioD  of  enjoyment,  no^  amounting  to  intentional  abandonment,  nor  ^i^n  it  be  pr^adiea . 
by  an  attempt  to  extend  the  aeeeM  of  light  beyond  that  aeeea*  whieh  hti  10  beeo^ie  indal^ 
lihle. 

The  "  right  to  ohitmol  Ught"  potfested  by  the  owner  of  %  ferrlepi  tepfment  if  limplr  hii 
right  of  building  on  bis  owp  land,  and  the  opening  of  new  windows  hj  the  pwqer  of  tl|e  domi- 
nant tenement  neipier  confers  nor  enlarges  such  right 

The  **  invasion  of  privacy  by  opening  windows'*  if  not  a  legal  wrong  or  Injaiyy  th^  opoalag 
of  new  windows  being  In  law  an  Innooent  act. 

Accordingly,  where  the  owner  of  a  dominant  tepement,  whilft  pi^senring  oi)e  aneieqt  win4ow, 
altered  old  windows,  and  opened  new  windows  upon  the  same  aid^  of  his  house,  so  that  tho 
otfner  of  the  servient  tenement  was  obliged,  in  obstructing  the  new  and  altered  lights,  also  to 
obstruct  the  ancient  lights— Held,  that  such  obstruction  was  illegal. 

Renshaw  v.  Bean,  18  Q.  B.  113;  If  Jar.  914,  «tn4  Hutebi|»on  is  Cop^slake^  8  C.  B.  V.  S. 
103 ;  8  Jur.,  N.  8.,  54,  orermled. 

This  was  an  appeal  by  writ  of  error  from  a  judgment  of  the  Couit 
of  Exchequer  Chamber  (reported  9  Jur  N.  S.  463),  affirming  a  judg- 
ment of  the  Court  of  Common  Pleas  (reported  8  Jur.  N,  B.  388),  in  aa 
action  for  the  obstrnction  of  ancient  lights. 

In  June,  1857,  the  respondent,  Mr.  Qugh  Jones,  a  wholesale  dealer 
in  silk,  carried  on  business  in  his  warehouses,  108  and  109,  \Voo4 
Street,  Cheapside.  In  July  of  that  year  he  purchased  No,  107,  n 
three-storied  house,  with  one  window  in  each  story,  which  was  in  i^ 
line  with  and  adjoined  his  warehouses,  and  had  been  up  to  that  timo 
occupied  as  a  public-house,  known  as  The  Magpie  and  Pewter  Platter. 
The  windows  m  No.  107  were  ancient  lights ;  and  the  hous^a  Nos.  107, 
108,  and  109  abutted,  on  their  rear  or  west  side,  upon  certain  premise^ 
fronting  in  Gresham  Street  West,  the  property  of  the  appellant,  Mr. 
Thomas  Tapling,  a  parpet  watehouseman,  upon  which  h^«  at  the  tio^ 
of  the  respondent's  purchase  of  No,  107,  wa9  about  to  qrect  now 
warehouses. 

Immediately  after  the  purchase  the  respondent  alteri^d  No.  107  tQ 
correspond  with  his  warehouses  at  Nos.  108  and  109,  by  lowering  th^ 
first  and  second  floors,  and  lowering  two  of  the  windows  in  sueh  floom 
to  suit  their  new  position.  The  third  window,  however,  was  retained 
in  its  original  position.  One  of  the  lowered  windows  w^  about  one 
ffoot  longer  than  bQ&r^,  and  the  other  about  the  same  size  ^  the  old 
one,  both  of  them  oocupying  p^rta  of  (h§  old  apertures.  The  r9> 
spondent  also  built  two  additional  stories  to  No.  107,  opening  a  new 
window  in  the  fourth  story,  and  in  the  fifth  story  placing  a  window 
which  extended  across  the  entire  width  of  the  builaing.  The  altera- 
tions were  completed  in  August,  1857 ;  and  the  new  windows  and 
lights  were  so  situated  that  it  was  impossible  for  the  owner  of  the 
Oresham  Street  property  to  obstruct  or  block  them  without  also 
obstructing  both  the  altered  windows  and  the  ancient  window.  After 
these  alterations  and  additions  were  completed,  the  appellant  pro- 

(a)  11  Jur.  K.  S.  809,  34  L.  J.  C.  P.  842. 
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c^edfd  to  er^ct  bis  i|itende4  warehouse  on  bis  Gresham  Street  pro- 
perty, and  bqi}^  yp  a  ^all  to  sucb  a  be|ght  f|s  to  pbstruct  the  >^boIe 
o{  the  windows  afld  lights  of  No.  107.  Part  of  this  wall  was  th^ 
eastern  side  pf  (rbe  appell^pt'^  warehouse,  ^nd  the  residue  was  a  blank 
Wf^U  of  the  sagiQ  tipigbt  in  continuation  pf  the  warehoiisp  wall,  i( 
ivas  admitted  that  fhe  pb^tfuptipn  could  not  b^ye  been  made  in  a 
more  convenient  manner  than  by  building  up  §  wMl  of  suflScien| 
height  on  the  appellant's  preipise^.  During  September  s^qd  Qctpber  a 
correspondence  tppk  pl^pe  between  the  solicitors  of  the  respondenj^ 
and  appellant^  the  former  4enying  and  t^he  latter  asserting,  the  righlj 
of  the  appellant  tq  buj^d  fhe  obstr(ictipn  in  question.  The  appellant's 
wall  was  completed  at  the  end  of  October,  1857.  Previously  to  the 
4th  February,  1858,  the  respondent,  un(}er  thp  M^ce  of  counsel, 
blpcked  up  the  new  wipdpws.  ftnd  restored  the  altered  windows  to 
thpir  original  si^e  and  ppsition,  and  called  upop  th^  appellant  to 
rqmoye  his  obstriiction ;  thi§  Mr.  Tapliqg  rpfused  to  dp,  ^i:^4  Vr.  Jonpi^ 
cpmmenced  pn  the  24th  February  an  caption  in  the  Qpurt  pf  Common 
Pleas  against  Mr.  Tapling  for  obstfuctipg,  and  keeping  obstructed,  the 
ancient  lights.  Tbe  pause  came  op  Ijo  be  trje^  before  Lord  Chief  Jusr 
tjce  Cockburn  on  the  i^tb  February,  1859,  when,  Ijy  consent,  it  was 
ordered  that  i^  verdict  shpuld  be  entqre(l  for  the  re§ppqdent  for  the 
damages  claimed,  subject  to  a  special  case  to  be  stated.  The  special 
c^se  was  argued  befprp  Lord  Chipf  Ji|8tice  Erie  and  Justices  '\Villiams, 


Byles,  and  Keatjng.  On  the  31st  Japi^^ry^  1862^  |ihp  Qoi^rt  delivered 
judgment  (8  tfur.  S*.  S.  333),  ^he  questiops  for  ponsi^pratiop  beiqff-r: 
^r^t,  was  thp  appellapt,  thp  PWPpr  pf  the  seryignt  tenement,  Justine^ 


in  erecting  the  obstruction  pomplaingf}  of;  w4>  s^copdly,  was  ^e 
justified  in  contipuinff  it  after  the  respppdent,  the  pwper  pf  the  dprai? 
nant  tenement,  had  closed  pp  the  pew  wjp4pws  ftpd  restored  thosp 
altered  to  their  priginal  si^e  and  positipn.  Upon  the  iir^t  question 
the  Court  pnanimpusly  held  ip  fayopr  Qf  the  ^ppp]l(|pt ;  upon  the 
second  question  their  Lordships  differed,  the  Lord  Chipf  Jastice  Erie 
^nd  Justice  Williams  b^ipg  ip  ^vour  pf  |ih§  respondent,  pp4  Justices 
Byles  and  Ke^^ing  jn  fi^yopr  pf  \\\e  ^ppel}^nt,  Mr.  Just;ipe  ideating, 
l^ing  the  jupipr  Jpdge,  withdrew  his  judgment,  ip  pr4^r  thaf  the  casq 
might  be  carrie4  up  tp  tjie  Court  of  prrpr?  JJp4  ji^flgRien^  1^^  fo.rpia}}y 
eptered  up  for  the  re^ppndent. 

The  Court  of  Exchequer  Chftu^ber  deUverpd  jpdgmept  on  the  12th 
July,  1863  (9  Jur.  N,  ^.  46?),  whep'tbpir  Wdsl^jps  ^l^p  differed 'ip 
opinion ;  Justice  Oropiptop  ^nd  Ju^tipe  ^jghtipap  ppn^idering  th^lb 
the  priginal  pb3truc^ion  was  lawful,  bu|  th<it  continuing  i]\Q  obstructipn 
af^r  the  ocpasipn  for  i^  had  cefisp4  lya?  pnl^wfpl ;  Baron  Bramwe].( 
and  Justicp  ^lac]cbprp  tbinking  th^t;  j;he  pri^jp^l  pl^struction  wa§ 
unlawful ;  and  Chief  Baron  Polloclj:  apd  Saron  Mart^in  ])Q]ding  the^% 
tbp  original  obstruction  being  lawfu}  whep  erected,  pould  not  becpme 
unlawful  a|  the  optiop  and  by  thie  ftct  pf  thQ  aggr^sor,  ^he  jpdg? 
ment  of  the  Courtj  bplow  was  consequently  atfirpied. 

Mr.  Tapling  now  appealed  by  writ  pf  error,  on  (he  ground^,  tha( 
the  respondent  having  sbqwed  ap  iptpptipn  tp  ^ssprt  a  permanent 
right  to  the  new  windows  and  lighf^^  the  appellant  was  justified  in 
opposing  the  epcroaohment  by  an  obstruction  pf  a  pqrnnanent  patpre: 
tnat  by  the  ^$era|iop  of  (hq  old  wipdowa  find  li^jlits  in  No.  107  ang 
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the  opening  of  additional  ones,  the  respondent  had  forfeited  his  ori- 
ginal right  to  the  access  of  light  and  air  as  supplied  by  the  old  windows, 
and  did  not,  by  the  restoration  of  the  windows  to  tneir  original  state, 
regain  his  original  right,  or  acquire  a  right  to  insist  upon  the  removal 
of  the  appellant's  obstruction,  and  that  the  appellant  under  the  cir- 
cumstances had  a  right  to  enjoy  his  Gresham  Street  property  free  from 
any  easement  whatever. 

Sir  R,  Palmer,  A.  G.,  and  Archibald^  for  the  appellant,  contended 
that  the  alteration  of  the  windows  below,  and  the  addition  of  the 
windows  above,  the  ancient  light,  so  changed  the  character  of  the 
previously-acquired  right  to  light  and  air,  as  entirely  to  destroy  it ; 
and  as  to  the  alteration  of  the  lower  windows,  they  argued  that  the 
owner  of  ancient  windows  is  bound  to  keep  himself  within  their  ori- 
ginal dimensions,  and  that  if  he  changes  or  enlarges  them  in  any  way, 
although  retaining  the  old  openings  in  whole  or  in  part,  he  must  be 
taken  either  to  have  relinquished  his  right  or  to  have  lost  it.  [They 
referred  to  the  authorities  cited  in  the  Courts  below,  and  also  to 
Dougall  V.  Wilson,  2  Wms.  Saund.  175  a;  Davies  v.  Marshall.  7  Jar. 
N.  S.  720;  Weatherley  v.  Ross,  1  Hem.  &  Mil.  849;  Martin  v.  Headon, 
10  Jur.  N.  S.  5 ;  and  Gale  on  Easements  284, 477, 488, 484,  499,  500.] 

Sir  Hugh  Cairns^  Q.  C,  and  Oleasby,  Q.  C,  for  the  respondent,  were 
not  called  upon. 

March  16. — LoRD  Ohancbllor. — By  the  8d  section  of  stat.  2  &  8 
Will.  4,  c.  71,  intituled  "  An  Act  for  shortening  the  time  of  prescrip- 
tion in  certain  cases,''  it  is  enacted,  "  that  when  the  access  and  use  of 
light  to  and  for  any  dwelling-house,  workshop,  or  other  building  shall 
have  been  actually  enjoyed  therewith  for  the  full  period  of  twenty 
years  without  interruption,  the  right  thereto  shall  be  deemed  absolute 
«.  and  indefeasible,  any  local  usage  or  custom  to  the  contrary  notwith- 
standing, unless  it  shall  appear  that  the  same  was  enjoyed  by  some 
consent  or  agreement  expressly  made  or  given  for  that  purpose  by 
deed  or  writing." 

Upon  this  scQtion,  it  is  material  to  observe,  with  reference  to  the 
present  appeal,  that  the  right  to  what  is  called  an  ancient  light  now 
depends  upon  positive  enactment.  It  is  matter  juris  positivi,  and  does 
not  require,  and  therefore  ought  not  to  be  rested  on  any  presumption 
of  grant,  or  fiction  of  a  license  having  been  obtained  from  the  adjoin- 
ing proprietor.  Written  consent  or  agreement  may  be  used  for  the 
purpose  of  accounting  for  the  enjoyment  of  the  servitude,  and  thereby 
preventing  the  title,  which  would  otherwise  arise  from  uninterrupted 
user  or  possession  during  the  requisite  period.  This  observation  is 
material,  because  I  think:  it  will  be  found,  that  error  in  some  decided 
cases  has  arisen  from  the  fact  of  the  Courts  treating  the  right  as  ori- 
ginating in  a  presumed  grant  or  license. 

It  must  also  be  observed,  that  after  an  enjoyment  of  an  access  of 
light  for  twenty  years  without  interruption,  the  right  is  declared  by 
the  statute  to  be  absolute  and  indefeasible ;  and  it  would  seem,  there- 
fore, that  it  cannot  be  lost  or  defeated  by  a  subsequent  temporary 
intermission  of  enjoyment,  not  amounting  to  abandonment.  More- 
over, this  absolute  and  indefeasible  ri^ht,  which  is  the  creation  of  the 
statute,  is  not  subjected  to  any  condition  or  qualification ;  nor  is  it 
made  liable  to  be  affected  or  prejudiced  by  any  attempt  to  extend  the 
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acces8  OT  use  of  ligbt  beyond  that,  which,  having  been  enjoyed  unin- 
terruptedly during  the  required  period,  is  declared  to  be  not  liable  to 
be  defeated. 

Before  dealing  with  the  present  ap])eal,  it  may  be  useful  to  point 
out  some  expressions  which  are  found  in  the  decided  cases,  and  which 
seem  to  have  a  tendency  to  mislead.  One  of  these  expressions  is  the 
phrase  "  right  to  obstruct."  If  ray  adjoining  neighbour  builds  upon 
nis  land,  and  opens  numerous  windows,  which  look  over  my  gardens 
or  my  pleasure-grounds,  I  do  not  acquire  from  this  act  of  my  neigh- 
bour any  new  or  other  right  than  I  before  possessed.  I  have  simply 
the  same  right  of  building  or  raising  any  erection  I  please  on  my  own 
land,  unless  that  right  has  been  by  some  antecedent  matter  either  lost 
or  impaired,  and  I  gain  no  new  or  enlarged  right  by  the  act  of  my 
neighbour. 

Again :  there  is  another  form  of  words  which  is  often  found  in  the 
cases  on  this  subject,  namely,  the  phrase  *' invasion  of  privacy  by 
opening  windows."  That  is  not  treated  by  the  law  as  a  wrong,  for 
which  any  remedy  is  given.  If  A.  be  the  owner  of  beautiful  gardens 
and  pleasure-grounds,  and  B.  is  the  owner  of  an  adjoining  piece  of 
land,  B.  may  build  upon  it  a  manufactory  with  100  windows,  over- 
looking the  pleasure-grounds,  and  A.  has  neither  more  nor  less  than 
the  right  which  he  previously  possessed  of  erecting  on  bis  land  a 
building  of  such  height  and  extent  as  will  shut  out  the  windows  of 
the  newly-erected  manufactory. 

If,  in  lieu  of  the  words  *'  the  access  and  use  of  light  to  and  for  any 
dwelling-house,"  in  the  8d  section  of  the  statute,  there  be  read,  as 
there  well  may,  "Any  window  of  any  dwelling-house,"  the  enactment 
(omitting  immaterial  words)  will  run  thus,  *'  When  any  window  of  a 
dwelling-house  shall  have  been  actually  enjoyed  therewith  for  the 
full  period  of  twenty  years,  without  interruption,  the  right  to  such 
window  shall  be  deemed  absolute  and  indefeasible." 

Suppose,  then,  that  the  owner  of  a  dwelling-house  with  such  a 
window,  that  is,  with  an  absolute  and  indefeasible  right  to  a  certain 
access  of  light,  opens  two  other  windows,  one  on  each  side  of  the  old 
window,  does  the  indefeasible  right  become  thereby  defeasible  ?  By 
opening  the  new  windows  he  does  no  injury  or  wrong  in  the  eye  of 
the  law  to  his  neighbour,  who  is  at  liberty  to  build,  up  against  them, 
so  far  as  he  possesses  the  right  of  building  on  his  land ;  but  it  must 
be  rememl^ered,  that  he  possesses  no  right  of  building  so  as  to  obstruct 
the  ancient  window ;  for  to  that  extent  his  right  of  building  is  gone 
by  the  indefeasible  right  which  the  statute  has  conferred. 

Believing  this  to  be  the  sound  principle,  I  cannot  accept  the  rea- 
soning on  which  the  decisions  in  Eenshaw  v.  Bean,  18  Q.  B.  112  (E. 
C.  L.  R.  vol.  88),  and  Hutchinson  v.  Copestake,  8  C.  B.  N.  S.  102  (E. 
C.  L.  R.  vol.  98),  were  founded.  The  facts  of  those  two  cases  were 
not  exactly  the  same  as  in  the  present ;  for  in  neither  was  any  ancient 
window  preserved  unaltered ;  but  the  old  windows  had  been  enlarged 
and  new  ones  added ;  in  which  state  of  things  it  was  held,  that,  inas- 
much as  it  was  not  possible  for  the  adjoining  proprietor  to  obstruct 
the  new  windows  and  the  excess  of  the  ancient  lights,  without  at  the 
same  time  obstructing  the  original  apertures,  the  owner  of  the  house 
must  be  considered  as  having  lost  his  right  to  the  ancient  lights,  at  all 
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events,  until  be  restored  his  hoase  to  its  original  condition.  Accord- 
ing to  these  cases,  the  law  must  be  thos  stated,  namely,  if  the  owner 
of  a  dwelling-house  with  ancient  lights  opens  new  windows  in  such  i| 
position  as  that  the  new  windows  cannot  be  conveniently  obstructed 
by  an  adjoining  proprietor  without  obstructing  the  old,  he,  the  adjoiq 
ing  proprietor,  is  entitled  so  to  do ;  at  all  events,  so  long  as  the  new 
windows  remain.  Upon  examining  the  judgments,  it  will  be  seen 
that  the  opening  of  the  new  windows  is  treated  as  a  wrongful  act  done 
by  the  owner  of  the  ancient  lights,  which  occasions  the  loss  of  the  old 
right  he  possessed ;  and  the  Court  asks  whether  he  can  complain  oi 
the  natural  consequence  of  his  own  act  ? 

I  think  two  erroneous  assumptions  are  involved  in,  or  underlie, 
this  reasoning.  First,  that  the  act  of  opening  the  new  windows  waa 
a  wrongful  one ;  and,  secondly,  that  such  wrongful  act  is  sufficient  iu 
law  to  deprive  the  party  of  bis  right  under  the  statute.  But,  as  I 
have  already  observed,  the  opening  of  the  new  windows  is  in  law  an 
innocent  act ;  and  no  innocent  act  can  destroy  the  existiug  right  of 
the  one  party,  or  give  any  enlarged  right  to  the  other,  namely,  thq 
adjoining  proprietor. 

In  the  present  case,  an  ancient  window  in  the  plaintiff's  housq  has 
been  preserved,  and  remained  unaltered  during  all  the  alterations  of 
the  building,  and  the  access  of  light  to  that  window  is  now  obstructed 
by  the  appellant's  wall.  A  majority  of  the  Court  below  have  held, 
that  the  obstruction  was  justified  whilst  the  new  windows  which  tba 
plaintiff  sometime  since  opened  remained,  but  was  not  justifiable  when 
tho^e  new  windows  were  closed,. and  the  house,  so  far  as  regards  th^ 
access  of  light,  was  restored  to  its  original  state.  But  on  the  plaiu 
and  simple  principles  I  have  stated,  my  opinion  is,  that  the  appellant*^ 
wall,  so  far  as  it  obstructed  the  access  of  light  to  the  respondent's  an- 
cient unaltered  window,  was  an  illegal  obstruction  from  the  beginning; 
and  I  have  great  difficulty  in  aooeding  to  the  reasoning,  that  this 
permanent  building  of  the  appellant  was  a  legal  act  when  begun,  and 
completed,  but  has  subsequently  become  illegal  through  a  change  of 
purpose  on  the  part  of  the  respondent.  On  such  a  principle,  the  per-. 
son  who  opens  new  lights  might  allow  them  to  remain  until  his  neigh- 
bour, acting  legally  according  to  these  judgments,  has,  at  great  expense, 
erected  a  dwelliijgrhouse,  and  then,  by  abandoning  and  closing  the 
new  lights,  might  require  his  neighbour's  house  to  be  pulled  down. 
I  think  the  judgment  ought  to  be  affirmed,  but  not  on  the  ground  or 
for  the  reasons  given  by  the  majority  of  the  Judges  in  the  Courts 
below.  I  therefore  move  your  Lordships  that  the  judgment  of  the 
Court  below  be  affirmed. 
^  Lord  CRANW0|iTll.:^My  Lords,  the  question  raised  by  the  special 
case  is,  whether  the  plaintiff  in  error  was  justified  in  erecting,  opposite 
and  near  to  the  house  of  the  defendant  in  error,  a  building,  whick 
prevented  the  access  of  light  and  air  through  several  ancient  window^ 
through  which  light  and  air  had  been  accustomed  to  pass  to  the  bouse 
in  question  without  interruption. 

Previously  to  the  erection  by  the  plaintiff  in  error  of  the  buildings 
complained  of,  the  defendant  in  error  made  extensive  alterations  ip 
his  house,  and  in  so  doing  opened  new  and  enlarged  several  of  the  oLi 
windows;  and  it  was  not  disputed  that  the  plaintiff  in  error  was  joati- 
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Qed  in  obstructing  the  bow  apd  the  eplargemepts  of  the  old  window?. 
He  effected  his  obstructiQQ  by  erecting  a  permanent  building  on  his 
own  land  so  near  to  the  bouse  of  the  defeuojint  in  error  as  to  obstruci^ 
the  whole  of  the  lights,  the  old  aa  well  as  th^  new.  The  special  case 
finds  as  a  fact,  that  it  was  impossible  for  him  to  obstruct  or  block  th^ 
new  windows  without  at  the  same  tin^e  obs^ruotipg  or  blocking  that 
portion  of  the  windpws  and  lights  which  occupied  the  site  of  the 
anoient  window^.  And  his  counsel  arguedi  on  the  authority  of 
Rensbaw  v.  Bean,  18  Q.  B.  112  (E.  C.  L.  E.  vol.  83),  that  in  thesq 
circumstances  he  had  a  right  to  erect  the  building  in  question. 

After  it  had  been  so  erected,  the  defendant  in  error  caused  thQ 
altered  windows  to  be  restored  to  their  origipf^l  ptate;  and  he  also 
filled  np  with  brickwork  the  spaces  occupied  by  the  new  windows ; 
and  having  done  this,  he  called  oii  the  plaintiff  in  error  to  remove  the 
building  which  then  blocked  up  the  apcient,  j^nd  only  the  ancient, 
windows.  This  application  was  jiot  complied  with,  and  thereupon 
the  defendant  in  error  brought  his  action  in  the  Court  pf  Common 
Pleas  against  the  plaintiff  in  error  fpr  obstructing  his  ancient  lights, 

At  the  trial,  a  verdict  w^s  found  for  the  plaintiff  in  error,  subject 
to  a  special  case,  which  was  afteriyards  argued  before  the  Court  qf 
Comnion  Pleas ;  and  the  Court  being  equally  divided  in  opinion,  the 
junior  Judge  fol}owipg  the  usual  practice,  withdrew  his  opinion,  and 
judgment  was  then  given  for  the  now  defendant  in  error  according  to 
the  opinions  of  what  was  theu  the  m^'ority  of  the  Court.  The  case 
was  then  brought  to  the  Court  of  error,  where  the  judgment  below 
was  affirmed,  four  of  the  six  learned  Judges,  who  heard  the  case,  cout 
ourring  in  opinion  with  the  Court  of  Common  Pleas  in  favour  of  the 
defendant  in  error,  and  two  dissenting.  The  case  was  then  brought 
by  writ  of  error  to  this  House,  ^pd  the  plaintiff  }n  error  was  heard  at 
the  bar.  We  did  Qot  call  on  the  defendant  in  error  to  support  his 
ease,  being  of  opinipu  that  the  plaintiff  in  errof  had  laid  no  ground 
for  disturbing  the  judgipent  below;  though  our  opinion  was  not 
founded  on  the  s^m^  ground  on  which  the  j^igority  of  the  Judges 
below  seem  to  have  propeeded. 

The  case  rais^  two  questions^-^first,  whether  the  plaintiff  in  error 
was  justified  in  erecting  the  building  whereby  the  access  of  light  and 
4ir  to  the  house  of  the  defendant  in  error  w^s  obstructed?  and, 
secondly,  if  he  was,  then  whether  he  was  boui^d  to  remove  it  after  the 
windows  of  the  defendant's  house  had  been  restored  to  their  ancient 
condition? 

Having  arrived  i^t  the  conclusion  that  the  pl^ntiff  in  error  had  np 
right  to  ere(3t  the  building  complc^ined  of,  t09  pecond  question  doe§ 
'  aot  arise ;  apd  I  will,  therefore,  proceed  to  stc^te  shortly  the  groupds 
on  which  my  opinion  rests. 

The  right  to  enjov  light  through  a  window  looking  on  a  neighbour's 
land,  on  whatever  mundatioi)  it  might  hftvp  rested  previously  to  the 
passing  of  the  2  &  3  Wil).  4,  c,  7%,  depends  now  on  the  provisions  pf 
that  statute.  The  8d  {section  enacts,  that  when  the  access  and  use  of 
light  for  any  dwelling-hous^  or  other  building  shall  have  been  actually 
enjoyed  therewith  for  twentv  years  without  interruption,  the  right 
therein  shall  be  deemed  absolute  and  indefeasible. 
The  special  case  finds,  that  the  windows  of  the  bouse  of  the  defi^pd- 
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ant  in  error  previously  to  the  alterations. made  by  him  in  1857  were 
ancient  windows,  by  which  we  must  understand  windows  through 
which  he  had  enjoyed  access  of  light  without  interruption  for  twenty 
years.  His  right,  therefore,  to  that  light  was,  by  tne  express  pro- 
vision of  the  statute,  absolute  and  indefeasible.  It  is  not  disputed, 
that  when  the  plaintiflF  in  error  erected  his  wall,  he  obstructeii  the 
light  to  which  the  defendant  in  error  was  so  entitled,  and  that  so  he 

})revented  him  from  enjoying  what  the  statute  declares  was  his  abso- 
ute  and  indefeasible  right. 

The  plaintiflF  in  error,  in  justification  of  the  course  he  took,  raised 
his  wall;  and  so  caused  the  obstruction  complained  of;  the  defendant 
in  error  had  made  material  alterations  in  his  house,  enlarging  the  old 
windows,  and  adding  new  ones.  There  was  nothing  to  make  it  un- 
lawful for  the  plaintiff  in  error  to  obstruct  the  access  of  light  to  these 
new  windows,  and  to  so  much  of  the  altered  old  windows  as  did  not 
occupy  the  old  site  through  which  light  had  formerly  passed ;  and  as 
it  was  impossible  to  do  this  without  at  the  same  time  obstructing  the 
light  which  had  previously  passed  through  the  old  windows  (so,  at 
least,  we  must  take  the  fact  to  be),  the  plaintiff  in  error  contends  that 
he  had  a  right  to  obstruct  the  whole. 

I  am  unable  to  comprehend  the  principle  on  which  such  a  claim 
can  rest;  where  a  person  has  wrongfully  obstructed  another  in  the 
enjoyment  of  an  easement,  as,  for  instance,  by  building  a  wall  across 
a  path  over  which  there  is  a  right  of  way,  public  or  private,  any  per- 
son so  unlawfully  obstructed  may  remove  the  obstruction ;  and  if  any 
damage  thereby  arises  to  him  who  wrongfully  set  it  up,  he  has  no  right 
to  complain.  His  own  wrongful  act  justined  what  would  otherwise 
have  been  a  trespass.  But  this  depends  entirely  on  the  circumstance, 
that  the  act  of  erecting  the  wall  was  a  wrongful  act ;  whereas  the  open- 
ing of  a  window  is  not  an  unlawful  act ;  every  man  may  open  any 
number  of  windows  looking  over  his  neighbour's  land ;  and,  on  the 
other  hand,  the  neighbour  may,  by  building  on  his  own  land  within 
twenty  years  after  the  opening  of  the  window,  obstruct  the  light  which 
would  otherwise  reach  it.  Some  confusion  seems  to  have  arisen  from 
speaking  of  the  right  of  the  neighbour  in  such  a  case  as  a  right  to 
obstruct  the  new  lights.  His  right  is  a  right  to  use  his  own  land  by 
building  on  it  as  he  thinks  most  to  his  interest;  and  if,  by  so  doing, 
he  obstructs  the  access  of  light  to  the  new  windows,  he  is  doing  that 
which  affords  no  ground  of  complaint.  He  has  a  right  to  build,  and 
if  thereby  he  obstructs  the  new  lights,  he  is  not  committing  a  wrong. 
But  what  ground  is  there  for  contending,  that  because  his  building  so 
as  to  obstruct  a  new  light  would  afford  no  ground  of  complaint,  there- 
fore, if  he  cannot  so  build  without  committing  a  trespass,  he  may 
commit  a  trespass  7  I  can  discover  no  principle  to  warrant  any  such  ^ 
inference. 

I  will  put  this  case: — Suppose  the  owner  in  fee  simple  of  close  A. 
were  to  build  a  house  at  the  edge  of  close  A.  with  windows  overlooking 
close  B.,  held  by  himself  as  tenant  for  life,  or  by  a  tenant  for  life,  who, 
from  feelings  of  kindness,  would  not  object  to  the  opening  of  the 
windows  of  the  new  house,  at  the  end  of  twenty  years  he  would, 
according  to  the  8d  and  7th  sections  of  the  Act,  have  acquired  an 
absolute  and  indefeasible  right  to  the  access  of  light  across  close  B. 
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It  surely  cannot  be  contended  that  the  remainderman,  because  je  could 
not  otherwise  prevent  the  owner  of  the  house  from  acquiring  mis  right, 
might,  before  the  expiration  of  twenty  years,  come  on  the  und  of  the 
tenant  for  life,  and  tnere  erect  a  building  to  obstruct  the  light  of  the 
new  windows ;  and  yet  the  argument  of  the  plaintiff  in  error  must  go 
this  length,  for  there  is  no  difference  in  principle  between  a  trespass 
OB  the  soil  and  any  other  trespass. 

In  the  case  now  under  discussion,  the  new  windows  were  opened  by 
the  same  person  who  had  a  right  to  access  of  light  through  the  old 
windows;  but  this  might  have  been  otherwise.  Suppose  the  owner 
of  an  ancient  window  on  a  first  floor  not  to  be  the  owner  of  the  second 
floor,  and  that  the  owner  of  that  floor  should  open  a  window  which 
the  owner  of  the  adjoining  land  could  not  obstruct,  without  at  the 
same  time  obstructing  the  ancient  light,  no  one,  I  suppose,  would 
argue,  that  in  such  a  case  the  owner  of  the  land  over-looked  could 
obstruct  the  ancient  light ;  and  yet  I  can  see  no  difference  in  principle 
between  the  two  cases.  It  may  be  said,  that,  in  the  case  I  have  just 
put,  the  owner  of  the  ancient  light  was  in  no  default,  and  could  not  be 
affected  by  the  act  of  a  stranger.  But  neither  is  he  in  any  default 
when  he  opens  a  new  window  himself.  He  does  what  he  lawfully 
may  do;  and  if  the  act  done  is  lawful,  I  do  not  understand  how  the 
consequence  can  be  different  when  it  is  the  act  of  the  party  himself 
and  when  it  is  the  act  of  a  stranger.  If,  after  the  owner  of  the  second 
floor  had  opened  a  new  window,  and  within  twenty  years,  the  owner 
of  the  first  floor  had  purchased  the  second  floor,  would  the  continuance 
by  him  of  the  new  window  authorize  the  neighbour  in  obstructing  the 
old  light,  if  he  could  not  otherwise  obstruct  the  new  one  ?  This  will 
hardly  be  contended.  So,  again,  suppose  the  owner  of  the  first  floor 
to  have  demised  the  second  floor  to  a  tenant,  and  that  he,  without  the 
license  of  his  landlord,  put  out  the  new  window;  this  might  entitle 
the  landlord  to  complain  of  his  tenant  as  having  been  guilty  of  waste, 
but  it  can  hardly  be  contended  that  it  would  justify  the  neighbour  in 
obstructing  the  ancient  light  enjoyed  by  the  landlord.  So,  again,  if 
the  landlord  had  given  his  permission  to  the  tenant  to  open  the 
window,  I  cannot  see  any  difference  which  this  would  make ;  the 
tenant  would,  quoad  hoc,  be  unimpeachable  of  waste;  but  it  would  be 
lawful  to  the  landlord  to  make  such  a  demise,  which  could  not  in  any 
respect  affect  the  relative  rights  of  the  landlord  and  his  neighbour. 

Suppose  the  owner  of  a  house  has  a  right  of  way  to  the  door  of  his 
house  over«his  neighbour's  land — a  case  put  by  Mr.  Justice  Blackburn 
in  his  judgment — the  argument  of  the  plaintiff  in  error  would  go  to 
show,  that  if  the  owner  of  the  house  should  put  a  pane  of  glass  in  his 
door,  his  right  of  way  would  or  might  be  at  an  end ;  for  it  would  be 
lawful  for  the  neighbour  to  obstruct  it,  if  he  could  not  otherwise 
obstruct  the  light. 

I  will  not,  however,  multiply  illustrations.  The  plain  principle 
seems  to  me  to  be,  that  no  one  can  interfere  with  the  absolute  and 
indefeasible  right  of  another,  unless  where  such  interference  is  made 
necessary  by  the  wrongful  act  of  the  party  possessing  the  right. 

I  do  not  attempt  to  disguise  from  myself,  that  unless  the  facts  of 
this  case  can  be  distinguished  from  those  in  Benshaw  v.  Bean,  the 
conclusion  at  which  I  have  arrived  is  directly  at  variance  with  the 
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decision  of  the  Court  bt  Queen's  Bench  in  that  case.  But,  I  own,  I 
think  that  the  facts  there  wer^  substantially  the  same  as  those  now 
before  us,  and  the  Court  decided  there  that  the  obstruction  of  the 
tocient  light  was  in  such  a  case  justifiable.  Lord  Campbell,  in  de^ 
livering  the  judgmettt  of  the  Court  in  that  case^  stated  that  the  Court 
did  not  proceed  on  the  ground  that  the  plaintiff,  whose  Uncient  lights 
were  obstructed,  had  lost  the  right  which  he  had  previously  enjoyed, 
et  having  light  and  ail*  through  such  portions  of  the  new  windows  a3 
had  formed  portiorteof  tht5  ancient  windows;  but  his  Lordship  added,  ^ 
**If  by  the  alterations  Which  the  plaintiff  made  he  exceeded  the  limits 
of  that  right,  and  so  put  himself  into  i)uch  a  position  that  the  excess 
could  not  be  obstructed  by  the  defendant  without  at  the  same  time 
obstructing  the  former  right  of  the  plaintiff^  hd  has  ortly  himself  to 
blame.^'  The  observations  t  haVe  already  made  sufficiently  indicate 
the  reasons  on  which  t  Cannot  assent  to  this  reasoning ;  and  unless 
that  reasoning  be  sound,  the  judgment  cannot  be  supported. 

The  case  of  Benshaw  tK  Bean  was  followed  in  that  of  Hutchinson  9. 
Copestake  not  only  in  the  Court  of  Common  Pleas,  Where  the  decision 
of  the  Court  of  Queen's  Bench  was  considered  to  be  binding,  but  also 
In  the  Exchequer  Chamber,  though  there  some  of  the  Judges  seem  to 
have  proceeded  on  the  special  fects  of  that  case.  It  is,  however,  the 
duty  of  this  House,  as  tne  ultimate  Court  c(  appeal,  to  lay  down  the 
law  on  what  they  consider  to  be  the  correct  principles,  and  though  we 
should  be  slow  to  decide  <K>ntrary  to  the  aecisions  of  the  Courts  of 
Westminster  Hall,  where  they  have  been  long  recorded  and  acted  on, 
even  if  we  see  cause  t6  question  the  grounds  on  which  they  were  sup- 
posed to  rest,  yet  no  such  principle  ought  to  restrain  us  fVom  correct- 
ing what  we  consider  to  have  been  an  erroneous  decision^  pronounced 
only  thirteen  years  ago ;  more  especially  when  we  have,  as  in  this 
'^se,  the  opinions  of  two  very  learned  Judges,  expressing  their  very 
decided  dissent  from  it,  and  when  we  think  we  can  discover  in  the 
judgments  of  the  Chief  Justice  of  the  Common  Pleas,  and  of  Mr. 
Justice  William^,  great  do^btis,  to  put  it  no  higfaeri  of  the  soundness 
of  the  decision  which  we  are  overruling. 

My  clear  opinion  is,  that  the  judgment  below  ought  to  be  affirmed. 

Lord  ChelmspoW). — My  Lords*  I  ngree  with  the  judgment  of  the 
Court  of  Exchequer  Chamber,  but  on  different  grounds  from  those 
on  which  it  proceeded. 

I'he  only  facts  of  the  special  ease  which  are  nec^sary  to  be  noticed 
are,  that  in  making  the  altere.tion8  in  his  house^  which  originally  con- 
sisted of  three  stoHes,  With  one  window  in  each  story^  the  respondent 
altefed  the  windows  iii  the  two  lower  stories,  but  so  as  to  make  them 
both  occupy  part  of  the  old  apertures,  and  retained  the  window  in  the 
third  story  unaltered,  and  built  two  additional  stories,  in  each  of  which  , 
he  put  a  new  window.  That  after  these  alterations  were  completed, 
the  appellant,  who  had  previouilly  made  preparations  for  etecting  a 
warehouse  on  the  site  of  some  old  builnings  whi<^h  he  had  pulled 
down,  built  up  a  wall  to  such  A  height  as  to  obscure  the  whole  of  the 
lights  in  the  respondent's  buildings,  it  being  impossible  (as  the  special 
case  states)  for  the  appellant  to  obstruct  or  block  up  the  upper  windows 
Without  obstrtK^ting  or  blocking  up  the  portion  of  the  windows  or  lights 
"which  occupied  the  site  of  the  ancient  windowa    The  special  case  ako 
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MtidS  that  the  n^v^  upp^r  windows  could  Bot  have  been  obstructed  in 
a  more  convenient  hianher  (bj  which  I  understand  more  convenient 
ibf  tbe  appellaht),  than  by  building  up  a  wall  of  sufficient  height  on 
his  preihises.  After  the  appellant's  wall  wa6  finished,  the  respondent 
caiiaed  the  altered  windows  in  hid  building  to  be  restored  to  their  ori- 
giTial  state,  and  thtd  new  windows  in  the  upper  stories  to  be  blocked 
^p,  tknd  then  balled  upon  the  iappellant  to  pull  down  his  wall  and 
restore  to  the  respondent*^  premises  thdir  feraier  light  and  air.  The 
fLpptgUant  refused,  and  thereupon  the  actioh  wae  breughi 

llpod  this  state  of  facts  two  questions  htive  been  raised.  Firsts ' 
Vrhether  the  appellant  can  justify  the  obstruction  of  the  ancient  lights 
in  the  responaent's  house,  on  the  ground  that  it  was  otherwise  impos* 
$ibTe  for  him  to  obstruct  the  hew  lights.  Secondly,  supposing  him  to 
have  this  right,  whether  it  continuea  after  the  necessity  for  its  exercise 
<^sed^  by  the  discontinuance  of  the  new  lights. 

The  first  qiJieiBtion  bribgs  directly  into  review  before  this  House  the 
decision  of  the  Court  t>f  Queen's  Bench  in  the  6ase  of  Renshaw  v,  Bean> 
Which,  in  its  circumstances  (ad  stated  by  Lord  Campbell  in  his  judg- 
ment), closely  resembled  the  present  case.  This  Court  there  held>  that 
"the  plaintifiT  having  by  the  alterations  which  he  made  exceeded  the 
limits  of  his  former  rights,  and  put  himself  into  such  a  position  that 
the  excess  eould  not  be  bbstructed  by  the  defendant  in  the  exercise 
of  his  lawful  rights  on  his  own  land^  without  at  the  same  time 
tbbstructing  the  fot'mer  right  of  the  plaintiff,  he  had  only  himself  to 
blame  for  the  existence  of  such  a  state  of  things,  and  must  be  con- 
sidered to  lose  the  former  right  which  he  had,  at  all  events,  until  he 
should,  by  himself  doing  away  with  the  excess  and  restoring  his  win- 
dows to  their  former  state,  throw  upon  the  defendant  the  necessity 
for  so  arranging  his  buildings  as  not  to  interfere  with  the  admitted 
right." 

In  this  statement  of  the  grounds  of  decision  the  word  "  right"  does 
toot  appear  to  be  used  with  appropriate  precisioh  and  accuracy.  It  is 
not  correct  to  say  that  the  plaintiff,  by  putting  new  windows  into  his 
house,  or  Altering  the  dimension^  of  the  old  ones,  '*  exceeded  the  limits 
of  his  right,"  becati^e  the  owner  of  a  house  has  a  right  at  all  times 
(apart,  of  course,  from  any  agreement  to  the  contrary)  to  open  as  many 
windows  in  his  house  as  h^  pleases.  By  the  exercise  of  the  right  he 
may  ittAUerially  interfere  with  the  comfort  and  enjoyment  of  his  neigh- 
bour ;  but  of  this  species  of  iniury  the  law  takes  no  cognisance-.  It 
leaves  ev6ry  one  to  his  self-defence  against  an  annoyance  of  this 
description  5  and  the  only  remedy  in  the  power  of  the  fidjoining  owner 
is  to  build  on  his  own  ground,  and  so  to  shut  out  the  offensive  win- 
dows. But  fts  it  would  be  hard  upon  the  owner  of  a  house,  to  which 
the  free  access  of  light  and  air  hM  been  permitted  fo^  a  long  period 
to  continue  fo^  ever  indebted  tx>  tlvft  fbrbearance  of  his  neighbour  for 
tts  enjoyment,  the  Courts  of  law,  upon  the  principle  of  quieting  pos- 
^ssion,  formerly  beld^  that  where  there  had  been  an  uninterrupted 
nse  of  lights  for  twenty  yeari^  it  was  to  be  presumed  that  there  was 
some  gmnt  of  them  by  the  neighbouring  owner;  or  in  other  words, 
that  he  had  by  some  agreement  restrieted  himself  in  the  otherwise 
lawful  employment  ^  his  own  knd^    The  Fresoription  Act  (2  &  8 
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Will.  4,  c.  71)  turned  thia  presumption  into  an  absolute  right,  founded 
upon  user  on  one  side  and  acquiescence  on  the  other. 

It  was  agreed,  on  behalf  of  the  appellant,  that  under  this  Act  the 
right  to  the  enjoyment  of  lights  was  still  made  to  rest  on  the  footing 
of  a  grant.  I  do  not  see  what  benefit  his  case  would  derive  from  the 
establishment  of  this  position ;  but  it  appears  to  me  to  be  contrary  to 
the  express  words  of  the  statute.  The  3d  section  enacts,  that  when 
the  access  or  use  of  light  shall  have  been  actually  enjoyed  for  the  foil 
period  of  twenty  years  without  interruption,  the  right  thereto  shall 
be  deemed  absolute  and  indefeasible,  unless  it  shall  appear  that  the 
same  was  enjoyed  by  some  consent  or  agreement  expressly  made  or 
given  for  that  purpose  by  deed  or  writing. 

By  the  Prescription  Act,  then,  after  twenty  years'  user  of  lights, 
the  owner  of  them  acquires  an  absolute  and  indefeasible  right,  which 
so  far  restricts  the  adjoining  owner  in  the  use  of  his  own  property, 
that  he  can  do  nothing  upon  his  premises  which  may  have  the  effect 
of  obstructing  them.  The  right  thus  acquired  must  necessarily  be 
confined  to  the  exact  dimensions  of  the  opening  through  which  the 
access  of  light  and  air  has  been  permitted.  As  to  everything  beyond, 
the  parties  possess  exactly  the  same  relative  rights  which  they  had 
before.  The  owner  of  the  privileged  window  does  nothing  unlawful 
if  he  enlarges  it,  or  if  he  makes  a  new  window  in  a  different  situation. 
The  adjoining  owner  is  at  liberty  to  build  upon  his  own  ground,  so 
as  to  obstruct  the  addition  to  the  old  window,  or  to  shut  out  the  new 
one,  but  he  does  not  regain  his  former  right  of  obstructing  the  old 
window  which  he  had  lost  by  acquiescence,  nor  does  the  owner  of  the 
old  window  lose  his  former  absolute  and  indefeasible  right  to  it  which 
he  had  gained  by  length  of  user.  The  right  continues  uninterruptedly 
until  some  unequivocal  act  of  intentional  abandonment  is  done  by  the 
person  who  has  acquired  it,  which  will  remit  the  adjoining  owner  to 
the  unrestricted  use  of  his  own  premises. 

It  will,  of  course,  be  a  question  in  each  case,  whether  the  circum- 
stances satisfactorily  establish  an  intention  to  abandon  altogether  the 
future  enjoyment  and  e;cercise  of  the  right.  If  such  an  intention  is 
clearly  manifested,  the  adjoining  owner  may  build  as  he  pleases  upon 
his  own  land ;  and  should  the  owner  of  the  previously-existing  winaow 
restore  the  former  state  of  things,  he  could  not  compel  the  removal 
of  any  building  which  had  been  placed  upon  the  ground  during  the 
interval ;  for  a  right  once  abandoned  is  abandoned  for  ever.  But  the 
counsel  for  the  appellant  carried  their  argument  far  beyond  this  point. 
The  part  of  the  case  which  is  the  most  difficult  for  them  to  encounter, 
is  that  which  relates  to  the  unaltered  window  in  the  third  floor.  As 
to  this  they  contended,  that  the  alteration  of  the  windows  below,  and 
the  addition  of  the  windows  above,  so  changed  the  character  of  the 
previously-acquired  right  to  light  and  air  as  entirely  to  destroy  it. 
but  it  is  not  easy  to  comprehend  how  this  effect  can  be  produced  by 
acts  wholly  unconnected  with  an  ancient  window,  which  the  owner 
has  carefully  retained  in  its  original  state.  And  the  learned  counsel 
did  not  seem  to  expect  much  success  from  their  argument  in  its  appli- 
cation to  the  unaltered  window,  but  directed  it  with  more  plausibility 
to  the  alterations  of  the  windows  in  the  lower  floors.  As  to  these 
they  contended,  that  the  owner  of  ancient  windows  is  bound  to  keep 
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himself  within  their  original  dimensions ;  and  that  if  he  changes  or 
enlarges  them  in  any  way,  although  he  retains  the  old  openings  in 
whole  or  in  part,  he  must  either  be  taken  to  have  relinquished  his 
right,  or  to  have  lost  it.  But  upon  what  principle  can  it  be  said  that 
a  person,  hj^  endeavouring  to  extend  a  right,  must  be  held  to  have 
abandoned  it ;  when,  so  far  from  manifesting  any  such  intention,  he 
evinces  his  determination  to  retain  it,  and  to  acquire  something 
beyond  it  ?  If  under  such  circumstances  abandonment  of  the  right 
cannot  be  assumed,  as  little  can  it  be  said  that  it  is  a  cause  of 
forfeiture. 

It  must  always  be  borne  in  mind,  that  it  is  no  unlawful  act  for  the 
owner  of  a  house  to  break  out  a  window,  or  to  enlarge  an  ancient 
window ;  although,  in  the  latter  case,  some  difficulty  may  be  thrown 
upon  an  adjoining  owner  to  distinguish  the  old  part  from  the  new, 
and  so  to  ascertain  which  part  he  has  a  right  to  obstruct,  and  which 
is  privileged  from  his  obstruction.  The  alterations  may  be  of  silch  a. 
nature  (as  in  the  present  case)  as  to  make  it  impossible  for  him  to* 
prevent  the  further  restriction  of  his  liberty  to  build  on  his  own  pre- 
mises, without  at  the  same  time  interfering  with  the  right  previously^ 
acquired  against  him.  Tet  it  would  be  a  very  strange  extension  of 
the  law  of  forfeiture  to  hold,  that  the  owner  of  an  ancient  window, 
doing  nothing  but  what  he  may  lawfully  do,  loses  his  existing  right, 
because  it  stands  in  the  way  of  the  means  of  interfering  with  an  act 
against  which  the  owner  of  the  adjoining  land  would  otherwise  have 
been  able,  and  would  have  been  entitled,  to  defend  his  property ;  even 
supposing  what  was  done  by  the  respondent  amounted  to  an  unlawful 
encroachment,  the  question  put  by  Mr.  Baron  Alderson,  in  Thomas  v. 
Thomas,  2  C.  M.  &  E.  289,t  appears  to  be  unanswerable — "How  does 
the  plaintiflF,  by  claiming  more  than  he  lawfully  may,  destroy  his  title 
to  tnat  which  he  lawfully  may  claim?"  But  the  Court  of  Queen's 
Bench,  in  the  case  of  Benshaw  t;.  Bean,  held,  that  *' because  the 
respondent,  in  the  exercise  of  his  lawful  rights  in  his  own  land,  could 
not  obstruct  (what  they  called)  the  excess  of  the  plaintift'^s  former 
right,  without  obstructing  that  former  right,  he  haa  only  himself  to 
blame  for  the  existence  of  such  a  state  of  thin^,  and  must  be  consi- 
dered to  lose  the  former  right  which  he  had."  This  doctrine  appears 
to  me  to  be  founded  neither  upon  principle  nor  upon  authority.  It 
amounts  to  this — the  plaintiff,  having  acquired  an  absolute  right  to 
ancient  windows  against  the  defendant,  does  an  act  which  it  was  lawful 
for  him  to  do,  subject  to  the  ri^ht  of  the  defendant  to  render  it  useless ; 
but  because  he  has  contrived  his  measures  so  as  to  prevent  the  defend- 
ant hindering  the  attempt  to  obtain  a  new  right,  without  destroying, 
or  at  least  suspending,  the  exercise  of  the  old,  therefore  the  old  right 
may  be  lawfully  interrupted,  if,  indeed,  it  is  not  altogether  lost. 

it  may  be  said  (and  this  was  urged  in  argument  at  the  bar),  that 
unless  such  is  the  law,  a  person  who  has  an  ancient  window  may 
acquire  a  right  to  an v  number  of  additional  windows,  by  so  contriving 
their  position  as  to  place  them  completely  under  the  protection  of  the 
ancient  window,  and  thus  effectually  prevent  the  aajoining  owner's 
interference  with  them.  Undoubtedly,  this  is  a  very  possible  case ; 
and  yet  there  does  not  appear  to  be  anything  unreasonable  or  unjust 
in  denying,  even  under  such  circumstances,  a  power  over  the  ancient 
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lights  which  did  not  previously  exist.  For  consider  the  ease  upon 
the  presumption  of  a  grant  as  it  stood  before  the  Prescription  Act. 
The  rights  of  the  parties  would,  of  course,  be  tak«i  to  be  regulated 
bj  such  grant,  and  it  would  have  been  contrary  to  principle  to  permit 
the  grantor  to  derogate  from  his  own  grant,  merely  because  he  coald 
not  otherwise  prevent  an  act  which  might  prejudicially  aflFect  him^ 
but  which  the  grantee  was  not  prohibited  from  doing  by  law.  And 
precisely  the  same  consequences  seem  to  follow  from  the  right  being 
now  acquired  by  user  and  acquiescence ;  while  the  user  is  ripening 
into  a  right,  the  adjoining  owner  has  the  power  completely  in  his  own 
hands.  If  he  has  no  objection  to  the  particular  window,  but  is  desi- 
rous of  preventing  any  enlargement  or  alteration  of  it,  or  any  new 
window  beinff  opened,  he  may  inform  his  neighbour  of  his  determina- 
tion to  bulla  up  against  the  window,  unless  hp  will  enter  into  an 
agreement  not  to  enlarge  or  alter  it,  nor  to  open  any  new  one  without 
his  permission.  The  adjoining  owner  can,  therefore,  always  protect 
himself  by  a  little  vigilance ;  and  if  he  allows  rights  to  be  acquired, 
under  shelter  of  which  he  is  prevented  using  his  land  for  the  purpose 
of  defence  against  the  acts  of  his  neighbour^  he  must  blame  his  own 
want  of  foresight  and  precaution,  and  not  the  law,  which  will  not 
permit  an  ancient  right  to  be  invaded  upon  any  such  assumed  ground 
of  necessity. 

I  am,  therefore,  of  opinion  that  the  case  of  Benshaw  v.  Bean  cannot 
be  supported,  and  that  the  appelant  cannot  justify  the  erection  of  his 
wall,  and  the  consequent  obstruction  of  the  ancient  lights  on  the 
respondent's  buildings. 

The  determination  of  the  first  question  in  the  respondent's  favour 
renders  it  unnecessary  to  consider  whether  the  respondent  had  a  right 
to  insist  upon  the  removal  of  the  appellant's  wall  after  he  had  restored 
his  windows  to  their  original  state.  In  the  view  which  I  have  taken, 
it  is  impossible  for  me  to  deal  with  the  second  question  in  the  way  in 
which  It  has  been  treated  in  the  Court  of  Common  Pleas  and  in  the 
Exchequer  Chamber.  If  I  had  been  of  opinion  that  the  acts  of  the 
respondent  conferred  upon  the  appellant  the  power  of  interfering  for 
however  short  a  time  with  the  right  of  the  respondent,  I  should  have 
been  compelled  as  a  consequence  to  hold,  that  the  obstruction  could 
not  be  rendered  temporary  by  any  subsequent  act  of  the  respondent, 
because  a  right  once  lost  can  never  be  revived.  But  it  is  unnecessary 
to  dwell  upon  this  point,  because  it  is  obvious,  that  after  the  decision 
of  this  case,  the  question  can  never  again  be  raised.  I  am  of  opinion 
that  the  judgment  of  the  Court  of  Exchequer  Chamber  ought  to  be 
affirmed.  Judgment  affirmed.(a) 

(a)  Notes  for  referenoe:  8.  o.  9  Jar.  N.  8.  462,  8  Jar.  N.  S.  833;  Hotehinson  v.  Copestake, 
8  C.  B.  N.  8. 102  (E.  C.  L.  R.  toI.  98),  8  Jar.  N.  S.  64;  Rensluw  v.  Bean,  18  Q.  B.  112  (B.  C. 
L.  R.  YoL  83),  16  Jar.  814;  €M«  on  EasemenU  499,  8d  ed. 
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IN  THE  HOUSE  OF  LORDS. 

[Before  tbe  Lobd  Chakcbllor  (Lord  Wsbtbubt).  Lord  Cranworth, 
Lord  Chblusford,  and  other  Lords.] 

EGBERTS  V.  BRETT.— Feb.  18  and  14,  and  Harch  16.(a) 

By  fta  indflDtorBy  A.  oorenanted  to  do  oertain  work,  and  within  ten  dnjs  to  oxecnte  n  bond 
to  B,  for  tb«  due  performanee  of  the  work ;  and  B.  covenanted  to  paj  certain  ■nms  of  monej 
to  A.  for  doing  the  work.  The  bond  was  not  given  within  the  ten  days,  and  B.  refused  to  allow 
A.  to  do  the  work,  and  ivfbted  to  pay  the  sums  of  money :— Held,  on  the  constmotion  of  the 
inttniment,  tiiat  A.  could  not  reooTcr  on  the  eoTenant,  for  the  exeontion  of  the  bond  was  a  eon- 
ditioB  prooedent  to  hia  right  to  recoToiN 

This  was  an  appeal  from  a  decision  of  the  Court  of  Exchequer 
Chamber,  reported  6  Jur.  N.  S.  146,  affirming  a  judgment  of  the 
Court  of  Common  Pleas,  reported  2  Jur.  N.  S.  692. 

The  facts  of  the  case,  the  arguments  on  each  side,  and  the  authori- 
ties, will  be  found  in  the  report  of  the  case  before  the  Court  of  Com- 
mon Pleas. 

Bovill,  Q.  C,  Massey  Dawson,  and  Beasley,  for  the  appellant. 

Mellish,  Q.  C,  and  Horace  Lloyd,,  for  the  respondent. 

Lord  Chancellor. — The  question  on  this  appeal  is,  whether,  hav 
ing  regard  to  the  true  construction  and  intent  of  the  agreement  of  the 
15th  May,  1855,  the  stipulation  that  the  appellant  should,  within  ten 
days  after  the  date  and  execution  of  the  agreement,  give  a  bond  with 
sureties  for  the  due  performance  of  the  covenants  on  his  part,  be  a 
condition  the  previous  fulfilment  of  which,  unless  waived  or  released, 
was  necessary  to  enable  the  appellant  to  maintain  any  action  upon  the 
agreement.  The  case  has  been  learnedly  argued  at  the  bar,  and  many 
decisions  were  cited,  but  the  question  depends  on  simple  principles. 

First,  having  regard  to  the  subject-matter  of  the  agreement  between 
the  appellant  and  the  respondent,  who  was  the  representative  of  a 
Company,  it  is  reasonable  to  suppose  that  the  Company,  who  were 
about  to  intrust  the  appellant  with  the  laying  down  of  a  very  valua- 
ble telegraphic  cable,  should  require  from  the  appellant  securitv  for 
the  due  fulfilment  of  his  contract ;  and  the  requisition  that  the  Dond 
should  be  given  within  ten  days  is  sufficient  to  show  that  it  was  in- 
tended to  precede  any  material  action  under  the  agreement.  The 
appellant,  indeed,  contends,  that  if  he  had  brought  The  Cornwall 
frigate,  or  some  other  suitable  vessel,  alongside  Morden's  Wharf  on 
the  day  of  the  date  of  the  agreement,  or  the  next  day,  the  sum  of 
lOOOZ.  would  have  been  payable  to  him  by  the  respondent  within  a 
week  afterwards;  and  thus  be  insists  that  a  material  part  of  the  con- 
tract might  have  been  performed  before  the  expiration  of  the  ten  days 
allowed  for  the  bond;  and  that,  therefore,  the  giving  of  the  bond  is 
not  a  condition  precedent.  I  cannot  think  that  any  such  great  expedi- 
tion, if  it  was  possible,  was  contemplated  by  the  parties,  or  that  the 
appellant  was  bound  to  act  with  any  such  rapidity.  His  engagement 
is,  that  he  will  forthwith,  at  his  own  expense,  procure  The  Cornwall 
frigate,  or  some  other  suitable  ship  or  vessel,  for  the  purpose  required. 
The  word  "forthwith"  does  not  necessarily  imply  that  this  was  to  bo 

(a)  11  Jar.  N.  S.  STT. 
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done  by  the  appellant  before  he  had  received  the  bond  of  the  respond- 
ent and  his  sureties,  that  is,  before  the  expiration  of  ten  days.  But  if 
the  appellant  had  brought  a  suitable  vessel  alongside  the  wharf  so 
expeditiously  as  to  have  entitled  himself  to  the  sum  of  1000^.,  and  had 
received  that  sum  (which  must  be  the  hypothesis)  within  the  ten  days» 
and  before  the  time  for  giving  his  bond  expired,  I  should  not  have 
thought  that  it  affected  his  liability  to  give  the  bond  within  the 
appointed  time.  It  is  urged  that,  in  the  state  of  things  supposed,  the 
1000^.  might  not  have  been  paid  as  stipulated,  and  so  a  oreach  of 
covenant  by  the  respondent  might  have  occurred  within  the  ten  days. 
If  it  did,  I  should  still  be  of  opinion  that  the  appellant  was  bound  to 
give  or  tender  his  bond  to  the  respondent  within  the  prescribed  time. 
The  right  to  have  the  security  of  two  responsible  sureties  for  the  per- 
formance of  the  appellant's  covenant  was  a  very  material  thing  to  the 
respondent's  Company,  and  of  the  essence  of  the  contract,  and  I  do  not 
think  it  could  be  affected  by  anything  voluntarily  done  by  the  appel- 
lant within  the  ten  days. 

It  was  also  contended  by  the  appellant  that  the  covenants  to  give 
the  bonds  by  the  appellant  and  respondent  respectively,  were  mutual 
covenants  dependent  one  on  the  other,  and  that  there  was  no  default 
of  the  appellant  until  that  instant  of  time  at  which  there  was  a 
like  default  by  the  respondent ;  and  that  the  respondent,  being  in  like 
default,  could  not  defend  himself  by  pleading  the  default  of  the  appel- 
lant. But  I  think  that  this  is  not  the  true  meaning  and  effect  of  the 
contract.  The  engagements  to  give  the  bond  are  not  entered  into  in 
consideration  one  of  the  other ;  but  the  fulfilment  of  his  own  engage- 
ment by  each  of  the  parties  is  a  necessary  preliminary  to  his  right  to 
recover  on  the  agreement.  It  is  the  true  intent  and  object  of  the 
agreement,  that  each  party  should  find  security  within  the  time  pre- 
scribed. If  this  be  not  done  by  either  party,  both  may  be  in  effect 
released  from  the  contract,  which  may  fall  to  the  ground,  but  neither 
party  can  recover  for  breach  of  the  covenants  in  the  agreement  unless 
he  has  performed  this  precedent  obligation.  I  therefore  think  that 
the  judgment  of  the  Court  below  should  be  affirmed. 

Lord  Cbanworth. — I  think  that  the  judgment  of  the  House  ought 
to  be  for  the  defendant  in  error.  I  agree  with  the  opinions  of  the 
learned  Judges,  that  the  giving  of  the  bond  must  have  been  intended 
to  be  a  condition  precedent  to  any  right  of  action  for  breach  of  any 
of  the  covenants  contained  in  the  indenture.  On  any  other  hypothesis 
the  bond  would  be  useless.  No  doubt,  as  there  was  a  covenant  by 
each  party  with  the  other,  to  give  a  bond  with  sureties  within  ten 
days,  if  default  was  made  in  giving  a  bond,  a  right  of  action  would 
accrue  for  breach  of  that  covenant,  but  such  an  action  could  produce 
no  fruit  to  the  party  recovering  in  it  If  brought  before  breach  of 
any  of  the  other  covenants  it  could  only  result  in  nominal  damages. 
If  brought  afler  a  breach,  no  damages  could  be  recovered,  except 
such  as  would  have  been  recoverable  in  an  action  founded  on  the 
breach  itself.  It  would  give  no  right  against  any  sureties,  the  obtain- 
ing of  which  right  was  the  sole  object  of  the  bond. 

it  was  argued  that  the  circumstance  that  the  bonds  were  to  be  given, 
not  immediately,  but  within  ten  days,  was  inconsistent  with  the 
hypothesis  of  a  condition  precedent.    A  breach,  it  was  suggested. 
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might  occur  within  the  ten  days,  and  so  a  right  of  action  might  accrue 
"before  any  bond  need  have  been  given.  This  does  not  appear  to  be 
consistent  with  the  hypothesis  of  a  condition  precedent.  Probably 
the  parties  knew  that  practically  no  breach  could  occur  within  the 
ten  aays.  But  even  if  that  is  not  so,  the  party  damnified  by  a  breach 
of  covenant  within  ten  days  might,  by  giving  his  bond,  put  himself  in 
a  condition  to  sue  for  the  breach,  for  it  would  certainly  be  no  answer 
on  the  part  of  the  defendant  sued  for  the  breach  to  say  that  he  had 
not  given  his  bond.  Suppose,  for  instance,  that  the  plaintiff  had,  on  j 
the  day  of  the  date  of  the  indenture,  moored  a  proper  ship  alongside 
Morden's  Wharf,  but  that,  after  the  expiration  of  seven  days,  the 
defendant  refused  to  pay  him  the  1000?.  The  plaintiff,  if  he  had 
given  a  proper  bond,  with  sureties,  to  the  defendant,  would  then  have 
been  in  a  condition  to  maintain  an  action  for  breach  of  covenant 
against  the  defendant,  whether  he  had  or  had  not  given  a  proper  bond 
to  the  plaintiff.  But  it  was  argued,  that,  even  assuming  the  giving 
of  the  bonds  to  be  conditions  precedent,  still  they  must  be  treated  as 
mutual  and  dependent  conditions ;  and  that  the  defendant,  who  had 

?iven  no  bond  to  the  plaintiff,  could  not  insist  on  the  want  of  such  a 
ond  from  him.  I  do  not  feel  the  force  of  this  argument.  There  is 
nothing  in  the  indenture  making  it  obligatory  on  either  party  to  apply 
to  the  other  for  his  bond.  By  giving  the  required  bond,  the  party 
giving  it  puts  himself  in  a  condition  of  enforcing,  if  he  thougnt  fit, 
the  performance  of  the  covenants.  If  neither  party,  as  was  the  case 
here,  gave  any  bond,  neither  party  could  sue  for  any  breach  of  cove- 
nant. This  was  the  opinion  of  the  Courts  below,  and  in  that  view  of 
the  case  I  concur. 

Lord  Chelmsford. — I  agree  with  the  decision  in  the  Court  of 
Exchequer  Chamber,  affirming  the  judgment  of  the  Court  of  Common 
Pleas. 

The  question  is,  whether  the  fourth  plea  is  an  answer  to  the  action, 
or,  in  other  words,  whether  the  giving  the  bond  by  the  plaintiff  was 
a  condition  precedent  to  his  right  to  recover  damages  from  the  defend- 
ant for  his  non-fulfilment  of  his  part  of  the  agreement.  The  only  parts 
of  the  deed  necessary  to  be  noticed  are — first,  the  covenants  of  the 
plaintiff  that  he  would  forthwith,  at  his  own  expenpe,  procure  The 
Cornwall  frigate,  or  some  9ther  suitable  ship  or  vessel,  and  should 
and  would  stow,  or  cause  to  be  stowed,  on  board  the  said  ship  or 
vessel,  the  submarine  telegraphic  cable,  which  was  150  miles  in  length, 
or  thereabouts,  and  was  then  at  Mordents  Wharf,  East  Greenwich, 
and  should  do  various  acts  in  fitting  out  and  provisioning  the  ship  or 
vessel,  and  providing  sufiEicient  officers  and  crew,  and  should  and 
would  do  ana  perform  all  the  several  acts  thereinafter  covenanted  to 
be  performed  by  him,  the  plaintiff,  and  have  the  said  ship  fully, 
equipped  in  all  respects,  and  ready  for  sea,  at  the  Nore,  on  or  before 
the  15th  July  then  next ;  secondly,  the  covenants  of  the  defendant  to 
pay  to  the  plaintiff  5000^.  by  the  instalments,  and  at  the  times  there- 
inafter mentioned — that  is  to  say,  the  sum  of  10002.  on  or  before  the 
expiration  of  seven  days  after  the  arrival  of  the  said  ship  or  vessel 
alongside  Morden's  Wharf  aforesaid,  and  the  sum  of  2000Z.  on  or 
before  the  expiration  of  twenty-one  days  after  the  said  ship  should 
have  arrived  alongside  Morden's  Wharf  aforesaid,  and  the  sum  of 
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2000Z.,  the  remainder  thereof,  when  and  so  soon  as  the  said  ship  should 
put  to  sea  from  the  Nore ;  and,  lastly,  the  stipulation  for  mutual  bonds, 
in  these  terras:  "And  it  is  hereby  agreed  and  declared^  that  for  the 
true  performance  of  the  covenants  by  the  plaintiff,  hereinbefore  con- 
tained, and  for  the  securing  any  penalties  which  he  may  incur  under 
these  presents,  the  plaintiff  and  two  responsible  sureties  shall,  within 
ten  days  from  the  execution  of  these  presents,  give  and  execute  to  the 
defendant  a  bou<i,  in  the  penal  sum  of  5000Z. ;  and  for  the  due  per- 
formance of  the  covenants  on  the  part  of  the  defendant  hereinbefbfe 
contained,  the  defendant  and  two  responsible  sureties  shall,  within 
ten  days  from  the  execution  of  these  presents,  give  and  execute  to  tbe 
plaintiff  a  bond  in  the  penal  sum  of  50001" 

The  learned  counsel  for  the  plaintiff  argued  that  tlie  covenant  on 
the  part  of  the  plaintiff  to  give  the  bond  could  not  be  intended  to  he 
a  condition  precedent,  because  he  was  forthwith  bound  to  procure  the 
ship  or  vessel,  so  that  he  was  to  do  an  act  before  the  ten  days  had 
expired  within  which  the  bond  was  to  be  given ;  and  also  that  the 
defendant,  having  covenanted  to  pay  the  plaintiff  lOOOZ.  on  or  before 
the  expiration  of  seven  days  after  the  arrival  of  the  ship  or  vessel  at 
Morden's  Wharf,  and  the  monev  bein^  appointed  to  be  paid  on  a  day 
which  might  happen  before  the  expiration  of  the  ten  days  within 
which  the  bond  was  to  be  given,  the  giving  of  the  bond  could  not  be 
a  condition  precedent,  according  to  the  first  rule  upon  the  subject  of 
dependent  and  independent  covenants,  laid  down  in  the  not^  to 
Pordage  v.  Cole,  1  Wms.  Saund.  819.  They  also  contended  that,  the 
case  fell  within  the  third  rule  stated  in  these  notes,  as  it  was  a  cove- 
nant going  only  to  part  of  the  consideration,  the  breach  of  which 
might  be  paid  for  in  damages.  These  rules  are  not  proposed  for  the 
purpose  of  absolutely  determining  the  dependence  or  independence  of 
covenants  in  all  cases,  but  merely  as  furnishing  a  guide  to  the  disco- 
very of  the  intention  of  the  parties.  For,  as  Lord  Kenyon  said  in 
Porter  v.  Shepherd,  6  T.  R.  668.  "  Conditions  are  to  be  construed  to 
be  either  precedent  or  subsequent,  according  to  the  fair  intention  of 
the  parties,  to  be  collected  from  the  instruments,  and  technical  words 
(if  there  be  any  to  encounter  such  intention)  should  give  way  to  that 
intention." 

Now,  what  may  fiiirly  be  considered  to  have  been  the  intention  of 
the  parties,  upon  the  whole  scope  and  object  of  the  deed  in  question  ? 
Putting  the  agreement  in  a  short  form,  it  amounts  to  this : — The 
defendant  says  to  the  plaintiff,  in  consideration  of  your  doing  certain 
acts,  and  giving  me  a  bond  with  sureties  to  secure  the  performance 
of  your  covenants  to  do  these  acts,  I  will  pay  you  a  sum  of  5000t, 
^and  give  you  a  bond  with  sureties  to  secure  the  payment.  And  the 
plaintiff,  on  the  other  hand,  covenants  to  do  the  acts  and  to  give  the 
bond,  in  consideration  of  the  performance  by  the  defendant  of  tbe 
covenants  on  his  part  to  be  performed.  Upon  this  short  summary  of 
the  deed,  there  could  scarcely  be  a  doubt  that  eiither  party  might 
refuse  to  perform  bis  part  of  the  agreement  until  he  was  secured  bj 
(the  bond  of  the  other.  But  the  counsel  for  the  plaintiff  say,  that  the 
jmrticular  terms  of  the  deed  show  that  thb  could  not  be  the  inteortion. 
In  particular,  they  lay  great  stress  on  the  word  ''forthwith"  fn  the 
plaintiff's  covenant  to  procure  the  vessel,  which  they  interpreted  to 
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mean  "  immediately ;"  and  they  urged  this  as  a  proof  that  the  giving 
tbe  bonds  could  not  be  meant  to  be  conditions  precedent,  because  this 
act  of  the  plaintiff  must  necessarily  have  been  done  before  the  expi- 
ration of  the  ten  days,  to  the  last  moment  of  which  the  defendant  was 
at  liberty  to  delay  the  execution  of  the  bond.  And  they  also  insisted 
upon  the  clause  for  payment  by  the  defendant  of  lOOOZ.  before  the 
expiration  of  seven  days  after  the  arrival  of  the  vessel  at  Morden's 
"Wharf,  which  might  have  happened  within  the  ten  days ;  and,  there- 
fore, they  argued,  that  tbe  case  in  both  these  respects  was  within  the 
first  rule  in  the  notes  to  Pordage  v.  Cole,  1  Wms.  Saund.  319. 

It  appears  to  me  that  too  great  force  was  attributed  to  the  word 
"  forthwith,"  in  the  agreement,  and  tha*  all  that  was  meant  by  it  was, 
that  the  plaintiff  was,  without  delay  or  loss  of  time,  to  procure  a  suit- 
able vessel  for  receiving  the  telegraphic  cable;  and  to  quicken  his 
diligence,  the  defendant  covenanted  to  pay  him  lOOOZ.  within  seven 
days  after  the  arrival  of  the  vessel  at  Morden's  Wharf.  Out  of  regard 
to  his  own  interest,  too,  the  plaintiff  would  use  all  his  expedition  in 
commencing  the  performance  of  the  agreement,  because,  unless  he 
had  the  vessel  with  the  cable  on  board  equipped  and  ready  for  sea  by 
the  15th  July,  he  would  have  been  liable  to  pay  2001.  per  week  for 
his  default  I  think  that  the  plaintiff  could  not  have  been  compelled 
to  take  a  single  step,  nor  to  incur  the  smallest  expense  towards  pro- 
curing the  vessel,  till  he  was  secured  by  having  the  defendant's  Yxmd ; 
and  that,  if  he,  chose  to  proceed  without  having  this  security,  every- 
thing he  did  was  at  his  own  peril.  If  the  ^defendant  wished  to  obtain 
the  plaintiff's  progress  within  the  ten  days,  he  might  have  executed 
and  delivered  nis  bond,  and  then  he  would  have  performed  all  that 
was  required  of  him  till  the  first  instalment  of  the  5000^.  became  due. 
It  is  a  strong  circumstance  indicative  of  the  intention  of  the  parties, 
that  the  stipulations  with  respect  to  the  mutual  bonds  should  be  con- 
ditions precedent,  that  these  stipulations  follow  aU  the  covenants 
entered  into  on  both  sides,  and  that  thev  are  agreed  and  declared  to 
be  given  "for  the  true  performance  of  the  covenants  hereinbefore 
contained."  They  are  ooviously  intended,  therefore,  to  be  mutual 
eecurities  for  the  performance  of  all  the  covenants  by  each  of  the 
parties  respectively.  This,  I  think,  takes  away  all  ground  for  saying 
that  the  covenants  for  giving  the  bonds  go  only  to  part  of  the  consi- 
deration, and  that  a  breach  of  them  may  be  paid  for  in  damages. 
Though,  strictly  speaking,  they  enter  into  and  form  part  of  the  con- 
sideration on  both  sides,  yet  they  extend  to  the  whole  of  the  covenants 
contained  in  the  deed,  and  are  an  essential  and  vital  part  of  the  agree- 
ment between  the  parties. 

Nor  is  it  easy  to  .see  how  a  breach  of  them  could  be  compensated 
in  damages,  or  what  estimate  could  be  formed  of  the  measure  of  dam- 
ages for  their  non-fulfilment.  I  do  not  think  that  anvthing  in  favour 
of  the  plaintiff  can  be  made  of  the  circumstance  of  tne  defendant  not 
having  given  his  bond.  It  appears  to  me  that  the  mutual  default  of 
the  parties  had  the  effect  of  virtually  putting  an  end  to  the  agreement, 
because  neither  of  them  was  in  a  situation  to  insist  upon  peiformance 
by  the  other.  A  supposed  case  was  put  at  the  bar,  of  the  plaintiff, 
after  the  ten  days  had  expired  without  his  bond  having  been  given, 
going  on  to  perform  his  covenants,  and  afterwards,  in  an  action  to  reco- 
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ver  the  amount  stipulated  to  be  paid  by  the  defendant,  being  met  by  a 
plea  of  the  non-performance  of  the  condition  precedent.  I  have  no 
difficulty  in  saying,  that  in  such  a  case  the  party  who  may  avail  him- 
self of  the  non-performance  of  a  condition  precedent,  but  who  allows 
the  other  side  to  go  on  and  perform  the  subsequent  stipulations,  has 
waived  his  right  to  insist  upon  the  unperformea  condition  precedent 
as  an  answer  to  the  action.  Looking  at  the  whole  of  the  deed,  I  am 
satisfied  that  it  was  the  intention  of  the  parties  that  each  should 
receive  from  the  other  a  bond  as  a  security  for  the  performance  of 
the  covenants  before  either  was  bound  to  proceed  to  perform  any  of 
the  stipulations  contained  in  the  deed.  For  these  reasons  I  think 
that  the  judgment  of  the  Court  of  Exchequer  Chamber  ought  to  be 
affirmed.  Judgment  affirmed.(a) 

(a)  Kotos  for  refennoe.— 8.  C,  6  Jar.  K.  S.  146;  2  Jor.N.  S.  592;  Pordage  v.  Cole  (1  Wms. 
Saund.  320  b.) 

IN  THE  COMMON  PLEAS.    HILARY  TERM. 

[Before  Eble,  C.  J,,  "Williams,  J,  Willbs,  J.,  and  Keatino,  J.] 
THELWALL  v.  YELVERTON.    Jan.  80, 1864.(a) 

The  plaintiff,  haring  endeavoared  for  two  years  to  serve  the  defendant  peraonallj  with  « 
writ  of  sammons,  at  length  snoceeded  in  doing  so  in  the  streets  of  Paris.  On  an  application  to 
be  allowed  to  proceed  withoat  service  of  the  declaration,  ander  the  18th  section  of  the  Common 
Law  Procedure  Act,  1852— Held,  that  the  plaintiff  most  make  reasonable  efforts  to  serve  tho 
leolaration. 

Bruce  moved,  under  the  18th  section  of  the  Common  Law  Pro- 
cedure Act,  1852,  for  leave  to  proceed  in  an  action  without  service 
of  the  declaration.  The  action  was  brought  on  a  judgment  of  the 
Court  of  Queen's  Bench,  Ireland,  to  recover  782?.  lis,  2d.  The  writ 
was  issued  in  1862,  and  renewed  from  time  to  time,  the  plaintiff  being 
unable  to  effect  service  on  the  defendant.  On  the  6th  January,  1864, 
the  defendant  was  found  in  the  streets  of  Paris,  and  was  served  with 
the  writ,  but  the  plaintiff  was  unable  to  discover  where  the  defendant 
resided. 

Erlk,  C.  J. — If  we  see  that  reasonable  efforts  have  been  made  to 
serve  the  declaration,  we  will  allow  you  to  take  this  extraordinary 
course,  but  we  think  that  the  writ  only  having  been  served  on  the  6th 
January,  is  too  recent.  You  must  satisfy  us  that  you  have  made 
reasonable  efforts. 

Williams,  J.,  Willes,  J.,  and  Keating,  J.,  concurred. 

Bule  refused. 

(a)  10  Jar.  N.  S.  295. 
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of  an  illegalitj  or  inmorality  in  tho  eonsi- 
deimtion,  cannot  be  relied  on  in  support  of 
»  count  upon  an  account  stated.  Kennedy  t. 
Broun,  677 

Evidence,  to  eupport, 
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AMENDMENT. 
Adding  Partiee, 

In  an  action  against  baron  for  goods  sold  to 
the  feme  dum  sola,  it  is  not  competent  to 
the  Judge  at  Nisi  Prius  to  amend  the  record 
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[ANCIENT  LIGHTS. 

1.  The  right  to  an  ancient  light  now  depends 
upon  the  2  A  3  Will.  A,  c.  71  (the  Act  short- 
ening the  time  of  prescription),  and  not  upon 
any  presumption  of  grant  or  fiction  of 
license;  and  being  an  absolute,  indefeasible, 
and  unqualified  statutory  right,  cannot  be 
lost  by  a  subsequent  intermission  of  enjoy- 
ment, not  amounting  to  intentional  abandon- 
ment, nor  csn  it  be  prejudiced  by  an  attempt 
to  extend  the  access  of  light  beyond  that 
access  which  has  so  become  indefeasible. 
Tapling  y.  Jonee,  876 

2.  The  **  right  to  obstruct  light"  possessed  by 
the  owner  of  a  servient  tenement  is  simply 
his  right  of  building  on  his  own  land,  and 
the  opening  of  new  windows  by  the  owner 
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of  the  dominant   tenement  neither  confers 
nor  enlarge!  f  uch  rights     Tapling  y.  Jonet, 

876 

3.  The  '*  invasion  of  priyacy  by  opening  win- 
dows" is  not  a  legal  wrong  or  injury,  the 
opening  of  new  windows  being  in  law  an 
innocent  act.  Id. 

4.  Accordingly,  where  the  owner  of  a  dominant 
tenement,  whilst  presenring  one  ancient 
window,  altered  old  windows,  and  opened 
new  windows  npoa  the  same  si^e  4>f  bis 
house,  so  that  the  owner  of  the  serrient 
tenement  wss  obliged,  in  obstmeting  the 
new  and  altered  lights,  also  to  obstmot  the 
ancient  lights— Held,  that  saeh  obstmotion 
was  illegal.  Id. 

6.  Renshaw  v.  Bean,  18  Q.  B.  112;  16  Jur.  8U 
and  Hutchinson  «.  Copestake,  8  C.  B.  N.  8. 
102,  8  Jur.,  K.  S.  U,  OTemled.  Id,} 

ANTIQUARIAN  RESEARCHES. 

Sm  Costs,  S.  t 

APPEALS. 
From  Juttiee; — see  JdstxckS. 
Co$t9  of  AppeaU  from  tkt  County  Court,' 
Costs,  7. 


ARBITRAMENT. 
Ctrifninty  of  Award, 
1.  By  bond  of  submission  dated  the  19th  of 
March,  1859,  it  was  referred  to  an  arbitra- 
tor to  determine  of  and  concerning  all  mat- 
ters of  accounts  then  pending  between  A. 
and  B.  The  arbitrator,  by  his  award,  reciting 
the  submission,  awarded  "  of  and  concern- 
ing the  premises,"  that,  <'  up  to  the  Slst  of 
Ootober,  1867,  the  accounts,  between  A.  and 
B^  in  reference  to  ihe  Wonldham  Court 
Parm,  were  adjusted,  and  that  the  balance 
then  due  from  A.  to  B.  amounted  to  43142. 
14«.  10(/. ;  and  that  no  partnerthip  exitted 
hetteeen  A.  and  B,  in  tetp9«i  of  <ft«  §aid 
Wouldham  Court  Farm :"  and  he  Axrther 
awarded  **  that  A.  do  pay  to  B.  the  sum  of 
781/.  6«.  Sd.,  the  amount  due  from  him  in 
respect  of  the  Wouldham  Court  Fann  afore- 
said ;  and  that  the  said  A;  do  pay  to  the 
•aid  B.  the  sum  of  1137/.  17s.  due  from  him 
to  B.  in  respect  of  shares  in  the  Wouldham 
Cement  Company,  and  that,  on  payment  of 
tueh  Uut-mentioned  €um,  tks  §aid  B,  do  deli' 
«  ver  to  the  eaid  J.  118  eharm  in  the  eaid 
Womldhmm  Cement  Company  held  by  him  ae 
«o//«tero/  eeenrityfor  tke  eaid  enm,** 

In  an  action  brought  by  the  executors  of 
3.  to  enforce  payment  of  the  two  sums  so 
•warded,— Held,  that  the  award  was  not  un- 
csfftain,  and  that  the  arbitrator  had  not  ex- 
ceeded the  authority  giyen  to  him  by  tho 
submission,  in  awanUng  that  no  partnership 
existed  between  A.  and  B.,  or  that  the  shares 
held  by  B.  as  collateral  security  for  the  1 137L 
17s.  should  be  deliyered  up  to  A.  on  psjment 
of  that  sum.    Harrieon  y.  Lay,  528 


Remitting  hack  Ateard/or  Mietake  of  tke 
Arbitratur. 

2.  Where  an  arbitrator  had  awarded  the  plain- 
tiff less  than  202.  in  an  action  of  contract, 
but  by  inadyertence  had  omitted  to  certify 
that  the  cause  was  lit  to  be  tried  before  a 
Judge  of  a  superior  Court, — ^the  Court  nU 
lowed  the  matter  to  go  back  t«  the  arbitrator 
for  amendment  at  the  expense  of  the  plain- 
tilt     Croee  y.  Croee,  2M 

ATTORNEY. 
Strikiuy  off  the  RolL 

1.  Time  for  movtw^.] — Where  an  attorney  was 
oonyicted  of  embexilement,  and  sentenced  to 
seyen  years' penal  seryitude,  in  July,  1861, 

.  an  application  to  strike  him  off  the  roll  was 
held  not  to  be  too  late  in  Michaelmas  Tenn, 
1862.     In  re  Oeorge  Tkomptoti,  288 

2.  Service  of  rule."] — The  rule  for  that  purpose 
may  be  serred  upon  the  prisoner.  /rf. 

AVERAGE. 
^ee  LiXH,  2. 

BALTIC  RATES. 
JSee  Shzppihg,  2. 

BANKRUPT. 

The  Utth  Section  of  the  24  d:  25  VieL  e.  184, 
not  Retroepeetite. 

1.  The  166th  section  of  the  Bankraptey  aad 
Insolyent  Act,  1861,  has  not  a  retrospective 
operation.    Reed^  app.,  Wiggine,  resp ,   220 

2.  Therefore,  the  repeal  of  the  202d  section  of 
the  12  *  13  Viet  c.  106,  by  the  aboye-men- 
tioned  Act  does  not  make  available,  even  in 
the  hands  of  a  boot  fide  holder  for  value 
without  notice,  a  negotiable  instmmeot  de- 
clared void  by  the  repealed  section,  where 
the  endorsement  was  made  and  the  instrm- 
ment  became  due  after  the  Act  of  I86I  eame 
into  operation.  /<!. 

Deed  of  Arr€tngement  under  24  <fr  25  VieL  c 
184,  «.  192. 

8.  The  deed  of  arrangement  contemplated  by 
the  192d  section  of  tho  Bankruptcy  Aet,  1861 
(24  A  25  Vict  0.  134),  is  one  which  b  made 
for  the  benefit  of  all  the  creditors  of  the 
debtor,  and  to  which  all  m^  become  parties. 
Berridge  v.  Abbott,  567 

4.  A  deed,  therefore,  which  in  terms  exeludes 
all  creditors  who  do  not  execute  within  a 
given  time,  affords  no  defbnce  to  an  aotioB 
byaereditornotapartythersleb  M. 

BARRISTER. 

InwapeMe  i^  Contraeting  for  Fern, 

I.  A  promise  made  by  a  client  to  pay  money  to 

a  counsel  for  bis  advocacy,  whether  asade 

before  or  during  or  after  the  litigation,  has 

no  binding  effect    Kennedy  y.  Bromm,    677 


BARRISTER. 


BOND. 
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2.  The  relation  of  oonnsel  and  client  renden 
the  parties  mutaallj  incapable  of  making 
anj  contract  of  hiring  and  senrice  concern- 
ing advocaoj  in  Utigatioou  XenmMi^  t. 
Sromn,  677 

8.  A  claim  which  is  absolutely  Toid  bj  reason 
of  an  illegality  or  immorality  in  the  consi- 
deration, cannot  be  relied  on  in  support  of  a 
eoont  upon  an  aeconnt  stated.  Jd. 

BEER-SHOP  KBSPEK. 
Offence  against  tk€  IJb  ^  IT.  4,  e.  85,  m.  4,  17.  | 

1.  A  person  licensed  to  sell  beer  by  retail,  "to' 
be  dmnk  or  consumed  off  the  jpremUtB,**  sup- 
plied a  pint  of  beer  to  a  trareller  who  sat 
upon  a  bench  placed  and  fastened  against 
the  wall  of  the  house,  returning  the  mug  in' 
which  he  was  serTed,~Heid,  that  the  beer- 
shop  keeper  was  properly  convicted  of  the 
offence  of  selling  beer  to  be  drunk  <m  the 
premUes,  within  the  4  ft  5  W.  4,  e.  85,  s.  17. 
Oro9§,  app.,  Watu,  resp.,  239 

-2.  The  Justices  are  not  warranted  in  adjudi- 
cating a  foHbituxv  of  the  Heense  without 
legal  proof  of  a  former  conviction :  a  mere 
reference  to  the  records  of  tSie  petty  ses- 
sions, where  former  oonriotions  were  en- 
tered, will  not  suffice.  Id, 

BILL  OF  EXCHANOB.  | 

Coneideration  for. 

1.  A.  died,  leaving  a  will  which  contained  a 
bequest  of  tOl.  to  B.  The  wiR  (which  was 
assumed  to  be  invalid)  being  in  the  hands 
of  B.,  and  C,  the  heir  at  law,  being  desirous 
of  obtaining  possession  of  it,  it  was  agreed 
between  them,  that,  upon  C.  giving  a  prom-| 
issory  note  for  60f.  payable  on  demand  to  B.,; 
the  will  should  be  deposited  (together  with 
•the  note)  with  one  0.,  to  -be  delivered  «p  toj 
•0.  on  his  paying  the  601.  Subsequeiitly,  a 
meeting  of  all  the  parties  interested  in  the. 
property  took  plaee,  and  0.  indueed  B.  to 
procure  the  will  from  O.  for  the  inspection 
•of  his  (B.'s)  attorney.;  which  she  did;  and 
«t  this  meeting  a  general  settlement  took 
l>laee  upon  the  footing  that  the  will  was  not 
a  valid  instrument,  nothing  being  then  said 
about  the  promissory  note.  The  will,  how- 
ever, remained  in  the  hands  >of  C.'«  attorney  : 
— Held,  that  there  was  a  sufficient  consider- 
ation for  the  note,  and  that  B.  might  main- 
tain an  action  upon  it,  although  it  had  never 
been  actually  delivered  to  B.  with  C.'s 
authority.    Smith,  app.,  Smith,  resp.       418 

Aeeeptanee  hf/  a  Mtmber  of  a  Firm, 

2.  One  who  takes  Atom  a  mraiber  of  a  trading 
Arm,  in  satis&ction  of  his  separate  debt,  a 
negotiable  security  In  the  name  of  the  part- 
oiership,  is  bound  to  show  that  it  was  accepted 
or  endorsed  with  the  concurrence  of  the  other 
partners.    Levereon  v.  Lane,  278. 

Z,  Bipley  v.  Taylor,  1  East  175,  distinguUhed. 

Jd. 


Paymettt  by  Drawer, 
i.  A  vested  right  of  notion  in  the  MAw 
against  the  aoeeptor  of  a  biU  <^  esehanco 
«aii  iB.faBeral  «idy  begot  lid  of  by  a  release 
or  by  an  accord  and  satisfaction  as  between 
theuL  But,  if  the  bill  is  an  accommodation 
bill,  and  the  holder  has  notice  of  that  Act 
when  he  looeives  It,  payment  by  t3»e  drawer 
is  a  oomplote  discbarge.    Cock  v.  Lieier,  543 

5.  Bills  which,  as  between  A.  and  B.,  the 
respective  drawers,  and  C,  the  acceptor,  were 
in  the  nature  of  accommodation  paper,  were 
endorsed  to  the  plaintiffs,  for  value,  and  with 
out  notice  of  their  character.  A.,  B.,  and  C. 
evnatnaliy  flopped  payment :  and,  upon  the 
winding  up  of  their  esUtes  under  inspection, 
the  plaintiffs  received  on  account  of  the  bills 
drawn  by  A.  upon  C.  4«.  in  the  pound  from 
A.'s  estate,  and  16«.  in  the  pound  from  the 
estate  of  C. ;  and,  upon  the  bills  drawn  by 
B.  upon  C,  they  received  5«.  Id.  in  the  pound 
from  the  estate  of  B.,  and  14«.  bd,  in  the 
pound  Avm  ttie  estate  of  C.  Upon  the  nesidt 
of  the  whole  tnmsaotions  of  coneignnent 
and  discount  between  A.  and  6.  and  the 
plaintiiSs,  therenmaineda  large  balance  due 
to  the  latter ;  and  they  sued  C.  upon  his 
aoeeptaaces,  seeking  to  recover  the  differ- 
anoe  between  the  sums  paid  thereon  by  him 
and  the  amonnt  of  the  several  bills,  and 
interest:— Held,  that  they  were  not  entitled 
to  maintain  the  action  either  in  their  own 
right  or  as  trustees  for  A.  or  B.  Id, 

6.  Jones  v.  Broadhuxst,  9  G.  B.  173  (E.  €.  L.  R. 
vol  67),  observed  upon.  Id, 

Declared  void  by  the  12  df  U  Vict,  e,  106,  #. 
202,— Me  Bakkrvpt,  2. 


BILL  OF  LADING. 
See  Shippihg,  2. 

BILL  OF  SALE. 

Affidavit  under  17  ^  18  Vict,  e,  36. 

Oommieeioner.] — ^An  affidavit  iiled  with  a  bill 
of  aale  under  the  BUls  of  Sale  Aot,  17  A  18 
Vict  e.  36,  8.  1,  was  intituled  "In  the 
Queen's  Bench,"  and  the  person  before  whom 
it  was  sworn  desoribed  himself  as  "  a  com- 
missioner  for  taking  affidavits  in  the  Sz- 
ehequer  of  Pleas  «t  Westminster :"-- Held 
•sufficient;  for  that  the  Court  would  prasame, 
until  the  contrary  was  shown,  omnia  rite  esse 
acta,  and,  if  the  commissioner  had  in  fact 
authority  to  take^e  affidavit,  peijury 'Biight 
itt  assigned  on  it.    OftdMy  r.  Courtoie,  4)34 

BONA  FmES. 
See  'None*  op  Aonoir. 

BOKD. 
Conetruction  of  Condition, 
By  the  condition  of  a  bond,  the  obligor  wu  to 
pay  the  money  by  monthly  iostalmentq^  and 


BOND. 


CONTBACT. 


"  when  and  u  often  as  he  ahonld  make  de- 
fttolt  in  the  payment  of  any  of  the  said 
monthly  instalments,  he  should  pay  to  the 
obligees  1«.  in  the  pound  for  eocA  and  •very 
pound  of  the  sud  instalment  so  left  unpaid :" 
— Held,  that  the  obligees  were  not  entitled 
to  anything  in  respect  of  f^tional  parts  of 
m  pound.  The  Three  Townt  Britieh  Mutual 
Depoeit  and  Loan  Society  {Limited)  t,  Doyle, 

290 

And  eee  Thames  Cosbbbyahot  Act. 

BRICK  BURNING. 
See  NnisAHCB.    Pubuo  Hbalth  Aot. 

BRIEF,  INSTRUCTIONS  FOB. 
See  Costs,  1. 

BROKER. 
Couree  of  Bueineee  of. 

On  the  14th  of  May,  1861,  the  plaintiff,  as 
broker,  bought  for  the  defendant  at  a  public 
sale  three  lots  of  sugar  in  bsgs,  the  lots  being 
respeotlTely  numbered  67,  68,  and  69,  the 
prompt  day  being  the  20th  of  July.  By  the 
terms  of  sale,  payment  was  to  be  made  either 
by  cash  on  the  20th  of  July,  by  acceptance 
at  scTcnty  days  Arom  the  day  of  sale,  or  on 
delivery  of  the  warrants, — interest  at  the 
rate  of  5  per  cent,  per  annum  being  allowed 
to  the  expiration  of  serenty-three  days  f^om 
the  day  of  sale  if  payment  were  made  with- 
in twenty-one  days.  On  the  25th  of  Hay, 
the  plaintiff  (according  to  the  usage  of  the 
trade),  at  the  request  of  the  defendant,  paid 
the  price  of  lot  67,  and  obtained  a  warrant 
for  it,  and  cleared  it  at  the  Custom  House. 
He  at  the  eame  time,  but  without  any  epeeial 
inetruetione  from  the  defendant,  paid  the 
price  of  lote  68  and  69,  and  obtained,  the 
foarrante  for  the  eame.  The  effect  of  this 
payment  was,  that  the  risk  of  loss  by  fire  was 
transferred  from  the  seller  to  the  buyer. 
It  was  proved  to  be  the  common  course  for 
brokers,  when  so  employed  to  dear  before 
prompt  one  of  several  lots  of  sugar  in  bags 
bought  under  one  contract,  to  pay  the  price 
and  obtain  warrants  for  all  the  lots,  the 
broker  taking  the  dieeount  under  the  eondi- 
tione  of  eale.  The  defendant  not  only  knew 
that  this  was  the  common  course  among 
brokers,  and  that  it  had  been  pursued  in 
former  instances  in  relation  to  sugars  bought 
for  him  by  the  plaintiff;  but  he  was  inform- 
ed by  a  clerk  of  the  plaintiff  shortly  after 
the  25th  of  May  that  the  plaintiff  had  so  paid 
the  price  of  lots  67  and  68,  and  obtained  the 
warrants. 

On  the  22d  of  June,  the  defendant  sent 
instructions  to  the  plaintiff  to  clear  lot  68. 
On  the  same  day,  and  before  those  instruc- 
tions could  in  the  usual  course  of  business 
be  acted  upon,  a  fire   broke   out   at  the 


bonded  warehouse  where  the  sugars 
deposited,  and  they  were  destroyed : — 

Held,  that  the  plaintiff  was  entitled  to 
recover  from  the  defendant  the  money  so  paid 
by  him  in  respect  of  lot  68  on  the  25th  of  May, 
as  money  paid  to  his  use.  Sentanee  r. 
Hawley,  AbS 

CAPIAS. 
Sealiug,-~9ee  PBACncB,  1. 

CHECK. 
What  amounte  to  PaymenL 
The  plaintiff  presented  (on  behalf  of  his  em- 
ployer) a  check  at  the  defendants'  banking- 
house.  The  defendants'  cashier  counted  out 
the  amount  in  notes,  gold,  and  silver;  and 
placed  it  on  the  counter.  The  plaintiff  took 
it  and  counted  ity  and  was  in  the  act  of 
counting  it  a  second  time,  when  the  cashier 
(having  discovered  that  the  drawer's  account 
was  overdrawn)  demanded  the  money  back, 
and,  upon  the  plaintiff's  refusal,  deUined 
him  and  took  it  from  him  by  force : — Held, 
that  the  property  in  the  notes  and  money 
had  passed  flrom  the  bankers  to  the  bearer 
of  the  check,  and  that  the  payment  was 
complete  and  could  not  be  revoked.  Cheum- 
bere  V.  Ifiller,  125 

COMMISSIONER. 
For  taking  AffidapiU,—eee  Bill  op  Salk. 


COMMON  LAW  PROCEDURE  ACT,  1852. 

Section  222.    ^m«ii<{m«iif,— ^see  Ambbdmbht. 

[Practice, — Pereomal  Service. 

The  plaintiff,  having  endeavoured  for  two 
years  to  serve  the  defendant  personally 
with  a  writ  of  summons,  at  length  nicceeded 
in  doing  so  in  the  streets  of  Paris.  On  an 
application  to  be  allowed  to  proceed  without 
service  of  the  declaration,  under  the  18th 
section  of  the  Common  Law  Pmcedure  Act, 
1852— Held,  that  the  plaintiff  must  make 
reasonable  efforts  to  serve  the  doelaratloB. 
Thelwall  V.  Yelvertan,  894] 

COMPUTATION  OP  TIME. 
See  Pbacticb,  1,  2. 

CONCURRENT  JURISDICTION. 
See  CosTB,  6. 

CONTRACT. 

Oonetruetion  of. 
1.  Extrae  and  Additione.] — The  plldntiff 
contracted  wih  the  defendant  to  build  for 
the  Portuguese  government  a  steam-venel 
of  war  for  10,4001.,  such  price  or  sum  to  bo 
inclusive  of  all  charges  of  every  descriptioa 
except  as  thereinafter  mentioned:  sueh 
vessel  to  be  built  in  a  good,  substantial,  and 


CONTRACT. 
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workmanlike  manner,  and  with  good  sonnd 
materials  of  all  kinds  as  prescribed  by  Table 
A.  of  Lloyd's  registry  for  ships  A.  1,  13 
years,  and  to  the  satisfaction  of  Admiral  S.  -, 
and  to  be  delivered  at  Millwall  on  or  before 
the  25th  of  April,  1859,  ready  for  sea, 
''finished,  fitted,  found,  and  equipped  in 
manner  similar  in  all  respects  to  that  which 
is  practised  with  ships  or  vessels  of  the  same 
class  in  Her  Migesty's  nary  under  contracts 
with  the  Admiralty,  except  machinery  (which 
was  being  manufactured  by  the  plaintifT 
under  another  contract),  armament,  furni- 
ture, stores,  plate,  linen,  glass,  crockery,  and 
opticians'  instruments/'  And  it  was  there- 
by agreed  "that  the  said  purchase-money 
or  sum  of  10,4002.  is  inclusive  of  all  charges 
for  the  said  ship  or  vessel  finished  and 
fitted  perfectly  in  every  respect;  and  no 
oharges  shall  be  demanded  for  extras ;  but 
any  addition  or  additions  which  may  be 
made  by  order  in  meriting  of  the  said  Admiral 
8.  as  an  extra  or  extras  shall  be  paid  for  at 
a  price  to  be  previously  agreed  upon  in 
writing."  Penalty,  61.  for  each  day  the 
vessel  should  not  be  delivered  finished,  fit- 
ted, and  completed,  after  the  day  named : 
prorided  tha^  if  the  vessel  should  not  be 
lannehed  and  delirered  at  the  time  appoint- 
ed, by  reason  of  any  cause  not  under  the 
control  of  the  plain^ifiT,  the  same  to  be 
proved  to  the  satisfaction  of  Admiral  S., 
and  to  be  certified  by  him  in  writing,  then 
the  said  penalty  should  not  be  enforced  for 
lueh  number  of  days  or  for  such  a  time  as 
the  said  Admiral  S.  should  in  the  certificate 


In  the  course  of  the  construction  of 
the  vessel,  extras  and  additions  to  the  works 
to  a  large  aggregate  amount  were  done 
under  the  directions  {not  in  writing)  of  cer- 
tain officers  or  servants  of  the  Portuguese 
government : — Held,  that  the  plaintiff  was 
not  entitled  to  recover  the  price  of  these. 
£u9tll  V.  Viscount  Sa  da  Bandnra,  149 
2.  The  plaintiff  further  claimed  the  price 
of  certain  articles  supplied  by  him  when  the 
vessel  was  nearly  completed  (at  the  request 
of  the  defendant's  solicitor,  and  expressly 
without  prcgudioe  to  his  right  to  be  paid  for 
them  if  not  within  the  contract),  which 
Admiral  S.  claimed  to  be  entitled  to  under 
the  contract,  as  being  necessary  to  the  com- 
plete equipment  of  a  vessel  of  war  of  her 
class  built  under  contracts  with  the  Admi- 
ralty :  but  which  the  arbitrator  who  settled 
the  case  found  were  not  usually  furnished 
under  contracts  made  by  the  Admiralty  with 
private  builders,  but  were  only  supplied  from 
the  government  stores  to  vessels  when  going 
out  on  active  service, — snoh  as  spare  masts 
and  yards,  duplicate  sails,  Ac. : — Held,  tbat> 
these  articles  not  being  within  the  contract, 
the  plaintiff  was  entitled  to  be  paid  for  them 
as  upon  a  quantum  meruit  Jd, 


8.  PenaUie9,]^The  vessel  not  having  been 
completed  by  the  day  stipulated  for  its  de- 
livery, the  defendant  claimed  to  set  off  a 
large  sum  in  respect  of  the  penalty  of  bl,  per 
day  provided  for  by  the  contract,  but  the 
arbitrator  found  that  a  considerable  portion 
of  the  delay  in  the  completion  of  the  vessel 
was  attributable  to  the  disputes  and  objec- 
tions on  the  part  of  the  defendant  which, 
upon  the  construction  put  upon  the  contract 
by  the  Court,  were  untenable : — Held,  that 
the  plaintiff  was  not  liable  for  the  penalties. 

Id. 

4.  Where  parol  evidence  has  been  improperly 
received  to  explain  a  supposed  latent  ambi- 
guity in  a  written  document,  the  Court  will 
decide  upon  the  construction  of  the  instru- 
ment, without  regard  to  the  finding  of  the 
jury  upon  such  evidence.  Bruff  v.  Cony- 
beare,  263 

5.  The  plaintiff,  an  engineer,  had  been  profes- 
sionally concerned  in  promoting  a  scheme 
for  converting  the  Chard  Canal  into  a  rail- 
way, and  three  successive  Acts  were  obtained 
for  carrying  it  into  effect,  but  were  allowed 
to  expire.  The  defendant,  also  an  engineer, 
being  desirous  of  constructing  a  railway 
over  the  same  line  of  country,  entered  into 
a  negotiation  with  the  plaintiff,  the  result  of 
which  was  reduced  into  writing  and  signed 
by  the  defendant,  as  follows, — 

"  Chard  Canal  and  Railway  Company. 

"  In  consideration  of  your  transferring  all 
the  interest  you  may  have  in  this  company, 
and  handing  me  all  the  plans,  papers,  and 
documents  in  your  possession,  I  hereby  un- 
deruke  to  pay  you  the  sum  of  6002.,  pro- 
vided my  friends  succeed  in  carrying  out 
the  undertaking.  The  amount,  600/.,  is  to 
be  paid  as  follows, — 3002.  on  the  first  portion 
of  the  land'  required  for  the  railway  being 
acquired  by  the  company,  and  the  balance 
out  of  the  three  first  payments  received  by 
me  on  the  foot  of  construction  account" 

On  the  following  day,  the  defendant  wrote 
upon  the  document  (signing  it)  at  the  plain- 
tiff's suggestion  the  following, — 

"  It  is  understood  that  the  6002.  herein  is 
to  become  payable  on  the  obtaining  of  the 
Act)— one  moiety  in  six  months,  and  the  re- 
sidue in  three  annual  instalments :" — 

Held,  that  the  two  writings  together  form- 
ed the  agreement;  and  that  the  defendant's 
liability  to  pay  the  6002.  was  contingent 
upon  ''the  undertaking"  (whatever  that 
might  mean)  being  carried  out  by  his 
friends,— so  that  he  might  be  employed  as 
the  engineer  in  the  construction  of  the  line. 

Id. 

6.  A.  contracted  to  hire  a  barge  of  B.,  the  con- 
tract containing  a  stipulation  that  "fair  wear 
and  tear  were  to  be  allowed  by  the  owner," 
and  thaty  when  delivered  up,  the  barge  was 
« to  be  in  good  working  order,  with  all  her 
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CONTRACT. 


COSTS. 


rigging,  gear,  and  implements  complete :'' — 
Held,  a  misdirection,  to  tell  the  jury  that 
this  was  an  absolute  engagement  on  the  part 
of  the  hirer  to  deliver  up  the  barge  (which 
was  proved  to  have  been  an  old  one  at  the 
time  of  hiring)  in  "good  working  order/' 
without  reference  to  her  condition  at  the 
commencement  of  the  hiring.  Schroder,  app., 
Ward,  resp.,  410 

Deter  !ption  of  ArtieU  told, 

7.  A  contract  for  the  sale  of  "oxalic  acid" 
is  not  complied  with  by  the  delivery  of  an 
article  which  the  jury  find  not  in  commer- 
cial language  to  come  properly  within  the 
description  of  "oxalic  acid," — even  where 
the  seller  is  not  the  manufacturer  of  the 
article,  and  at  the  time  of  contracting  ex- 
pressly declines  all  responsibility  as  to  the 
quality,  and  the  buyer  has  had  an  opportu- 
nity of  inspecting  it,  and  no  fraud  is  sug- 
gested.   Joaltug  V.  Kingt/ord,  447 

Whai  a  Mufieient  Aeceptanee  to  •atUfy  the  17th 
Section  of  the  StatvUe  of  Frauds, 

8.  Hops  were  sold  by  sample,  and,  before 
prompt  day,  the  buyer's  foreman  attended  at 
the  warehouse  of  the  seller's  factors  to  see 
them  weighed,  compared  each  pocket  with 
the  sample,  and  adjusted  allowances  on 
some  which  he  objected  to: — Held,  that  this 
was  a  sufficient  acceptance  to  satisfy  the 
17th  section  of  the  Statute  of  Frauds,  29 
Car.  2,  0.  3.    Simmonde  v.  Humble,  268 

Breach  of, 

9.  On  the  9th  of  July,  1860,  X.,  by  his  agent, 
agreed  with  the  Danube  and  Black  Bea 
Railway  Company  to  receive  certain  goods 
on  board  his  ship,  to  be  carried  to  a  port  in 
the  Black  Sea, — the  shipment  to  commence 
on  the  1st  of  August.  On  the  21st  of  July, 
X.  wrote  to  the  defendant  stating  that  he 
did  not  hold  himself  responsible  for  the 
contract,  the  agent  having  no  authority  to 
make  it;  and  on  the  23d  he  wrote  again, 
ofibring  a  substituted  contract,  but  still  repu- 
diating the  original  contract.  The  Company 
by  their  attorney  gave  X.  notice  that  they 
should  hold  him  bound  by  the  original  oon- 
tract,  and  that,  if  he  persisted  in  refusing  to 
perform  it,  they  should  forthvrlth  proceed  to 
make  other  arrangements  for  forwarding  the 
goods,  and  look  to  him  for  any  loss.  On  the 
1st  of  August,  X.  again  wrote  to  the  Company, 
stating  that  he  was  then  prepared  to  reoeire 
the  goods  on  board,  still  making  no  allniion 
to  the  original  contract  The  Company  haT- 
itag  in  the  mean  time  entered  into  a  negotia- 
tion with  another  ship-owner  for  the  convey* 
ance  of  the  goods,  which  ended  in  a  contract 
with  him  on  the  2d  of  August,  sued  X.  for  his 
refusal  to  receive  the  goods  pursuant  to  his 
oontraet:  and  X.  brought  a  cross-action 
against  the  Company  for  refusing  to  ship. 


Held, — affirming  the  judgment  of  thm 
Common  Pleas,  upon  a  special  case  stated 
in  both  actions, — that  it  was  competent  to 
the  Company  to  treat  X.'s  renunciation  a*  » 
breach  of  the  contract,  and  to  sue  him  thereon  ; 
and  that  the  fact  of  such  renunciation 
afforded  a  good  answer  to  the  cross-action 
of  X.,  and  sustained  the  Company's  pie* 
thereto,  that  before  breach  X.  discharged 
them  from  the  performance  of  the  agreement. 
The  Danube  and  Black  Sea  Bailway  and  ^ 
Kuetendjie  Harbour  Company  {Limited)  r. 
Xenoe,  825 

CONVICTION. 
Se9  Bsbk-Srop  Kvbpvr. 

CORPORATION  BONDS. 
See  Thaicbs  Conbbbyakct  Act. 

COSTS. 
Taxation  of, 

1.  TnHrueHone  for  frrit/.]— The  mastw  hir- 
ing, on  atazation  as  between  party  and  pai^, 
allowed  106L  as  "instraetioni  for  Vriei;'' 
though  the  witnesses  were  not  very  noaM- 
rona  or  the  brief  rery  long,  the  Gout  di»- 
eUned  to  interfere  wiUi  his  diseretion, — tb« 
questions  involred  in  the  trial  being  eoaa- 
plieated  and  dilBonlt  TAe  Duko  of  Bourn- 
fort  T.  Lord  Aekbmmham,  M8 

2.  Antiquarinm  researeAM.}-*lB  an  aotion  in- 
Tolving  the  title  to  a  manor,  an  antiquarian's 
charges  for  searobee  for  andlranalationa  of 
ancient  reeords  and  documeAa  at  the  record 
office  and  elsewhere  (which  were  known  to 
exist,)  were  allowed.  hL 

3.  Examination  on  talerro^oforiet.]— Coats  of 
examining  a  very  old  witness  upon  intano- 
gatories  shortly  before  the  trial,  were  al- 
lowed, although  he  was  able  to  attend  and 
did  attend  at  the  Assises,  but  was  not  exn- 
mined ;  and,  by  reason  of  his  age  and  In- 
firmity, the  expenses  of  his  son's  Jonmej 
and  attendance  upon  him  at  the  Assises 
were  also  allowed.  7dL 

4.  Sh&rt'hand  noteoJ] — Short-hand  notes  not 
allowed  as  between  parly  and  party.        hU 

Where  ono  of  eeveral  Defendant  in  an  Attifm 
of  Contract  it  etntek  out, 

5.  Where  one  of  two  defendants  in  an  aotion 
of  oonCrael  is  struck  out  of  the  record  at  tho 
trial,  and  the  plaintiff  obtains  a  verdiet 
against  the  other,  the  ordinary  course  of 
taxation  is,  to  tax  the  whole  eosu  of  tho 
aotion  on  eaeh  side,  and  dedact  firom  tho 
plaintiff's  costs  a  moiety  of  the  costs  of  tho 
defence, — ^by  analogy  to  the  old  rule  in  tho 
case  of  the  acquittal  of  one  of  two  defend- 
ants in  an  aotion  of  tort  Bedwag  ▼.  Weh- 
her,  2M 

Concurrent  Jmriodictiom  Ordtr, 

6.  Where  the  plaintiff  (in  a  case  within  tho 


COSTS. 


DIVOBCE  ACT. 
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London  Small  Debts  Act,  15  A  16  Vict.  o. 
IzxtUL,  8. 120),  apon  a  oomimUofy  ordsr 
of  roferenoo  in  the  oommon  fonn.  nmde  ua 
der  the  Common  Law  Proeednre  Act,  1864,-<- 
by  which  the  oosta  of  the  eauee  ace  to  abide 
the  ereat  of  the  awardi-^recorers  legs  than 
lei.,  he  ii  not  entitled  to  eoste,  without  an 
Eob^rUon  t.  Sumtf  348 


0/AppeaU/rom  tke  County  Court, 

T.  Coits  on  appeals  from  the  Connty  Courts 
(or  Sheriff's  Conrti  London),  are  in  the  Com- 
mon Pleas  always  awarded  to  the  snceessftal 
party^  unless  there  be  something  very  ex- 
eeptional  in  the  ciroumstances.  Sehroder, 
»??•»  Ward,  resp.,  410 

/h  Prohibition, — ice  PBOHlBirxoH. 

COUNTY  COITftT. 

ConeurrmU  Jurttdieliionf — 9ft  CoBTS,  6. 

OoHt  of  Appeal9,—MO  Cobtb,  7. 


COVENANT. 
On  Sale  of  a  Bunne»9, — ms  Bibtraxst  or 

TftADB. 

[Condition  Precedtnt* 

By  an  Indentare,  A.  covenanted  to  do  oertain 
worky  and  within  ten  days  to  ezecnte  a  bond 
to  B.  for  the  dne  performance  of  the  work ; 
and  B.  eorenanted  to  pay  certain  sams  of 
money  to  A.  fbr  doing  the  work.  The  bond 
was  not  given  within  the  ten  days^  and  B. 
reftised  to  allow  A.  to  do  the  work,  and 
refhsed  to  pay  the  snms  of  money : — Held, 
on  the  eonstmotiott  of  the  instrument,  that 
A.  oonid  not  recover  on  the  oovenant,  for  the 
execution  of  the  bond  was  a  condition  pre- 
cedent to  his  right  to  recover.  Rohoru  v. 
Brttt,  889] 

ROWN. 
JPoretAoi^  Bi^ht*  of^  .we  WihtbtabiiI 

FiSHXRT. 

DBSD. 
Jhttvory  o/,—oee  Iirsinuffos^  3. 

DBFBASANt^ff. 

StO  WaRBAHT  of  AnORlTBT. 

DBVISB. 
Conttruetion.qf, 
1.  X$taU  fail.]-.Test»tor  devited  prepOTty  to 
tmateet  and  their  hefars,  to  the  oie  of  his 
danghter  A.  J.  for  life,  and  alter  ber  de- 
cease, in  trust  for  such  one  or  more  of  her 
ehildren,  or  his,  her,  or  their  issue,  in  such 
manner  and  form,  Ac,  as  A.  J.  should  by 
will  appoint;  and,  in  default  of  appointment, 
"  in  trust  for  all  and  eveiy  of  her  ehitdren, 
and  the  heirs  of  their  body  or  bodies  law- 
ftiilj  begotten,  in  equal  shaies  and  propor- 


ttons."  The  testator  then  proceeded,^" And 
im  case  of  the  death  of  my  said  daughter  A. 
J',  without  leaving  any  child  her  surviving, 
snd  in  tiM  even*  of  such  ehild  or  ohiidrtn 
her  surviving  and  dying  without  leaving 
any  issue  of  hie  or  her  body,  then  in  trust 
for  my  own-  right  heire  for  ever." 

A.  J.  had  a  son  who  died  in  her  HfSstime, 
having  previously  Joined  with  her  in  the 
execution  of  a  diseatBiKBg  deed : — 

Held,  that  the  son  of  A.  J.  took  a  vested 
estate  tail  under  the  will,  and  consequently  " 
that  the  ultimate  Hmitatfon  to  the  right 
heirs  of  the  testator  was  barred.    Biekardt 
V.  Daviet,  09 

2.  Affirmed  in  the  Vxcbequer  Chamber,  801 
8.  The  testator  devised  to  his  wifb  and  his 
fHends  Lloyd  and  Brown  (whom  he  also 
appointed  executrix  and  executors)  "all 
that  his  copyhold  estate,  Ac,  and  all  mo- 
neys in  the  funds,  and  twuritiet  for  money, 
debit  on  mortgage,  and  all  other  his  estate 
and  effects,''  Ac,  subject  to  the  payment  of 
all  his  just  debts  and  ftineral  and  testa- 
mentary expenses,"  in  trust  for  the  wife  for 
life,  Ac.  Part  of  the  property  consisted  of  a 
mortgage  in  fbe :— Held,  that  the  devisees 
took  the  fee  in  the  mortgaged  land,  notwith- 
standing there  were  in  other  parts  of  the 
will  directions  as  to  what  the  other  two 
trustees  were  to  do  with  the  "mortgage- 
debt"  after  the  decease  of  the  wife.  Bippen 
V.  Priest,  808 

4.  The  legal  interest  in  land  mortgaged  in  fee 
will  pass  under  the  words  '*  mortgages  or  se- 
euritiee  fot  money."  /A 

I>I6TRB8S. 

In  name  of  a  Mortgagee, 

S.,  the  lessee  of  premises,  granted  an  under- 
lease to  S.,  and  then  mortgaged  the  pre- 
mises to  H.,  and  afterwards  sold  the  equity 
of  redemption  to  F.  F.  paid  off  the  mort- 
gage, obtaining  from  the  mortgagee  an 
authority  to  receive  the  rent  and  an  under- 
taking to  execute  a  conveyance  when  re- 
quired, and,  before  the  execution  of  the 
conveyance  to  hiiB>  F.  distrained  for  rent 
accruing  in  his  time : — Held,  upon  the  au- 
thority of  Trent  e.  Hunt,  9  Exoh.  14,t  that 
the  distreas  was  lawfsl  Snell  v.  Finoh,  651 

DIVORCB  ACT. 

Beffittering  Ikoree/or  Alimony  under  I  Jt  2 
Vict,  c  110. 

1.  Th«  ftld  leotion  of  the  Bivoree  Aet^  30  A 
31  Violi  e.  86,.  enacts  that  all  decrees  and 
orders  to  be  made  by  the  Court  in  any  suit, 
proeeedfasg,  or  petition  to  be  instituted  un- 
der the  authority  of  that  Aet,  shall  be  on- 
forced  and  put  in  execution  in  the  same  or 
the  like  manner  as  the  judgments,  orders, 
and  deones  of  the  High  Court  of  Chaneery 
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may  be  now  enforced  and  pat  in  ezeeatidn. 
QucBre,  whether  that  provision  aathorises 
the  registration  nnder  the  1  A  2  Vict  o.  110, 
of  a  decree  for  permanent  alimony?  JBx 
parte  Holdtnt  641 

3.  The  decree  haring  been  entered  on  the  re- 
gister, the  Court  declined,  on  motion,  to 
order  it  to  be  expunged.  Id, 

EASEMENT. 
Under  2  <^  S  IT.  4,  e.  71,  t.  8. 

1.  The  right  to  the  passage  of  air  is  not  a  right 
to  an  easement  within  the  2  A  3  W.  4,  e.71, 
8.  2.     Wehh  T.  Bird,  841 

2.  The  presumption  of  a  grant  from  long-con- 
tinued enjoyment  only  arises  where  the  per- 
son against  whom  the  right  Is  claimed  might 
haye  interrupted  or  prevented  the  exercise 
of  the  subject  of  the  supposed  grant.        Id. 

8.  Held,  therefore,  —  affirming  the  judgment 
of  the  Court  of  Common  Pleas, — that  a  grant 
of  a  right  to  the  free  and  uninterrupted 
passage  of  the  currents  of  wind  and  air  to 
the  plaintiff's  mill  fVom  over  the  soil  of  an^ 
other,  cannot  be  presumed  from  an  unin- 
terrupted user  of  the  mill  for  twenty  years. 

Id. 
ELECTION. 

Ohttruetion  of, — we  Hbtropolis  Local 
MiMAOxvnirT  Act. 

ENCLOSURE. 
Setting  out  Boade, 

Held, — aflSrming  the  judgment  of  the  Court 
of  Common  Pleas, — that  it  is  competent  to 
rfae  enclosure  commissioners,  under  the  8  A 
9  Vict.  0. 118,  to  order  the  valuer  to  set  out  a 
private  or  occupation  road  over  land  direct- 
ed by  the  provisional  order  to  be  allotted 
to  an  individual  in  lieu  of*  his  rights  in  the 
and  to  be  enclosed,  unless  the  provisional 
order  expressly  declares  that  his  allotment 
shall  be  exempt  Arom  such  a  burthen.  Gruhb 
▼.  The  Encloeure  Cfommiaeionere  for  England 
and  Walee,  805 

EVIDENCE. 
Examination  of  Witneae  on  Interrogatories 

1.  An  order  for  the  examination  of  witnesaee 
under  the  1 W.  4,  o.  22,  may  be  obtained  be- 
fore issue  joined.     Fieeker  r.  Hakn,        659 

2  But,  where  an  order  was  sought  for  the 
examination  of  the  plaintiff  as  a  witness  on 
his  own  behalf,  on  the  ground  that  he  was 
about  to  go  abroad,  the  Court,  besides  re- 
quiring  the  plaintiff  to  give  seeurity  for 
costs,  and  imposing  other  special  terms,  re- 
quired a  further  affidavit  showing  that  the 
application  was  made  bonft  fide.  Id. 

EXTRAS. 

See  CoatRACT,  1.     PLSADDie. 


FACTOR. 

Who  an  "Agent  intrueted  mth  ike  Poeetettan  ^ 
Oood^'  within  the  Faetore*  Act,  6  <fr  0  FtcC. 
e.89. 

Pietures  were  deposited  by  the  defendant  with  . 
one  L  (whose  ordinary  business  was  that 
of  an  agent  for  procuring  business  for  two 
insurance  offices  in  Liverpool),  with  instm^- 
tions  then  or  subsequently  given  to  sell  them 
for  him  for  a  certain  commission: — Held, 
that  I.  was  an  *'  agent  intrusted  with  the 
possession  of  goods"  within  the  meaning  of 
the  Factors  Act,  5  A  6  Vict.  c.  39,  and  con- 
sequently that  the  defendant  was  hound  by  a 
contract  of  pledge  bonft  fide  made  with  him. 
Heyman  v.  Flewker,  619 

FERiB  NATURE 
See  aiMB. 

FERRY. 

Judgment  in  Newton  e.  Cubitt,  12  C.  B.  N.  8. 
32,  affirmed.  864 

FORFEITURE. 
0/ licenee,—eee  Bkbr-Shop  Kmpbr,  2. 

FORMER  CONVICTION. 
See  Bkbr-Shop  Kbbpbr,  2. 

FRAUDS,  STATUTE  OF. 
See  Statute  or  FnAims. 

FREE  FISHERS  OF  WHITSTABLB. 
See  Wbitstable  Fishbrt. 

GAME. 
Property  in, 

1.  Held,  upon  the  authority  of  Rigg  w.  Earl  of 
Lonsdale,  1  Hurlst.  A  N.  923,— affirming  tho 
judgment  of  the  Court  below,— that  the 
owner  of  land  has  a  property  in  game  killed 
thereon  by  a  stranger.    Btadee  v.  Bigge, 

844 

[2.  If  a  trespasser  finds  and  kills  game  upon  the 
land,  or  within  the  franehise  of  A.,  the  quali- 
fied property  whieh  A.  had  in  sneh  game 
when  alive,  ratione  soli  or  ratione  privilegii, 
becomes  absolute  in  A.,  and  not  in  the  tres- 
passer; and  such  absolute  property  in  the 
dead  game  remains  in  A.,  even  if  the  tiea- 
passer  finds,  kills,  and  carries  it  off  the  land 
in  one  continuous  act  Bladee  r.  ffigge,  (In 
the  House  of  Lords),  866 

3.  Lord  Holt's  third  proposition  in  Sutton  v» 
Moody,  1  Ld.  Raym.  250,  disapproved  of  by- 
Lord  Chelmsford.  J4^i 

Unlate/ml  Puremt  of  Gamu. 

4.  A.,  B.,  C,  and  D.,  four  labourers,  wen  met 
by  a  polioe-eonstable  early  one  Sunday 
morning  on  the  high  road  leading  from 
Coggeshall  to  Braintree.  Suspecting  from 
their  appearance  that  they  had  been  poaeb- 
ing,  and  seeing  thai  there  was  somtthiBg 
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balky  in  the  pocket  of  A.,  the  constable 
searched  him  (the  other  three  walking  away), 
and  drew  firom  his  pocket  five  wild 
rabbiU  which  had  been  recently  killed,  and 
an  iron  spad.  The  constable  then  followed 
B.,  and  found  in  his  pocket  a  net  suitable 
for  taking  rabbits,  and  which  appeared  to 
bare  been  recently  used,  and  some  rabbit's 
fiir,  and  fresh  blood  on  his  coat-cuifs.  The 
eonstable  afterwards  found  that  C.  had  at  a 
subsequent  hour  on  the  same  morning  sold 
a  dead  wild  rabbit  at  a  beer-house  fbr  td. 
As  to  D.,  the  only  eridence,  besides  his  being 
seen  in  company  with  the  others  on  the  road 
was,  that  his  clothes  and  shoes  were  found 
to  be  rery  wet  and  dirty : — 

Held,  that  the  magistrates  were  justified 
in  inferring  from  the  above  eTidence,  as 
against  A.,  B.,  and  C,  that  they  had  been 
unlawfully  on  some  land  in  search  or  pur- 
suit of  game,  within  the  25  A  26  VicL  e.  114, 
although  there  was  no  proof  that  either  of 
the  parties  had  been  seen  off  the  high  road : 
but  that  the  evidence  against  D.  was  not 
sufficient  to  justify  a  oonTiotion.  Broien, 
app..  Turner,  resp.  485 

GAS. 
See  LoHDOH  Qlb  Compavies  Acts. 

QENBRAL  AVERAGE. 
^ee  Libit,  2. 

GOOD-WILL. 
See  Restbairt  of  Tbadb. 

HEALTH. 

See  Local  GoYRRRMEirT  Act,  1858.    Public 
Health  Act. 

HIGHWAYa 
Injury  hy  a  Hor§e  ttraying  on, — §ee  Nbolx- 

QEircE. 
Liability  to  repair, — eee  Lbakiitotor  Im- 

PBOYEKEMT  ACT.  ^ 

HIRING. 
See  Statute  of  Fbauds,  2. 

HORSE. 
See  NEauaEHCB. 

HirSBAND  AND  WIFB. 

OoHveyanee  by  a  Married  Woman  under  8  <jt  4 

W.  4,  c.  74,  t.  91. 

The  Court  will  not  permit  a  married  woman 
to  ezeeute  a  conveyance  under  the  3  A  4  W. 
4,  e.  74,  s.  91,  wiUiout  the  concurrence  of 
her  husband  (he  having  refiised  to  concur), 
upon  an  affidavit  merely  stating  that  the 
wife  had  left  her  husband  in  consequence 
0.  B.  N.  S.y  VOL.  XUI. — 85 


of  his  violence,  and  was  living  apart  fVom 
him.     /u  re  Sarah  Price,  286 

And  eee  Aheedvent. 

ILLEGALITY  OF  CONSIDERATION. 
See  Account  Stated,  1. 

IMPLIED  CONTRACT. 
See  Wabraet  of  Attoreet. 

INDEMNITY. 
Contract  of. 

1.  At  the  request  of  the  defendant,  the  plain- 
tiff accepted  a  bUl  for  110/.,  dated  the  25th 
of  October,  1859,  and  drawu  by  one  Read, 
for  the  purpose  of  raising  funds  to  relieve 
the  latter  from  an  execution ;  the  defendant 
at  the  same  time  giving  the  plaintiff  the 
following  undertaking, — "You  having  lent 
your  name  to  Mr.  Read  on  a  bill  for  110/., 
payable  three  months  from  this  date,  the 
proceeds  to  be  applied  to  the  discharge  of 
the  amount  payable  to  the  sheriff,  I  under- 
take to  share  with  you  any  loss  or  liability 
you  may  incur  in  respect  of  such  bill." 

Prior  to  this  transaction,  Read,  finding 
himself  in  a  state  of  great  embarrassment^ 
had  applied  to  the  defendant  (who  was  his 
attorney)  for  advice;  and,  at  the  suggestion 
of  the  latter,  an  accountant  was  employed 
to  prepare  a  statement  of  Read's  affairs,  to 
be  laid  before  a  meeting  of  his  creditors. 
The  plaintiff  assisted  the  accountant  in 
preparing  this  statementi  and  at  his  desire 
(in  order,  as  he  stated,  that  his  imprudence 
might  not  come  to  the  knowledge  of  his  wife), 
the  fact  of  Read  being  indebted  to  him  to  the 
extent  of  2000/.  for  money  lent  was  kept  out 
of  the  statement)  and  altogether  suppress- 
ed:— 

■  Held,  that, — ^the  contract  being  one  of  in- 
demnity and  not  of  suretyship, — although 
the  plaintiff  knew  that  the  defendant,  when 
he  agreed  to  be  responsible  for  half  the  110/., 
was  influenced  by  the  impression  that  the 
balance-sheet  contained  a  true  statement 
of  Read's  affairs,  he  was  entitled  to  recover 
from  the  defendant  one-half  of  the  loss 
entailed  upon  him  by  that  transaction, — 
the  jury  having  negatived  fraud.  Way  v. 
Hearu,  292 

2.  Held  also,  that  the  position  of  the  defend- 
ant was  not  altered  by  the  fact  that  the  bill 
in  respect  of  which  the  indemnity  was  given 
had  been  several  times  renewed  without  the 
knowledge  or  consent  of  the  defendant    Id, 

INSTRUCTIONS  FOR  BRIEF. 
See  Costs. 

INSURANCE. 

Valued  Policy. 

1.  A  policy  was  effected  for  twelve  months  on 
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ship  and  goods  from  Liverpool  to  the  coast 
of  Africa  and  back,  on  a  barter-voyage. 
The  policy  contained  a  stipulation  that 
<<oatward  cargo  should  be  considered  home- 
ward interest  twenty-four  hours  after  arrival 
at  first  port  or  place  of  trade:"  and  by  a 
memorandum  the  insurance  was  stated  to  be 
<<upon  ship  valued  at  20001.,  and  cargo 
8000^.1  with  liberty  to  increase  the  valuation 
of  the  homeward  cargo."  The  ship  sailed 
to  Kinsembo,  on  the  African  coast,  and  there 
discharged  a  third  of  her  cargo,  and,  after 
a  stay  there  of  more  than  twenty-four  hours, 
proceeded  towards  other  ports  in  order  to 
take  in  homeward  cargo,  and  was  totally 
lost,  together  with  the  two-thirds  of  the 
outward  cargo  which  remained  on  board  : — 
Held,  that  the  valuation  applied  to  what 
was  substantially  a  full  cargo,  and  not  to 
any  quantity  of  goods  substantially  less  than 
a  full  cargo,  and  entitled  the  assured  to  8000/. 
in  the  event  of  a  total  loss  of  a  substan- 
tially full  cargo,  or  to  an  indemnity  in  case 
of  any  partial  loss,  not  in  any  case  exceed- 
ing 8000^;  and  that  the  principle  for  the 
valuation  of  a  partial  loss  was  this, — If  the 
valuation  of  the  whole  of  the  intended  cargo 
was  a  datum,  the  partial  loss  would  be  adjust- 
ed to  the  common  proportion ;  but,  where  the 
value  of  the  whole  of  the  intended  cargo 
could  not  be  ascertained,  the  proportion 
which  the  part  lost  bore  to  the  whole  could 
not  be  known,  and  the  mode  of  estimating  a 
partial  loss  under  a  valued  policy  could  not 
be  adopted ;  and,  consequently,  that,  under 
the  circumstances,  the  assured  would  be  en- 
titled to  the  ordinary  indemnity  as  under  an 
open  policy  underwritten  for  8000^  Tobin 
V.  Harford,  791 

Delivery  of  Policy  by  an  incorporated  Company. 

2.  One  L.,  an  insurance-broker,  as  agent  for 
the  plaintiff,  gave  instructions  for  a  policy 
for  2000^,  on  the  ship  Leonidas  belonging 
to  the  plaintiff,  to  be  prepared  by  the  defend- 
ants, an  incorporated  insurance  company. 
Before  the  policy  was  ready,  the  plaintiff 
changed  his  mind,  and  directed  L.  to  effect 
a  policy  for  1000^.  Instead  of  2000/.,  and 
upon  somewhat  different  terms.  L.  accord*- 
in gly  delivered  a  second  slip  to  the  company, 
pursuant  to  the  last  instructions,  and  was 
debited  by  them  with  the  premium  in  the 
usual  way,  but  did  not  pay  it ;  and  shortly 
afterwards  a  policy  for  1000/.,  duly  sealed 
by  the  company,  was  tendered  to  a  clerk  of 
L.,  who  declined  to  receive  it,  saying  that  it 
was  a  mistake  and  that  the  insurance  on  the 
Leonidas  was  cancelled :  whereupon  the  com- 
pany's dork  took  back  the  policy  and  en- 
dorsed upon  it  the  following  note, — "  Settled  a 
return  of  the  whole  premium  on  the  within 
policy,  and  cancelled  this  insurance,  no  risk 
attaching  thereto:" — Held,  that,  under  the 
circumstances,  there  having  been  no  com- 


plete delivery  of  the  policy,  the  company 
never  became  liable  thereon.  Xenot  t. 
Wiekham,  381 

[This  judgment  has  since  been  aflfirmed 
on  appeal  in  the  Bzchequer  Chamber.] 

*'Ayaifut  Total  Lote  only." 

3.  A  poHcy  was  effected  on  a  ship  *<againat 
total  loss  only."  The  ship  was  damaged  by 
perils  of  the  sea  to  an  extent  to  warrant 
the  jury  in  finding  a  constructive  total  loss : 
— Held,  that  there  was  nothing  in  the  form 
of  the  policy  to  exclude  the  liability  of  the 
underwriters.     Adamt  v.  Maekeneie,        442 

INTERPLEADER. 
Equitable  Claim. 
An  equitable  claim  is  not  the  subject  of  an 
interpleader  summons.     liuret  v.   Skeldon, 

750 

INTERROGATORIES. 
Under  1  W.  4,  e.  22, — eee  EviOEHCB. 


JOINT  STOCK  COMPANY. 

C(tntraet/or  Sharee. 
A  contract  to  deliver  shares  in  a  joint  stock 
company  does  not  require  the  actual  delirery 
of  scrip  certificates,  which  are  the  mera 
indicia  of  property :  but  the  party  contract* 
ing  to  deliver  the  sharea  sufficiently  performa 
his  engagement  when  he  places  the  other  in 
the  position  of  being  the  legal  owner  of  them. 
Hunt  V.  Chcnn,  236 

JUSTICES. 

Appeale/rom  Deci^ione  of. 

The  dnty  of  the  Court,  upon  a  case  stated 
under  the  20  A  21  Vict.  c.  4.3,  is  simply  to 
answer  the  question  of  law  put  to  them  by 
the  magistrates.  BuckmatterfU:^^.,  Reynold*^ 
resp.,  63 

LEAMINGTON  IMPROVEMENT  ACT. 
Liability  to  Rata. 

Affirmance  of  judgment  of  the  Court  of  Com- 
mon Pleas  in  Wallington  app.,  White,  resp. 
10  C.  B.  N.  S.  128,  865,  (E.  C.  L.  R.  voL  100). 

LETTERS  PATENT. 

What  the  Subjeet-MatUr  of  a  Patent, 

1.  Tubular  boilers  for  horticaltural  buildings 
had  formerly  been  cast  in  several  pieces, — a 
ring  for  the  top  and  bottom  with  holes  or  sock- 
eta  therein  into  which  vertical  tubes  cast  scpa^ 
rately  were  fixed  by  means  of  iron  cement 
The  plaintiff  took  out  a  patent  for  "an  im- 
provement in  the  manufacture  of  cast  tubu- 
lar boilers,"  which  consisted  in  casting  the 
whole  in  one  piece,  and  which  the  jury 
found  to  be  useful  and  beneficial  to  the  pub- 
lic:—  Held,  not  the  subject  of  a  patent 
Ornuon  v.  Clarke,  337 
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[Affirmed,  on  appeal,  in  the  Exchequer 
Chamber.] 

2.  Whether  the  application  in  the  constraction 
of  a  known  machine  of  a  material  never 
before  used  for  the  purpose, — for  instance, 
iron  instead  of  timber  in  the  construction  of 
floating- docks, — can  properly  be  the  subject 
of  a  patent, — qucere  t     Mackelcan  v.  Renniey 

52 
Conttruction  of  Specification. 

8.  In  construing  a  specification,  it  is  not  com- 
petent to  the  inrentor  to  praj  in  aid  the  pro- 
risional  specification,  in  order  to  explain  or 
enlarge  the  meaning  of  the  complete  speci- 
fication. Id. 

LETTERS  TESTIMONIAL. 
See  QuARB  Ixpbdit. 

LIEN. 
Claim  off  ioJtere  maintainable. 

1.  T.  A  Co.,  the  owners  of  flats  or  barges  at 
Lirerpool,  were  employed  by  H.  A  Co.,  to 
carry  certain  copper-ore  to  one  L.,  the  owner 
of  crushing-mills  at  Birkenhead,  who,  in 
consideration  of  being  employed  to  crush 
the  ore,  agreed  to  indemnify  H.  A  Co.  against 
all  risk  in  the  transit.  Whilst  on  its  way  to 
Birkenhead,  the  barge  with  the  ore  on  board 
foundered  in  the  river.  T.  A  Co.  thereupon 
gave  notice  of  the  loss  to  H.  A  Co.,  and 
requested  to  be  employed  to  raise  the  cargo, 
to  which  a  clerk  in  the  employ  of  H.  A  Co. 
replied, — "  We  have  nothing  to  do  with  it : 
you  had  better  see  Mr.  L.  Ho  has  the  man- 
agement of  it"  T.  A  Co.  then  went  to  L., 
who  said, — "  Oh :  I  am  all  right.  I  am  in- 
sured with  M. ;"  and,  in  answer  to  a  sug- 
gestion of  T.  A  Co.  as  to  the  necessity  for 
prompt  action,  he  added :  "  You  had  better 
prepare  for  getting  it  up ;  but  you  must  go 
to  M.  for  orders."  T.  A  Co.  then  went  to 
M„  who  said :  "  You  had  better  go  on  with 
it)  and  do  the  best  you  can  for  us."  T.  A 
Co.  thereupon  proceeded  with  the  work,  and 
after  incurring  great  labour  and  expense, 
succeeded  in  recovering  the  ore. 

H.  A  Co.  afterwards  tendered  the  sum 
agreed  to  be  paid  for  the  carriage  of  the  ore 
to  Birkenhead,  and  demanded  it :  but  T.  A 
Co.  refused  to  part  with  it,  claiming  a  lien 
upon  it  for  the  expenses  incurred  in  raising 
it  from  the  bottom  of  the  river : — 

Held,  that  there  was  no  contract  for  the 
work  done,  as  between  T.  A  Co.  and  H.  A 
Co.,  in  respect  of  which  £uoh  claim  of  lien 
could  be  sustained.     Castellain  ▼.  Thompion, 

105 

1  And  held,  that  T.  A  Co.  oould  not  under  the 
circumstances  set  up  a  claim  for  either 
general  average  or  salvage.  Id. 

8.  Qucertf  under  what  circumstances  a  man  is 
entitled  to  sue  of  to  assert  a  lien  for  work 


bestowed  upon  a  chattel,  whereby  its  value 
is  increased?  Id, 

LIMITATION  OF  ACTION. 
Under  Zd:^W.4,c.  27. 
In  1830,  A.  enclosed  about  six  acres  of  waste 
land  and  built  a  cottage  thereon,  and  was 
allowed  to  remain  in  possession  without 
acknowledgment  or  payment  of  rent  down 
to  the  year  1845,  when  the  steward  of  the 
owner  of  the  fee  served  him  with  a  declaration  ' 
and  notice  in  ejectment;  whereupon  A. 
consented  to  give  up  four  acres  of  the  land, 
on  his  being  allowed  to  continue  in  possession 
of  the  cottage  and  the  other  two  acres  until 
his  death.  A.  died  in  1861 :— Held,  that 
that  which  took  place  in  1845  amounted  to 
an  actual  entry,  and  operated  as  a  determina- 
tion of  the  original  tenancy  at  will  and 
the  creation  of  a  new  tenancy  at  will,  and  con- 
sequently that  the  period  of  limitation 
prescribed  by  the  3  A  4  W.  4,  c.  27,  was  to 
be  reckoned  from  that  time.  Locke  v.  Mat- 
tkewa,  753 

LOCAL  GOVERNMENT  ACT,  1858. 

Couetruction  of  By-Lavo», 

Ventilation,'] — By  a  by-law  made  by  the  Bir- 
kenhead Improvement  Commissioners  under 
the  Local  Government  Act,  1858,  it  Is  pro- 
vided that  "every  building  to  be  erected 
and  used  as  a  dwelling-house  shall  during 
such  use  have  in  the  rear  or  at  the  side  there- 
of an  open  space  exclusively  belonging  there- 
to to  the  extent  of  at  least  150  square  feet, 
free  from  any  erection  thereon  above  the 
level  of  the  ground,  other  than  a  privy;  but. 
where  there  is  a  water-closet,  and  no  other 
privy,  an  open  space  of  not  less  than  100 
feet  may  be  allowed ;  and  the  distance  across 
such  open  space  between  every  such  building 
and  the  opposite  property  at  the  rear  or 
side,  exclusive  of  any  common  passage,  shall 
be  ten  feet  at  least:  if  such  building  be  two 
stories  in  height  above  the  level  of  such  open 
space,  the  distance  across  shall  be  15  feet; 
if  such  building  be  three  stories,  it  shall  be 
20  feet ;  if  more  than  three  stories,  25  feet :" — 
Held,  that  the  space  required  to  bo  left  be- 
tween the  building  to  be  erected  and  the  op- 
posite property  must  be  CO -ex  tensive  with  the 
line  of  demarcation  between  such  building  and 
such  opposite  property,  and  that  at  no  point 
should  a  less  distance  than  that  prescribed 
by  the  by-law  intervene  between  them, 
exclusive  of  any  common  passage.  Ander- 
ton,  app.,  Rigby,  resp.,  603 

LONDON  GAS  COMPANIES  ACTS. 
Conetruction  of 
1.  A  clause  in  a  private  Act  of  Parliament  which 
is  quite  inconsistent  with  a  clause  in  a  subf>e- 
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qnent  publie  Act  dealing  with  the  same 
subject,  is  thereby  repealed.  The  Oreat  Cen- 
tral Gat  CoMumert  Company  v.  Clarke,  838 
2.  A  gas  Company  were  by  their  Act  of  incor- 
poration restricted  to  a  charge  of  4«.  per 
1000  cubic  feet  By  a  subsequent  public 
Act  (23  A  24  Vict  o.  125)  for  the  supply  of 
gas  to  the  metropolis,  an  Increased  standard 
of  purity  and  illuminating  power  was  requi- 
red from  the  companies  electing  **  to  adopt 
the  provisions  of  that  Act  as  to  price,  purity, 
and  illuminating  power/'  and  an  increased 
charge  allowed  to  be  made  by  them : — Held, 
affirming  the  judgment  of  the  Court  of  Com- 
mon Pleas, — that  the  Company  were  no 
longer  subject  to  the  restriction  as  to  price 
contained  in  the  private  Act  Id. 

HAQISTRATES. 
See  JusTiCEB. 

MEMORANDA. 

Advocate-  OeneraL 
Resignation  of  Sir  John  D.  Harding,  1. 
Appointment  of  Sir  R.  J.  Phillimore,  1. 

Queen*9  CouneeL 
Kenyon,  Southgate,  Hobhouse,  1. 
Osborne,  804. 

METROPOLIS  LOCAL  MANAGEMENT 

ACT. 

Obetrueting  Eleetione  of  Offieere, 

The  21st  section  of  the  Metropolis  Local  Man- 
agement Act,  18  A  19  Vict  0.  120,  enacts, 
that>  "if  any  person  knowingly  personate 
and  falsely  assume  to  vote  in  the  name  of 
any  parishioner  entitled  to  vote  in  any  elec- 
tion under  this  Act,  or  forge  or  in  any  way 
falsify  any  name  or  writing  in  any  paper 
purporting  to  contain  the  vote  or  votes  of 
any  parishioner  voting  in  any  such  election 
or  hy  any  eontrivanee  attempt  to  ohetruet  or  pre- 
vent the  purpoeee  of  any  eueh  election,  the 
person  so  offending  shall,  upon  conviction, 
be  liable,"  &e.  : — Held,  that  an  intentional 
obstruction  of  the  voting  by  actual  violence, 
is  an  offence  within  the  Act  Buckmaeter, 
app.,  Reynolde,  resp.,  62 

And  tee  Mbtbopolitah  Board  of  Wobks. 

METROPOLITAN  BOARD  OF  WORKS. 
Powere  and  Dutiee  of, 

1.  The  Metropolitan  Board  of  Works  have  no 
power  under  the  135th  section  of  the  Metro- 
polis Local  Management  Act,  18  A  19  Vict 
c.  120,  to  erect  any  works  on  the  bed  or  soil 
of  the  Thames.  Brownlow  v.  The  Metropo- 
litan Board  of  Worke,  768 

2.  They  may  do  so  under  the  2d  section  of  the 
21  A  22  Vict  0.  104,  provided  they  obtoin 
the  consent  of  the  admiralty,  pursuant  to  s. 
2T.  Id. 


'<.  The  board  having,  with  the  consent  of  the 
Thames  conservators  under  the  21  A  22 
Vict  c.  104,  s.  28,  but  without  the  consent 
of  the  admiralty,  driven  piles  into  the  bed 
of  the  river,  and  so  left  them  as  to  obstruet 
the  navigation, — Held,  that  they  were  liable 
to  an  action  at  the  suit  of  the  owners  of  » 
vessel  which  sustained  damage  by  ground- 
ing on  such  piles,  without  any  negli««nee 
on  the  part  of  those  in  charge  of  her.    Id. 

MISDIRECTION. 
^  See  NuiSAVCK. 

MONEY  PAID. 
Where  maintainable, — eee  Brokbk. 


MORTGAGE. 
See  Dbyibb,  S,  4.    Shxppiho,  8. 

MORTGAGOR  AND  MORTGAGEE. 
jS'ee  DiSTRBBfl. 

NEGLIGENCE. 

Injury  from  a  Strayed  Sorae, 

The  defendant's  horse,  being  on  a  highway, 
kicked  the  plaintiff,  a  child  who  was  play- 
ing there.  There  was  no  evidence  to  show 
how  the  horse  came  on  the  spot,  or  whai  in- 
duced him  to  kick  the  child,  or  that  he  was 
accustomed  to  kick: — Held,  no  evidence 
firom  which  a  jury  would  be  justified  in  in- 
ferring that  the  defendant  had  been  guilty 
of  actionable  negligence.     Cox  ▼.  Burbidye, 

430 

NOTICE  OP  ACTION. 

Under  24  <fr  25  Vici.  e.  99. 

In  order  to  entitle  a  party  to  notice  of  aetion 
for  a  thing  done  "  in  pursuance  of  the  24  A 
25  Vict  0.  99  (the  Act  for  the  consolidaaon 
of  the  law  against  offences  relating  to  the 
coin),  it  is  enough  that  he  koneetly  and  boni 
fide  believes  he  is  acting  in  pursuance  of  the 
Act, — whether  there  be  reaeonable  giT>und 
for  such  belief  or  not  Hermann  v.  Semo^ 
eehal,  S92 

NUISANCE. 
From  Brick  BuruMny. 

1.  It  is  no  answer  to  an  action  for  a  nnisanee 
in  burning  bricks  so  near  to  the  plaintiff*! 
dwelling-house  as  to  cause  substantial  an- 
noyance and  discomfort  to  himself  and  hit 
family,  that  the  act  complained  of  was  done 
at  a  convenient  time  and  place.  Cavey  r. 
Ledbitter,  470 

2.  Therefore,  in  such  a  case,  the  refosal  of  the 
Judge  to  leave  it  to  the  jury  to  say  whether 
the  bricks  had  been  burned  in  a  convenient 
place  for  the  purpose,  is  no  misdirection.  Id. 

3.  The  Judge  having  directed  the  jury  t«  find 


NUISANCE. 


PLEDGE. 
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for  the  plaintiff,  if  there  was  annoyance  to 
a  substantial  degree,— Held, — in  accordance 
with  the  decision  of  the  Exchequer  Cham- 
ber in  Bamford  v.  Turnley,  31  Law  J.,  Q.  B. 
286,— a  proper  direction.  Carey  v.  Ledbitter, 

470 

And  tee  Public  Health  Act. 

OFFENSIVE  TRADES. 
3e€  Public  Hbalth  Act. 

OLD  RECORDS. 
See  Costs,  2. 

OXALIC  ACID. 
See  Contract,  6. 


PARTNERSHIP. 
Acceptance  by  one  of  a  Firm,- 
EXCHANOB,  2. 


Bill  of 


PATENT. 
See  Letters  Patent. 

PAYMENT. 
See  Bill  of  Exchanqe,  4.    Check. 

PENALTY. 
iS^ee  Contract,  3. 

PLEADING. 
Equitable  Claim* 

The  declaration  set  out  articles  executed  under 
the  seals  of  the  plaintiffs  and  defendants  re- 
spectirelj  (public  companies),  by  which  it 
was  agreed,  amongst  other  things,  that  the 
plaintiffs  should  build  and  complete  fit  for 
sea  for  the  defendants  two  steam -vessels  for 
a  certain  stipulated  sum  each,  "inch  sum 
to  be  in  full  and  entire  satisfaction  and  pay- 
ment for  each  such  vessel,  with  all  her  ap- 
paratus and  conveniences,  without  any  otber 
extra  or  additional  charge,  expense,  or  de- 
mand -Whatsoever:"  and  it  was  provided, 
that,  "  if  at  any  time  during  the  building 
and  completing  of  the  said  vessels,  any  al- 
teration or  alterations  whatsoever  in  the 
building,  construction,  or  fitting  of  either  of 
the  sidd  vessels,  or  of  her  apparatus  or  con- 
veniences, should  be  directed  to  be  made  by 
the  surveyor  or  other  person  lawfully  acting 
in  that  behalf  on  the  part  of  the  defendants, 
eueh  alteration  or  alteration^  ehould  not  be 
made  by  the  plaintiffe  unleee  on  the  authority 
of  a  letter  tigned  by  the  eecretary  of  the  de- 
fendante*  company,  etating  that  the  court  of 
direefore  had  directed  euch  alteration*  to  be 
made,  and  epeci/ying  the  preciee  amount 
tehieh  the  defendant*  would  allow  for  (he 
\e,"  and  that  no  such  alteration  should  in 


any  other  respect  affect  the  provisions  of 
the  contract  The  declaration  then  wont  on 
to  allege,  that,  during  the  progress  of  the 
works,  the  defendants  required  divers  altera- 
tions to  be  made  in  the  building  and  con- 
struction of  the  vessels,  and  also  divers  ex- 
tra works  beyond  those  specified  in  the 
agreement  and  the  specification  and  draw- 
ings thereto  annexed,  and  which  could  not 
be  reasonably  inferred  therefrom  as  neces- 
sary; that  the  plaintiffs  did  accordingly 
make  all  the  alterations  so  required  as  afore- 
said to  be  made,  and  did  all  the  extra  works 
so  ordered  by  the  defendants  as  aforesaid, 
and  that  the  defendant*  discharged  them  the 
plaintiffs  from  the  stipulation  in  the  agree- 
ment  that  such  alterations  should  not  be  *o 
made  unless  on  the  authority  of  a  letter  signed 
by  the  secretary  of  the  defetidants*  company, 
stating  that  the  directors  of  the  defendants 
company  had  directed  such  alterations  to  be 
made,  and  specifying  the  precise  amount 
which  the  defendants*  company  would  allow 
for  the  same.  Averment,  that  the  altera- 
tions amounted  to  a  certain  sum,  and  that 
the  defendants  refused  to  pay. 

Plea,  that  there  was  no  contract  between 
the  plaintiffs  and  the  defendants  relating  to 
the  said  alterations  other  than  the  deed  in 
the  declaration  mentioned,  and  that  the 
alleged  discharge  was  not  a  discharge  by 
deed. 

Replication,  on  equitable  grounds,  that, 
after  the  making  of  the  deed  in  the  plea  men- 
tioned, the  defendants  by  parol,  and  with- 
out any  letter  signed  by  their  secretary 
according  to  the  stipulations  of  the  agree- 
ment, reqnired  and  authorized  the  plaintiffs 
to  make  the  alterations,  Ac,  and  the  plain- 
tiffs, at  the  request  and  by  the  authority  of 
the  defendants,  made  the  said  alterations, 
and  the  defendants  afterwards  took  to  the 
vessels,  and  received  and  enjoyed,  and  still 
kept  and  enjoyed  the  benefit  of  the  said 
alterations  so  made  by  the  plaintiffs;  and 
that,  by  reason  of  the  premises,  the  plain- 
tiffs were  in  equity  discharged  by  the  de- 
fendants from  the  stipulations  in  the  decla- 
ration mentioned,  and  that  the  defendants 
ought  not  in  equity  to  be  allowed  to  set  up 
the  want  of  a  discharge  of  the  said  stipula- 
tions by  deed  in  bar  of  the  plaintiffs'  claim 
for  the  cost  of  the  said  alterations : — 

Held,  that  the  replication  was  bad,  on  de- 
murrer, inasmuch  as  it  contradicted  the  de- 
claration, and  showed  that  the  plaintiffs' 
right,  if  any,  was  only  an  equitable  one. 
The  Thame*  Iron  Works  and  Ship  Building 
Company  v.  The  Royal  Mail  Steam-Parket 
Company f  353 

PLEDGE. 
See  Factor. 
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PRACTICE. 


QUEEN'S  PRISON  ACTS. 


PRACTICE. 

Computation  of  Time. 

1.  Id  the  computation  of  time,  when  the  last 
day  falls  on  a  Sunday  or  holiday,  and  the 
act  is  to  be  done  by  the  Court,  and  not  by 
the  party,  ex.  gr.  the  sealing  of  a  writ,— it 
may  be  done  on  the  next  practicable  day. 
Hughe*  v.  Oriffith;  324 

2.  A  warrant  under  the  Absconding  Debtors 
Act,  1857,  14  k  15  Vict.  o.  52,  was  issued 
by  a  County  Court  Judge,  upon  an  affidavit 
that  the  defendant  was  about  to  go  abroad. 
The  seven  days  limited  for  the  issuing  of  a 
capias  expired  on  Good  Friday:  —  Held, 
that  a  capias  issued  on  the  following 
Wednesday  was  in  time, — that  being  the 
earliest  day  on  which  it  was  practicable  to 
issue  the  writ.  Id. 

Setting  aeide  Proceeding; 

8.  An  attempt  to  enforce  a  warrant  of  attorney 
nearly  twenty  years  old  by  a  motion  to  enter 
up  judgment  thereon  in  the  Court  of  Queen's 
Bench,  having  been  defeated  by  the  bank- 
ruptcy and  certificate  of  the  defendant,  an 
action  was  afterwards  brought  in  this  Court 
upon  the  implied  contract  contained  in  the 
defeasance : — The.  Court  set  aside  the  pro- 
ceedings as. being  against  good  faith.  Sher- 
horn  V.  Lord  Huntingtower,  742 

Changing  the  Venue. 

4.  The  mere  circumstance  of  the  plaintiff's  being 
an  officer  in  the  navy,  and  hoping  to  be 
shortly  appointed  to  a  ship,  which  would 
disable  him  from  attending  to  give  evidence 
at  the  trial  if  the  venue  were  changed, — Held, 
sufficient  to  induce  the  Court  to  retain  the 
venue  where  laid;  although  it  was  sworn 
that  all  the  defendant's  witnesses  resided 
at  the  place  to  which  it  was  sought  to 
change  it.     Channon  v.  Parkhouee,  341 

Striking  out  a  Defendant  at  the  Trial. 

5.  Where  one  of  two  defendants  in  an  action 
of  contract  is  struck  out  of  the  record  at  the 
trial,  and  the  plaintiflT  obtains  a  verdict 
against  the  other,  the  ordinary  course  of 
taxation  is,  to  tax  the  whole  costs  of  the 
action  on  each  side,  and  deduct  from  the 
plain tifi''s  costs  a  moiety  of  the  costs  of  the 
defence, — by  analogy  to  the  old  rule  in  the 
case  of  the  acquittal  of  one  of  two  defend- 
ants in  an  action  of  tort.  Redwag  v.  Weh^ 
ber,  254 

Adding  a  Defendant  at  the  Trial, — eee 
AVKHDVBNT. 

PRINCIPAL  AND  AGENT. 

Revocation  of  Authority. 

A  dispute  having  arisen  between  the  plaintiff 
and  the  defendants  as  to  whether  or  not 
certain  granite  which  had  been  prepared  by 


the  former  for  a  work  which  was  in  the 
course  of  construction  by  the  latter,  waa 
according  to  contract,  the  plaintiff  wrote  to 
the  defendants,  ''  I  have  seen  Mr.  E.,  and 
he  has  kindly  consented  to  see  yon  on  the 
subject  of  the  granite  for  Merthyr  Tydfil, 
and  /  have  authorized  him  to  do  fo,  and  if 
poeeible  come  to  tome  amicable  arrangement 
in  the  matter.**  E.  having  agreed  with  the 
defendants  that  they  should  have  the  gra- 
nite for  50^,  the  contract  price  being  1212. 
16«.  lid , — Held,  that  it  was  not  competent 
to  the  plaintiff  afterwards  to  repudiate  the 
act  of  E.,  on  the  ground  that  he  had  given 
him  secret  instructions  not  to  settle  for  less 
than  100^     Trickett  v.  Tomlineon,  663 

PROHIBITION. 
Coete  in. 

The  statute  1  W.  4,  c.  21,  s.  1,  which  regnlates 
the  mode  of  declaring  in  prohibition,  enacts, 
that,  "  in  case  a  verdict  shall  be  given  for 
the  party  plaintiff*  in  such  declaration,  it 
shall  be  lawful  for  the  jury  to  assess  da- 
magee,"  Ac. : — Held,  that  eosta  incurred  by 
the  plaintiff  in  prohibition  in  his  defence  to 
the  suit  in  the  inferior  court,  are  not  reco> 
verable  as  "damages."    White  v.  Steele,  231 

PROMISSORY  NOTE. 
See  Bill  of  Exchange. 

PROMOTIONS. 
See  Memoranda. 

PUBLIC  HEALTH  ACT. 
Offeneive  Trade. 

Brick-making  is  not  necessarily  a  noxions  or 
offensive  business,  trade,  or  manufacture, 
within  the  64th  section  of  the  Public  Health 
Act,  1848,  11  A  12  Vict.  c.  6.3.  The  ITon- 
etead  Local  Board  of  Health,  app.,  Hilt, 
resp.,  479 

And  tee  NuiSANCB. 

QUARE  IMPEDIT. 
Right  of  Bithop  to  demand  Teetimoniah. 

Held, — affirming  the  judgment  of  the  Court  of 
Common  Pleas, — that  a  bishop  has  no  right 
to  demand  from  the  presentee  of  a  benefice^ 
before  he  will  institute  him,  a  testimonial 
from  the  bishop  of  another  diocese  in  whieli 
the  party  has  had  cnro  of  souls,  of  hii 
<' honest  conversation,  ability,  and  con« 
formity  to  the  ecclesiastical  laws  of  Eng- 
land."    Marehall  v.  The  Bi*hop  of  Extter, 

820 

QUEEN'S  PRISON  ACTS. 

Construction  of. 

'Xlie  14th  section  of  the  Queen's  Prison  Act,  5 


QUEEN'S  PRISON  ACTS. 


RESTRAINT  OF  TRADE.  909 


Vict.  c.  22,  ifl  not  affected  by  the  102d  sec- 
tion of  the  Insolvent  Debtors  Act,  1  A  2  Vict 
c.  110,  or  repealed  by  the  16  k  17  Vict  c. 
96,  s.  35.     Qore  v.  Qreyt  138 

BABBITS. 
iS^ee  Game. 

BAILWAY  COMPANY. 
Cro9nng  Turnpike  Boad», 

1.  The  Ist  section  of  the  Cleveland  Junction 
Bailway  Act,  8  A  9  Vict.  c.  dr.,  which  en- 
acts that  "  so  much  of  the  Bailways  Clauses 
Consolidation  Act,  1845,  as  relates  to  the 
mode  of  crossing  roads  and  construction  of 
bridges,  shall  respectively,  except  so  far  as 
the  same  may  be  by  this  act  otherwise  pro- 
vided for,  and  except  such  of  the  provisions 
thereof  as  may  be  inconsistent  with  the  pro- 
visions herein  contained,  be  incorporated 
and  form  part  of  this  act,"  incorporates  not 
only  all  the  provisions  of  the  general  act 
which  regulate  the  crossing  of  turnpike  ronds 
by  the  railway  and  the  construction  of  rail- 
way bridges,  together  with  the  65th  section, 
which  imposes  penalties  for  suffering  the 
roads  and  approaches  to  the  bridges  to  be  out 
of  repair,  but  also  the  145th  and  subsequent 
sections,  which  relate  to  the  mode  of  en- 
forcing such  penalties.  The  Bn'ttol  and  Exe- 
ter Bailway  Company,  app..   Tucker,  resp., 

207 

Liahilxty  for  Lote  of  Paeeenger'e   Luggage. 

By  their  Act  of  Parliament  and  their  published 
notices,  a  railway  Company  were  bound  to 
allow  each  passenger  to  take  with  him  a 
certain  weight  of  ordinary  personal  luggage, 
without  any  charge  for  the  carriage.  The 
plaintiff,  a  passenger  by  the  railway,  who 
was  stated  in  a  special  case  to  have  had  no 
knowledge  of  the  Act  of  Parliament  or  the 
notice,  brought  with  him  as  luggage  a  box 
containing  only  merchandise,  but  not  exceed- 
ing in  weight  the  limit  prescribed  for  personal 
laggftgc.  On  the  box  was  painted  in  large 
letters  the  word  ''Glass."  No  information 
was  given  by  the  plaintiff  to  the  Company's 
servants,  nor  was  any  inquiry  made  by  them, 
as  to  the  contents  of  the  box  : — 

Held, — affirming  the  judgment  of  the 
Court  of  Common  Pleas, — that,  inasmuch 
as  the  box  contained  merchandise  only,  and 
not  personal  luggage,  there  was  no  contract 
on  the  part  of  the  Company  to  carry  it,  and 
that  consequently  they  were  not  liable  for 
the  loss.  Cahill  v.  The  London  and  North 
Weetem  Bailway  Company,  818 

REASONABLE  BELIEF. 
See  Notice  or  Actxoh. 


BEGULiB  GKNERALES. 

Affidavit*  of  Verification  of  Certijieatee  of  Ae^ 
knowledgmente  under  3  <£*  4  W.  i,  c.  74. 

1.  From  and  after  the  first  day  of  Easter  Term 
next  (1863),  inclusive^  every  affidavit  of  tho 
verification  of  certificates  of  acknowledg- 
ments of  deeds  of  married  women,  except  as 
hereinafter  provided,  shall  be  drawn  up  in 
the  first  person,  and  shall  be  divided  into 
paragraphs,  and  every  paragraph  shall  be 
numbered  consecutively,  and  as  nearly  as 
may  be  shall  be  confined  to  a  distinct  por- 
tion of  the  subject :  Provided  that  this  rule 
shall  not  be  applicable  to  any  such  affida- 
vits, where  the  acknowledgments  have  been 
taken  out  of  England  and  Wales  under  spe- 
cial commissions  issued  prior  to  the  said 
first  day  of  Easter  Term  next     M.  T.  1862. 

2 

2.  The  officer  with  whom  all  such  certificates 
are  filed  is  empowered  in  the  interval  be- 
tween the  date  of  this  rule  and  the  said  first 
day  of  Easter  Term  next,  to  receive  and  file 
any  affidavits  of  verification,  whether  drawn 
up  in  the  first  or  third  person.  Id. 

3.  With  respect  to  acknowledgments  of  deeds 
by  married  women  taken  in  any  colony  or 
foreign  possession  being  part  of  the  domi- 
nions of  Her  Majesty, — 

It  is  ordered  that  affidavits  verifying  the 
same  made  before  any  Court  or  Judge,  ma- 
gistrate, commissioner,  notary  public,  or 
other  person  authorised  to  administer  an 
oath,  and  containing  in  the  jurat  a  statement 
by  such  Court  or  Judge,  magistrate,  com- 
missioner, notary  public,  or  other  person, 
of  the  name  or  title  of  the  office  or  authority 
which  he  or  they  respectively  hold  and  exe- 
cute, shall  be  received  as  a  sufficient  com- 
pliance with  the  requirements  of  the  3  A  4 
W.  4,  c.  74,  s.  85,  relating  to  affidavits  of 
verification.    H.  T.  1863.  404 

RENUNCIATION. 
Of  Contract,^9te  Contract,  8. 

RESTRAINT  OF  TRADE. 

Covenant  on  Sale  of  a  Oood-will. 

Upon  the  sale  of  the  good-will  of  a  drapery  and 
hosiery  business  for  170/.,  the  vendor  cove- 
nanted that  he  would  not  carry  on  or  assist 
in  the  carrying  on  of  a  business  such  as  that 
carried  on  upon  the  premises  assigned,  with- 
in two  miles,  under  the  forfeiture  of  2002.,  to 
be  recovered  as  liquidated  damages : — Held, 
that  this  covenant  was  broken  by  the  ven- 
dor's supplying  from  a  place  beyond  the 
prescribed  limit,  goods  (to  the  amount  of 
150/.)  to  customers  residing  within  the  dis- 
trict, at  their  solicitation.  Brampton  v.  Bed- 
doe;  538 
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SALVAGE. 


TENANT  AT  WILL. 


SALVAGE. 
See  liiBV,  2. 

SEA-SHORE. 
See  Wbitstablb  Fishsrt. 

SEALING  WRIT  OP  CAPIAS. 
•S''  e  Practice,  I. 

SECURITIES  FOR  MONEY. 
See  Devise,  3,  4. 

SCRIP. 
See  JoiKT  Stock  Covpaht. 

SHARES. 
See  Joint  Stock  CoKPAmr. 

SHIPPING. 
Conetruction  of  Charter- Party. 

1,  Negligent  9tov>ageJ] — By  a  charter-party  the 
owner  agreed  to  let  and  the  charterer  to  hire 
the  ship  for  a  certain  period,  the  ship,  heing 
in  good  and  working  order,  and  her  master, 
officers,  and  crew  being  duly  shipped,  to  be 
placed  at  the  disposal  of  the  charterer  in  the 
port  of  London  on  a  given  day,  and  the  hire 
to  commence  from  and  after  the  time  that 
she  should  have  been  placed  at  the  disposal 
of  the  charterer  with  a  clean  and  clear  hold 
and  ready  to  load.  It  was  further  stipula- 
ted that  the  owner  was  to  appoint,  victual, 
and  pay  the  master,  officers,  and  crew,  and 
to  provide  and  pay  for  the  necessary  equip- 
ment for  the  working  of  the  ship,  and  to 
pay  all  other  charges  whatsoever,  save  and 
except  for  coals,  pilotages,  post-charges,  and 
labour,  which  were  to  be  paid  by  the  char- 
terers ;  and  that  the  cargoee  toere  to  be  taken 
on  board  and  dUcharged  by  the  charterere, 
the  crew  of  the  veetel  rendering  cuetomary 
a»a\9tance  eo  far  at  they  might  be  under  the 
order»o/the  matter;  and  the  charterert  were 
to  have  liberty  to  employ  ttevedoret  and 
labourert  to  attitt  in  the  loading,  ttoteagef  and 
ditcharge  thereof;  but  tuch  ttevedoret  and 
labourertf  being  under  the  control  and  direc- 
tion of  the  mattery  the  eharterert  were  not  in  any 
cate  to  be  retpontible  to  the  ownertfor  dam- 
age or  improper  ttowage  ;  and,  further,  that 
"the  master  and  owner  of  the  said  ship 
should  devote  the  same  attention  to  the 
cargo,  should  use  the  same  endeavours  to 
promote  despatch,  and  should  in  every  res- 
pect be  and  remain  responsible  to  all  whom 
it  might  concern,  as  if  the  said  ship  was 
loading  and  discharging  her  cargoes  and 
performing  her  voyages  for  account  of  the 
said  owner,  and  independently  of  that 
charter-party:" — Held,  that  there  wa«  no- 
thing in  this  charter-party  to  exonerate  the 
owner  from  responsibility  for  negligent  and 


improper  stowage  by  the  stevedores  employ- 
ed by  the  charterer  under  the  above  stipu- 
lation.    i^ocJb  V.  Ford,  90 

Conttrttction  of  Bill  of  Lading. 

2.  Baltic  ratet.] — By  a  bill  of  lading  of  wool 
from  Odessa,  freight  was  to  be  paid  in  Lon- 
don, on  delivery,  at  the  rate  of  80«.  per  ewt^ 
gross  weight,  tallow,  and  other  goods,  grain, 
or  seed,  in  proportion,  as  per  London  Baltio 
printed  rates:" — Held,  that  extrinsic  evi- 
dence was  admissible  to  show,  that,  by  thn 
usage  of  the  trade,  the  meaning  of  the  bill  of 
lading  was,  that  80*.  per  cwt  of  tallow  was 
to  be  taken  as  the  standard  by  which  th«) 
rate  of  freight  on  all  other  goods  was  to  be 
measured.  Euteian  Steam-Navigaiion  Tra- 
ding  Company  V.  Silca,  610 

Mortgage  of  Ship  under  17  <i&  18  VicL  e.  104. 

3.  The  66th  section  of  the  Merchant  Ship- 
ping Act,  1854  (17  A  18  Vict.  c.  104),  does 
not  preclude  the  owner  of  a  ship  who  baa 
executed  an  absolute  transfer  of  his  interest 
therein,  from  showing  that  the  real  intention 
of  it  was  to  give  the  transferree  only  a  secu- 
rity by  way  of  mortgage  for  an  advance  of 
money.     Ward  v.  Beck,  668 

SHORT-HAND  NOTES. 
See  Costs,  4. 

STATUTE  OP  FRAUDS. 
Contract  to  antwerfor  the  Debt  of  another. 

1.  The  plaintiff,  the  bailiff  of  a  County  Court, 
being  about  to  arrest  one  H.  under  a  war- 
rant of  contempt  for  non-payment  of  » 
judgment-debt,  the  defendant,  in  considera- 
tion that  he  would  forbear  to  execute  the 
warrant,  promised  to  pay  the  plaintiff  17/. 
on  a  given  day  or  surrender  H. : — Held, 
that  this  was  not  an  agreement  by  the  de- 
fendant to  be  answerable  for  the  debt  or  defaul  t 
of  H.,  but  an  original  promise  by  the 
defendant  to  pay  the  money  or  surrender 
H.,  for  which  a  note  in  writing  was  not 
required  by  the  Statute  of  Frauds.  Reade* 
V.  Kingham,  M4 

Contract  of  Hiring. 

2.  A  contract  of  hiring  made  on  the  24th  of 
March  for  a  year's  service,  to  commence  on 
the  25th,  is  not  void  by  the  4th  section  of 
the  Statute  of  Frauds,  for  want  of  a  memo- 
randum.    Catcthome  v.  Cordrey,  406 

What  a  tuffieient  Acceptance  of  Goodt  to  eatiffy 
the  17 th  Section  of  the  Statute  of  Fraude,-^ 
tee  Contract,  7. 

SURETY. 
jS^ee  Indemnitt. 

TENANT  AT  WILL. 
See  Liuitatioiv  of  Action. 


THAMES  CONSERVANCY  ACT. 


WARRANT  OF  ATTT.    911 


THAMES  CONSERVANCY  ACT. 

Conatruetion  of. 

The  corporation  of  London  were  empowered  by 
varioas  Acts  of  Parliament  passed  at  a  time 
when  they  claimed  a  right  to  the  soil  and 
bed  of  the  Thames,  and  exercised  the  power 
of  conservancy  thereof  from  Staines  Bridge 
to  Tantlett  Creek,  to  borrow  money  to  be  ex- 
pended in  the  improvement  of  the  naviga- 
tion of  the  river  westward  of  London  Bridge, 
and  to  levy  tolls  and  duties  upon  boats  and 
other  vessels  navigating  the  river  between 
Staines  and  London  Bridge,  and  to  charge 
the  moneys  borrowed  under  the  Acts  upon 
such  tolls,  by  way  of  life  annuity  or  bond. 

The  corporation  accordingly  raised  large 
sums  on  bonds  conditioned  for  the  payment 
of  certiun  yearly  sums  **  out  of  the  tolls  and 
duties  granted  and  made  payable  by  virtue 
of  the  said  Acts,"  until  payment  of  the  prin- 
eipal :  and  such  yearly  sums  were  duly  paid 
by  them  down  to  the  passing  of  the  Thames 
Conservancy  Act,  21  A  22  Vict.  c.  cxlvii. 

By  that  Act, — which  professed  to  be  passed, 
amongst  other  things,  for  the  purpose  of  car- 
rying out  an  agreement  between  the  Crown 
and  the  Corporation  for  the  settlement  of 
conflicting  claims  between  them  in  respect 
of  the  right  to  the  soil  and  bed  of  the 
Thames, — the  conservancy  of  the  river  is 
taken  away  from  the  corporation  and  vested 
in  a  newly  created  body  of  twelve  conserva> 
tors  (of  whom  seven  are  members  of  the  cor- 
poration of  London),  in  whom  all  the  right 
and  interest  of  the  Crown  and  of  the  corpo- 
ration in  the  bed  and  soil  of  the  river  are 
vested,  as  well  as  the  power  to  receive  and 
apply  the  tolls  above  mentioned,  and  all 
other  tolls,  dues,  Ac. 

There  is  no  express  provision  in  the  last- 
mentioned  Act  either  for  discharging  the 
corporation  from  liability  on  these  securi- 
ties, or  imposing  any  liability  upon  the 
newly  created  body  in  respect  of  them : — 

Held, — affirming  the  judgment  of  the  Court 
of  Common  Pleas, — that  the  performance  of 
the  obligation  by  the  corporation  having 
been  rendered  impossible  by  act  of  the  law, 
the  obligation  was  discharged,  and  no  action 
would  lie  against  the  corporation  thereon. 
Broton  v.  The  Sfayor,  Ac,  of  London,      828 

And  tte  Mbtropolxtan  Board  of  Works. 


TIME,  COMPUTATION  OP. 
^•e  Praoticb,  1,  2. 

TOLL. 

See  Whitstablb  Fisbert. 

Competition  for,-— Met  TuRNPiKi  Acts. 


TRUCK  ACT. 
Offeneet  againtt. 

1.  To  constitute  an  offence  against  the  Truck 
Act,  1  A  2  W.  4,  c  37,  it  is  not  necessary 
that  the  payment  of  wages  in  goods  instead 
of  money  should  be  the  result  of  any  contract 
or  understanding  between  the  employer  and 
the  workman :  the  mere  payment  is  enough. 
Wilton,  app.,  Cookton,  resp.,  and  Fither, 
app.,  Jonet,  resp.,  496 

2.  And  the  offence  is  not  purged  by  a  snbse-  . 
quent  payment  in  money,  whether  made  vol- 
untarily or  eompulsorily  under  an  order  of 
justices.  Id, 

TURNPIKE  ACTS. 
Farming  Tollt, 
Compentation  for  tollt .] — The  55tb  section  of 
the  Qeneral  Turnpike  Act,  3  G.  4,  o.  126, — 
which  provides,  that,  **  if  the  person  or  per- 
sons who  shall  be  the  farmer  or  renter,  or 
collector  or  collectors  of  such  tolls,  shall 
take  a  greater  or  less  toll  from  any 
person  or  persons  than  what  is  author- 
ised or  directed  by  this  or  the  particular 
turnpike  Act,  he  or  they  shall  for  every  such 
offence  forfeit  the  sum  of  5/.,  and  the  said 
agreement  for  renting  the  tolls  shall,  if  the 
said  trustees  or  commissioners  shall  think  fit 
to  vacate  the  same,  become  and  be  null  and 
void," — does  not  prevent  the  farmer  or  lessee 
from  making  compositions  with  persons 
using  the  road,  even  though  it  be  for  a  period 
longer  than  the  trustees  themselves  are  by 
the  4  Q.  4,  c.  95,  s.  13,  authorised  to  com- 
pound for  tolls.     Stott  V.  Clegg,  619 

TURNPIKE  ROADS. 
Crotting, — tte  Railway  Compawt,  1. 


VENTILATION  OF  DWELLINGS. 
See  Local  Goyernvent  Act,  1858. 

VENUE. 
Changing, — tee  Practice,  4. 


WARRANT  OP  ATTORNEY. 
Implied  Covenant  in  the  Defeatanee, 

1.  An  action  will  not  lie  upon  the  implied  con- 
tract in  the  defeasance  of  a  warrant  of  attor- 
ney.    Sherbom  v.  Lord  Huntingtowtr,      742 

2.  An  attempt  to  enforce  a  warrant  of  attorney 
nearly  twenty  years  old  by  a  motion  to  enter 
up  judgment  thereon  in  the  Court  of  Queen's 
Bench,  having  been  defeated  by  the  bank- 
ruptcy and  certificate  of  the  defendant,  an 
action  was  afterwards  brought  in  this  Court 
upon  the  implied  contract  contained  in  the 
defeasance  :~The  Court  set  aside  the  pro- 
ceedings as  being  against  good  faith.       Id. 
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WARRANTY. 


WRECK. 


WARRANTY. 
See  Contract,  6. 

WHITSTABLB  FISHERY. 

Btghti  of  the  Free  Fiehere. 

By  deeds  of  leaae  and  release  of  the  11th  and 
12th  of  October,  1791,  the  manor  of  Whitsts- 
ble,  and  the  royalty  of  fishery  or  oyster-dred- 
ging within  the  said  manor,  were  conveyed 
to  E.  F.  and  J.  S.  By  deeds  of  lease  and 
release  of  the  24th  and  25th  of  October, 
1792, — reciting,  amongst  other  things,  that, 
within  the  said  manor  of  Whitstablc,  there 
was,  and  for  many  hundred  years  then  last 
past  had  been,  a  fishery  for  the  growth  and 
improyement  of  oysters,  extending  from  the 
sea-beach  for  a  very  considerable  distance 
into  the  sea,  managed  by  a  company  of  free 
dredgers  called  "The  Whitstable  Company  of 
Dredgers,'' — the  manor  (proper)  was  limited 
to  E.  F.,  J.  N.,  and  S.  S.,  in  fee,  and  "  the 
royalty  of  fishery  or  oyster-dredging,  and 
the  right  of  taking  oysters  and  other  fish 
within  the  said  manor,  and  the  ground  and 
soil  of  the  said  fishery,  and  also  the  customary 
payments  usually  and  of  right  made  to  the 
lord  of  the  said  manor  for  or  on  account  of 
the  anchorage  of  any  ship  or  vessel,  or  the 
landing  of  any  goods  or  merchandise  within 
the  said  manor,"  Ac,  to  T.  F.,  in  fee,  on 
behalf  of  the  company. 

By  an  act  of  33  G.  3,  c.  42,  the  Whitstable 
Company  of  Dredgers  were  incorporated  by 
the  name  of  '*  The  Company  of  Free  Fishers 
und  Dredgers  of  Whitstable :"  and,  in  pur- 
suance of  that  act,  the  fishery,  and  all  rights 
appertaining  thereto,  were  by  deeds  of  lease 


and  release  of  the  4th  and  5th  of ,  179S, 

conveyed  to  the  Company. 

It  appeared  in  evidence  that  the  oyster 
fishery  extended  about  two  miles  firom  the 
shore,  and  far  below  the  ordinary  low-water 
mark;  and  that  the  Company  and  those 
under  whom  they  claimed  had  so  far  back 
as  the  year  1775  claimed  a  toll  of  1«.  from 
every  vessel  anchoring  or  grounding  within 
the  space  covered  by  their  conveyance:  and 
three  instances  were  proved  of  the  clatiu 
having  been  enforced  by  distress  from  vessels 
anchoring  on  the  oyster  ground  below  low- 
water  mark,  when  resisted, — there  being  no 
evidence  to  show  that  the  claim  had  ever 
been  resisted  without  recourse  being  had  to 
a  distress ; — 

Held,  by  the  Exchequer  Chamber, — afi5rm> 
ing  the  judgment  of  the  Court  of  Common 
Pleas, — that,  it  being  competent  to  the  Crown 
to  grant  the  soil  of  the  sea-shore  and  the 
right  to  receive  anchorage  from  vessel; 
anchoring  there  (otherwise  than  in  case  of 
necessity  arising  from  distress),  the  evidence 
was  sufficient  to  justify  the  presumption  of 
a  grant  having  a  legal  origin ;  that  the  right 
to  distrain  was  incident  to  the  right  to  the 
anchorage;  and  that  this  right  was  not  lost 
or  destroyed  by  the  severance  of  the  marine 
from  the  terrestrial  part  of  the  manor  in  1792. 
The  Company  of  Free  Fiehere  and  Dredgerm 
of  WhiteiahU  v.  Gann,  853 

WITNESS. 

Exumxnation  upon  Interrogatoriee, — eet  Evi- 
dence. 

WRECK. 

See  LxBR. 
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THE    REGISTRATION    CASES. 


AMENDMENT. 

Of  DeMcription  of  Qualifcationf — »e«  Qualifi- 
cation OP  Voter. 

LIST  OP  VOTERS. 
Set  Notice  of  Objection. 

MEDICAL  ATTENDANCE. 
Set  Parochial  Relief,  1. 

NOTICE  OP  OBJECTION. 
Detcripiion  of  the  Objector. 

1.  A  notice  of  objection  to  a  borough  roter,  in 
the  form  prescribed  by  the  schedule  B.  No. 
11  to  the  6  A  7  Vict  c.  18,  described  the 
objector  as  being  ''  on  the  list  of  voters  for 
the  parish  of  St.  Paul."  It  appeared  that 
there  were  two  lists  made  out  for  the  parish 
of  St  Paul,  ris.  the  10/.  or  new  qualification 
list,  and  the  reserved  right  list  The  revis- 
ing barrister  decided  that  the  description  of 
the  objector  was  insnfiieient  for  not  stating 
on  which  of  the  two  lists  his  name  appeared. 
The  Court  reversed  his  decision.  Samuel, 
app.,  HUehmougk,  resp.,  3 

Signature  of  Objector. 

2.  A  notice  of  objection  signed  bj  the  objector 
«  Leonard  Sedgwick,  Fencote  Hall/'  wa4  de- 
livered to  the  party  objected  to;  but  the  sur- 
name of  the  objector  (being  in  his  usual 
mode  of  signing)  was  not  legible  by  an  or- 
dinary person,  though  such  a  person  might, 
as  the  revising  barrister  found,  by  compari- 
son of  the  notice  of  objection  with  the  entry 


of  the  objector's  name,  description,  and  qua- 
lification in  the  register,  have  understood  it : 
the  Chriatian  name  and  place  of  abode  were 
legible.  The  revising  barrister  having  held 
the  notice  of  objection  insufiicient, — The 
Court  reversed  his  decision.  Trotter,  app.. 
Walker,  resp.  {Aylan'e  Cate)^  30,  {Hallnm*» 
Gate),  40,  Sedgwick,  app.,  Trevor,  resp.,     42 

OBJECTION. 


Notice  of, — $ee  Notice  of  Objection. 

OBJECTOR. 

Dttcription  of, — eee  Notice  of  Objection,  1. 

PAROCHIAL  RELIEF. 

Medical  Attendance  "  On  Loan." 

1.  Qucere,  whether  obtaining  medical  attend- 
ance "  on  loan"  from  the  guardians  of  a 
union,  under  the  58th  section  of  the  Poor 
Law  Amendment  Act,  4  A  5  W.  4,  c.  76,  is 
a  receiving  of  parochial  relief  within  the 
S6th  section  of  the  reform  Act,  2  W.  4,  o.  46. 
Devenieh,  app.,  Digby,  resp.  23 


i         Voter^e  Father  chargeable  to  the  Parieh. 

2.  A.'s  father  becoming  chargeable  to  the 
parish,  A.  was  called  upon  by  the  guardians 
I  to  contribute  towards  bis  support,  and  it 
was  arranged  that  he  should  pay  (and  he 
did  pay)  to  the  parish  ofllcers  1«.  M.  per 
week  so  long  as  his  father  remained  charge- 
able. The  sum  so  paid  did  not  suffice  to 
maintain  his  father ;  and  accordingly  it  was 
contended  that  the  excess  was  in  effect  a 
(913) 


914    PAROCHIAL  RELIEF. 


TENANT. 


feceipt  of  parochial  roliof  by  A.  within  the 
86th  fection  of  the  Reform  Act,  and  dis- 
qualified him  to  be  upon  the  register: — 
Held, — affirming  the  decision  of  reyising 
barrister, — that  A.  was  not  disqualified. 
Trotter,  app.,  Trevor,  resp.,  48 

QUALIFICATION  OP  VOTER. 
Description  of  Qualification, 

1.  TenantJ] — One  who  occupied  a  farm  of  suffi- 
cient value  to  confer  the  franchise  for  a  county 
was  described  in  the  third  column  of  the  reg- 
ister as  "tenant"  This  description  being  ob« 
jected  to,  the  revising  barrister  held  it  to  be 
« commonly  understood  as  designating  a 
tenant  occupying  at  a  rent,"  and  therefore 
sufficient;  but  that,  at  all  events,  for  the 
purpose .  of  more  olearly  and  accurately 
defining  the  qualification,  he  had  power  to 
amend  by  changing  "tenant"  into  "farm, 
as  occupying  tenant,"  and  he  amended 
accordingly.  The  Court  upheld  his  decision. 
Birkt,  app.,  Alliton,  resp.  {Brithy'e  Case),  12 

2.  One  who  occupied  a  farm  of  sufficient  value 


to  confer  the  franchise  for  a  county,  was 
described  in  the  third  column  of  the  register 
as  "tenant,"  and  the  local  situation  of  the 
property  was  described  in  the  fourth  column 
as  "Brock  Lane."  It  appeared  that  thi 
property  the  ooenpation  of  which  constituted 
the  qualification  consisted  of  a  farm-house 
in  Brock  Lane  and  of  land  elsewhere,  but  ia 
the  same  township,  which  was  always  let  with 
the  farm-house.  This  description  being  ob- 
jected to,  the  revising  barrister  amended  by  ^ 
altering  that  in  the  third  column  into  "  land, 
as  occupying  tenant,"  and  that  in  the  fourth 
column  to  "  Brock  Lane  and  eUevkert  im 
Thornton:  " — The  Court  upheld  bis  decision. 
Birke,  app.,  Allison,  nB^.{ Dixon's  Case),  24 

SIGNATURE  OP  VOTER, 
See  Notice  of  Objkctioh,  2. 

TENANT. 

See  QUALIPICATIOH  OF  VoT»B. 


END  OP  VOL.  Xllt 
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